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•  •      • 
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THE     VICE-CHANCEL  L  tH^... 


The  cases  marked  with  an  (*)  are  reported  Ex  Relatione, 


[•l]  •Pratt  v.  Barker.    Pretty  v.  Barker. 

1826.  3d  Mich.— Frand,-^Praetie€,-^Emdenc€. 

The  coart  lefosed  to  set  aside  a  volantaiy  deed  ezeeated  by  an  old  and  infirm  man  in  favor  of  a 
person  who  had  attended  him  as  a  sar|reon,  and  received  the  dividends  of  some  stock  for  him  ; 
it  appearing  that  the  natore  and  efl^t  of  the  deed  were  folly  explained  to  the  ^ntor,  by  his  so- 
licitor,  before  be  ezeeated  it,  and  that  no  nndue  infloenee  had  been  exercised  over  him. 

If  a  bill  is  amendei^  by  adding  parties,  after  witnesses  have  been  examined,  their  depositions  can- 
not be  read  against  the  new  parties. 

The  plaintiff,  Pratt,  had  formerly  been  a  horse-dealer.  At  the  time  when 
he  executed  the  deed  after-mentioned,  he  was  eighty  years  old,  and  subject  to 
frequent  attacks  of  the  gout.  The  defendant,  Barker,  was  a  surgeon  and 
apothecary,  and,  for  thirteen  years,  had  attended  the  plaintiff  and  also  was  often 
consulted  by  him  respecting  the  management  of  his  propeity  :  and,  having  re- 
ceived the  dividends  of  some  stock  for  a  deceased  sister  of  the  plaintiff's, 
he,  after  *her  decease,  received  them  for  the  plaintiff.  The  latter,  being  [*2] 
much  displeased  at  having  to  pay  a  large  sum  for  probate  and  legacy 
duly  upon  his  sister's  effects,  determined  to  dispose  of  his  property  in  his  life- 
time ;  and,  accordingly.  Barker,  by  his  desire,  went  to  Mr.  Sparling,  a  solicitor 
whom  the  plaintiff  had  before  employed,  and  instructed  him  to  prepare  a  de- 
claration of  tru9t  of  two  sums  of  stock,  the  principal  part  of  the  plaintiff's  pro- 
perty, by  which,  after  the  plaintiff's  decease,  certain  specific  portions  of  the 
stock  were  to  be  held  in  trust  for  different  persons,  and  the  residue,  for  the 
defendants,  Barker  and  Osborne,  who  were  to  be  the  trustees. 

The  deed  was  accordingly  prepared,  and  executed  by  the  plaintiff  on  the 
evening  of  the  4tlji  of  December,  1820. 

The  bill  alleged  that  the  plaintiff,  for  sonrie  years  before  he  executed  the  deed 
had  been  incapable,  from  age  and  infirmities,  of  managing  his  affairs :  that 
Barker,  in  the  course  of  his  attendance  upon  the  plaintiff,  had  acquired  great 
influence  over  him :  that  the  plaintiff,  when  he  executed  the  deed,  was  ignorant 
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of  its  contents,  and  believed,  from  Barker's  representations,  that  he  was  making 
a  testamentary,  and  not  an  irrevocable  disposition  of  his  property :  and  it  prayed 
that  the  deed  might  be  set  asidQ,-Jis -JiAving  been  fraudulently  obtained  by  the 
defendants  .    •/.*••** 

Mr.  Sparling,  howevex1^yfr^Vas  one  of  the  witnesses  in  the  cause,  deposed 

that,  nolwiihstapcUifg'.'lhe  instructions  he  received  from  Barker,  he  left 

[*d]    blanks,  in  *t^6>*ingro8sment  of  the  deed,  for  the  names  of  the  persons 

-who  w^e'.td-jlate  the  residue:  and  that  when  he  attended  the  plaintiff 
•     •  •     •  * 

with  it  foKfifedfition,  the  plaintiff  desired  him  to  fill  up  the  blanks  with  the  de- 
fendani9'*n§fares.  tligt  he  carefully  read  over  and  explained  to  the  plaintiff,  the 
natpr^'add  effect  of  the  instrument,  and  particularly  pointed  out  to  him  the  dis- 
•trDc\ron  between  it  and  a  will :  that  the  plaintiff  fully  understood  the  nature  and 
':  effect  of  the  deed,  executed  it  voluntarily,  and  then  gave  it  to  Barker,  and  de- 
"sired  him  to  ke^ p  it. 

The  plaintiff  Pratt  having  died  pending  the  suit,  it  was  revived  by  Pretty, 
his  executor. 

Mr.  Home  and  Mr.  Wilbraham,  for  the  plaintiff,  commented  on  Pratt's  age 
and  infirmities,  the  confidential  situation  in  which  Barker  had  stood  to  him,  and 
the  influence  he  had  acquired  over  him :  on  the  improvidence  of  making  an  ir- 
revocable disposition  of  the  property  :  on  Sparling  having  receded  his  instruc- 
tions from  Barker,  and  having  had  no  communication  with  Pratt,  except  late  in 
the  evening  on  whieh  the  deed  was  executed,  and  when  Osborne  and  Barker 
were  present:  and  they  cited  Huguenin  v.  Baseley^{a)  and  Griffiths  v. 
Robins,(b) 

Mr.  Heald,  Mr.  Shadwelt,  and  Mr.  Spenee  appeared  for  the  defendants 
Osborne  and  Barker,  but  were  not  required  to  argue  the  case. 
[•4]  •The  Vicb-Changbllor  : — ^In  the  ease  of  Huguenin  v.  Baseley,  the 
defendant  was  the  confidential  friend  and  adviser  of  Mrs.  Hugnenin,  and 
was  held  bound  to  establish,  not  only  that  she  exeeuted  the  deeds  of  gift  volun- 
tarily, but  with  full  knowledge  of  their  nature,  effect,  and  consequences.  In 
Griffiths  V.  Robins  the  donor  was  eighty-four  year*  of  age,  and  nearly  blind, 
and  dependant  upon  the  assistance  of  the  defendant,  who  had  marrred  her  niece: 
and  I  there  held  that,  to  maintain  a  gift  under  such  circumstances,  the  defend- 
ant must  establish  by  the  intervention  of  a  third  person,  that  the  gift  proceeded 
from  the  free-will  of  the  donor,  and  was  fully  understood  by  her.  The  de- 
fendant, in  the  present  case,  docs  not  appear  to  have  been  the  confidential 
friend  and  general  adviser  of  the  grantor,  nor  to  have  had  any  other  influence 
with  him  than  naturally  followed  from  his  long  attendance  upon  the  grantor  as 
his  surgeon,  and  from  his  services  in  receiving  dividends  for  him  at  the  bank, 
which  before  the  death  of  the  sister,  he  had  been  in  the  habit  of  receiving  for  her, 
as  he  occasionally  came  to  London  ;  and  the  evidence  of  Mr.  Sparling,  who  drew 
the  deed,  and  who  had  before  acted  as  the  attorney  of  the  grantor,  establishes 

(0)  14  Wen.  273.  (6)  3  Mtdd.  191. 
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the  intervention  of  a  third  person,  and  the  free-will  of  the  giantor,  and  that  he 
perfectly  understood  the  difference  between  «  deed  and  a  will,  with  respect  to 
the  disposition  of  his  property,  and  anxiously  preferred  the  deed,  in  order  that 
the  legacy  duty  might  be  saved,  which  he  had  then  lately  reluctantly  paid 
upon  the  death  of  his  sister.  Some  of  the  evidence  on  the  part  of  the  plaintiff 
is  entitled  to  very  little  credit. 

Let  the  bill  be  dismissed  with  costs,  [l] 

*Mr.  Sugden,  Mr.  Pemberton,  and  Mr.  Blackburn  appeared  for  the  [*6] 
persons,  to  whom  specific  portions  of  the  stock  were  given  by  the  deed, 
and  who  were  made  parties  to  the  suit,  by  amendment,  after  the  evidence  had 
been  taken  for  the  plaintiff;  and,  on  the  plaintiff's  counsel  beginning  to  read 
that  evidence,  submitted  that  it  could  not  be  read  against  their  clients,  as  they 
were  not  parties  when  the  witnesses  were  examined,  and  therefore  had  had  no 
opportunity  of  cross-examining  them  ;  and  the  Vice-Chancellor  so  ruled.[2] 


Davies  v.  Williams.  (*) 

1826.  18lh  and  Slat  ^.•y.'-PUmding..SiifpUminial  bOL^-PartUs^—Dtwuirrtr. 

Where  a  plaintiff  by  the  present  practice  of  the  court,  may  obtain  that  relief  by  petition,  for  which 
a  sopplemenul  bill  was  formerly  necessary,  and  prefers  the  latter  course,  the  supplemental  bill 
is  not  demunable,  bat  the  proceeding  will  be  taken  into  consideration  on  tiie  question  of  costs. 

Where  one  ezeeotor  has  alone  proved,  he  may  sue  without  making  the  other  executors  parties, 
although  they  have  not  renounced. 

A  speaking  demurrer  is  whore  a  now  fact  is  introduced  which  is  necessary  to  support  the  demurrer. 

This  was  a  bill  of  revivor,  in  a  creditor's  suit,  stating  that,  in  1823,  George 
Davies,  since  deceased,  had  filed  a  supplemental  bill  against  the  defendants' 
Williams  and  others,  praying  that  he  might  be  at  liberty  to  prosecute  the  origi- 

{1]  Affirmed  4  Russ.  507.  See  further.  Lord  SeUey  ▼.  Rkoad^t,  3  Sim.  &  Stu.  41,  55,  and  note 
ibid.  De  Mintnurtney  w,  Deveremx,  1  Dm.  &  W.  119.  Earl  of  Winehtltea  y,  Garrttty,  1  Myl* 
Sl  K.  253.  A  surgeon  obtained  an  agreement  from  a  patient,  who  was  in  his  eighty.sizth  year, 
stated  to  be  in  consideration  for  attendance  for  the  remainder  of  his  lifo  and  out  of  gratitude  for  past 
aeryices,  to  pay  25,0907.  after  his  death  ;  a  suit  at  law  having  been  brought  against  the  executor, 
the  Utter  obuined  an  injunction  which  the  Vice-Chancellor  refused  to  dissolve ;  and  on  the  final  hear, 
ing  before  the  Lord  Chancellor,  the  agreement  was  ordered  to  be  delivered  up  to  be  cancelled. 
Demt  V.  Bennet,  7  Sim.  539.  S.  C.  4  Myl.  &  Cr.  369.  Where  a  confidootial  relationship  exists,  and 
one  party  is  exposed  to  the  arts  and  designs  of  the  other,  and  a  voluntary  settlement  or  deed  of  gift 
is  made,  the  policy  of  the  law,  requires  the  party  claiming  the  benefit  of  such  deed,  or  setUement  to 
show  affirmatively,  that  it  proceeded  .'rom  the  donor's  own  free  will,  and  was  fully  understood  by 
him,  and  carried  into  efSuci  by  the  intervention  of  soma  disinterested  third  person.  Per  ViccChan- 
collor  McCoun.    Siemon  v.  WiUon^  3  Edw.  39. 

[2]  An  amendment  making  the  plaintiffs  in  the  original  bill,  sue  on  behalf  of  themselves,  and  all 
other  persons  having  the  same  interest,  does  not  so  alter  the  parties  or  the  frame  of  the  record  tha^ 
depositions  taken  in  the  original  sait,  cannot  be  used  in  the  amended  suit.  MiUigan  v.  Mitehell^ 
3  Myl.  &  Cr.  72. 
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nal  suit  against  the  defendants,  and  that  it  might  be  referred  to  the  master  lo 
compute  subsequent  interest  on  his  debt  from  the  foot  of  the  master's  report  of 
28!h  July,  IS15,  and  on  the  other  debts  mentioned  in  the  report;  and 
[*0]  that  the  master  might  take  an  account  of  svfms  received,  by  the  ♦defend- 
ants, in  respect  of  the  rents  of  certain  leasehold  property,  an4  that  what 
should  be  found  due  from  them,  might  be  applied,  pro  rata,  towards  the  pay- 
ment of  the  debt  due  to  him  and  the  other  creditors. 

The  bill  further  slated  that  the  defendants  had  appeared  to  that  supplemental 
bill,  but  had  not  put  in  their  answers  to  it ;  and  that,  before  any  further  pro- 
ceedings were  had  in  the  suit,  George  Davies  died,  having  made  his  will,  of 
which  he  appointed  the  present  plaintiff,  and  two  other  persons,  executors ;  but 
that  the  plaintiff  had  alone  proved  the  will,  power  being  reserved  to  the  others 
to  prove  it,  when  they  should  apply  :  and  the  bill  insisted  that  the  plaintiff  was 
entitled  to  hava  the  suit  revived  and  prosecuted  against  the  defendants. 

The  other  executors  of  G.  Davies  were  not  made  parlies  to  the  bill. 

The  defendant  Williams,  put  in  a  demurrer  to  this  bill,  in  the  following  un- 
usual form  :— "  This  defendant  by  protestation,  &c.  And  for  causes  of  demur- 
rer, showeth  that  the  said  bill  of  revivor  states  no  case,  or  no  sufficient  case  in 
equity  against  this  defendant,  and  that  the  said  supplemental  bill,  referred  to  in 
in  and  by  the  said  complainant's  said  bill,  was  an  improper  proceeding ;  and 
that  George  Davies,  therein  named,  if  he  were  entitled  to  any  benefit  or  relie 

as  against  the  parties  defendants  to  the  said  supplemental  bill,  or  any  of 
[*7j  them,  ought  to  have  applied  to  this  honorable  court  *for  the  purposes  for 
which  such  supplemental  bill  was  exhibited,  by  petition,  and  not  by  sup- 
plemental bill ;  and  that  such  supplemental  suit  is  the  only  suit  sought  to  be 
revived  by  the  said  bill  of  revivor ;  and  that  the  said  complainant  hath,  alone, 
filed  the  said  bill  of  revivor,  as  the  only  legal  personal  representative  of  the 
said  George  Davies,  deceased,  although  it  appears  by  the  said  bill  of  revivor, 

that  he,  by  his  will,  appointed  John  George  and Pearce,  and  the  said 

complainant  his,  the  said  George  Davies'  executors  :  and  the  said  bill  of  revi- 
vor states  that  power  has  been  reserved  to  the  said  John  George  and 

Pearce  to  prove  such  will,  and  does  not  state  that  they,  or  either  of  them,  have 
or  hath  renounced  or  declined  to  prove  :  and  which  said  George  Davies  and 
■  Pearce  are  not  parties  to  this  suit.     Wherefore,  &c. 

Mr.  Knight  for  the  demurrer  insisted  on  the  various  objections  to  the  bill 
which  were  pointed  out  in  the  demurrer.  '^ 

Mr.  Simpkinson  for  the  bill,  argued  that  it  was  a  proper  case  for  a  supple- 
mental bill  ;  and  objected  that  the  demurrer  was  a  speaking  demurrer,  and 
therefore  bad. 

The  VicK-CflANCELLOR  : — The  supplemental  bill  in  this  case  is  not  render- 
ed an  irregular  proceeding,  because,  by  the  present  practice,  the  court  would 
have  enabled  the  plaintiff  to  prosecute  the  former  decree  without  a  new  bill. 
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This  circumstance  will  be  entitled  to  consideration  upon  the  question  of 
cosu.[l] 

^Where  one  executor  has  alone  proved,  he  may  sue  in  equity,  as  well  [*8] 
as  at  law,  without  naming  titb  others  as  parties.[2] 

The  argumentative  part  of  the  demurrer  ought  not  to  have  been  introduced  : 
but  it  is  mere  surplusage,  and  does  not  render  the  demurrer  a  speaking  demur- 
rer. A  speaking  demurrer  is,  where  a  fact  is  introduced  which  is  necessary 
to  support  the  demuner. 

Demurrer  overrulde.[3] 


Bromley  v.  Smith. 


1826,  3d  Jun«. — PUoding,—PartU9.^AUorney.O€neraL 

A  few  of  a  large  namber  of  penoni  may  institute  a  suit,  on  behalf  of  themselires  and  the  rest,  for 
relief  against  acts  injorioos  to  their  common  right,  although  the  majority  approve  of  those  acts, 
and  disappiove  of  the  institation  of  the  suit ;  and  the  attorney  general  need  not  be  a  party  to  it ; 
hot  where  the  whole  body  concur  in  an  abuse,  the  suit  must  be  instituted  by  the  attorney  general. 

Bt  an  act  of  parliament,  passed  in  the  40th  Geo.  3,  for  enclosing  and  allotting 
certain  waMe  lands  in  the  parish  of  Saint  Mary,  in  Stafford,  over  which  the 
householders,  being  parishioners  within  that  borough,  were  entitled  to  rights 
of  common,  the  occupiers  of  houses,  of  the  yearly  value  of  5/.  wi^in  the 
borough,  or  any  seven  or  more  of  them  were  empowered  to  meet,  at  the  times 
und  places  therein  mentioned,  for  the  purpose  of  making  rules  and  regulations 
for  the  cultivation  and  management  of  the  allotments,  to  appoint  a  treasurer  and 
certain  other  officers,  and  to  raise  money  by  rates  on  such  occupiers  for  the 
purpose  of  carrying  the  rules  and  regulations  into  effect. 

*This  act  was  put  in  force  soon  after  it  was  past.  [*9] 

In  1821,  one  Bagnall,  who  had  been  removed,  for  misconduct,  from 
an  office  which  he  held  under  the  act,  obtained  a  verdict,  in  an  action  for  a 
libel  brought  against  the  defendant.  Underwood,  who  was  the  then  treasurer 
under  the  act,  fur  damages  and  costs  to  the  amount  of  300/.  In  March,  1822, 
Underwood  resigned  the  treasurership,  and  the  other  defendant,  Smith,  suc- 
ceeded him.  Smith,  out  of  the  money  arising  from  the  rates  made  pursuant 
to  the  act,  paid  107/.  155.  \\d.  to  Underwood's  attorney,  in  part  discharge 
of  the  costs  of  the  action. 

[1]  A  party  proceeding  by  bill,  when  he  might  have  had  the  question  settled  on  petition  in  a  suit 
already  pending  is  not  entitled  to  costs.  De  La  Vergne  v.  Evertson,  1  Paige,  181 ;  and  see  Wendel^ 
V.  Wendell,  3  Paige  509  ;  2  Sim.  478,  note. 

[3]  Vide  Cramer  y.  Morton,  3  Molloy,  108. 

[3]  Where  one  of  the  executors  renounces  the  execution  of  the  will,  the  other  executors  may  file 
a  bill  in  their  own  name,  and  if  it  is  necessary  to  bring  the  executor  who  refused  to  accept  the  trust, 
bcfor.!  the  conrt,  he  may  be  made  a  party  defendant.  Thompton  y  Orahamt  1  Paige,  384;  as  to 
spcakinir  demurrer,  pee  Cawthom  v.  Chalie,  3  Sim.  8l  Stu,  139.  Peed  v.  Cueeen,  Sausse  &  Scully, 
176.     Brooke  v.  Oibfton»t  4  Paige,  374.  ^ 
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The  bill  was  filed  by  nine  persons,  who  were  householders  and  parishioners 
within  the  borough  of  Stafford,  on  behalf  of  themselves  and  all  other  the  house- 
holders being  parishioneis  within  the  borough,  except  Smith  and  Underwood ; 
and,  after  stating  to  the  effect  before  mentioned,  it  alleged  that  the  last- 
mentioned  payment  was  a  misapplication  of  the  rates  :  that  the  houbeholders 
being  parishioners  within  the  borough  of  Stafford,  who  were  interested  in  the 
allotments,  were  very  numerous,  and  that  the  plaintiffs  were  unable  to  make 
all  of  them  parlies  to  the  suit.  It  prayed  for  an  account  of  the  rates  received 
by  the  defendants  during  their  respective  treasurerships,  and  that  the  balance 
remaining  in  their  hands  might  be  applied  for  the  purposes  of  the  act ;  that 
they  might  be  decreed  to  replace  what  they  had  misapplied,  and  be  restrained 
from  further  misapplying  the  moneys  arising  from  the  rates. 

Both  the  defendants  stated  in  their  answers  that  the  action  for  a  libel 
[*10]  arose  out  of  acts  done  by  *Underwood,  in  obedience  to  orders  made  by 
the  householders  present  at  certain  meetings  ;  and  th^t  the  costs  of  the 
action  also  had  been  paid  out  of  the  rates  in  obedience  to  orders  made  in  like 
manner,  and  had  been  allowed  to  the  treasurer  in  passing  his  accounts ;  and  that 
the  majority  of  the  householders  were  averse  to  the  institution  of  this  suit,  and 
approved  of  the  acts  complained  of  in  the  bill.  These  statements  were  sup- 
ported by  evidence- 
Mr.  Hart  and  Mr.  Ludlow  for  the  plaintiffs  contended  that  the  householders 
bad  no  di.*K:ret4onary  power  as  (o  the  application  of  the  rates :  that  they  could 
apply  them  to  no  other  purposes  than  those  prescribed  by  the  act :  that,  by  the 
misapplication  complained  of  in  the  bill,  all  the  householders  were  injured,  as 
more  money  must  necessarily  be  collected  from  them  than  would  have  been 
required  for  the  purposes  of  the  act,  and  that  therefore  any  of  them  had  a  right 
to  seek  redress  for  the  injury  they  had  sustained. 

Mr.  Shadwe/l  and  Mr.  Piddock  for  the  defendants  relied  on  the  proceedings 
complained  of  having  been  sanctioned  by  the  majority  of  the  householders ; 
and  insisted  that  the  plaintiffs  bad  no  right  to  institute  this  suit  against  the 
wishes  of  that  majority ;  and  that  if  there  had  been  any  abuse,  the  only  mode 
of  redressing  it  was  an  information  filed  by  the  attorney  general. 

The  Vice-Cha.ncellor  : — Where  a  matter  is  necessarily  injurious 
[•11]  to  the  common  right,  the  majority  of  the  persons  interested  can  •neither 
excuse  the  wrong,  nor  deprive  all  other  parties  of  their  remedy  by  suit. 
The  attorney  general  may  file  an  information,  in  a  case  like  this,  in  respect 
of  the  public  nature  of  the  right ;  and  the  proeeediog  must  be  by  the  attorney 
general  where  all  persons  interested  are  parties  to  the  abuse  ;  but  where  that 
is  not  the  case,  I  am  not  aware  of  any  principle  or  authority  which  makes  it 
necessary  that  he  should  be  before  the  court.(a)  fl] 

(a)  See  Meux  y.  MaUhy,  3  Swim.  377. 

[1]  Vide  Gray  y.  Chaplin,  3  Sim.  Sl  Stu.  367  ;  Jones  r.  Oareia  del  Rio,  Turn.  6l  Rum.  397 ; 
Story'i  Eq.  Read.  117;  Walburn  ▼.  Ingilby,  1  Myl.  &  K.  61 ;  BUin  r.  Agar,  povt  37.  8.  C.  3 
Sim.  389. 
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De  Tastet  V.  Lopez. 

1836,  6th  July.—Praeiiet.^AiUehmni.^Anfwer, 

Exceptions  to  an  aoiwer  bavingr  been  allowed,  plaintiff  obtained  an  order  to  amend,  and  for  defen« 
dant  to  aniwer  the  elceptiona  and  amendmenta  at  the  tame  lime ;  defendant  pat  in  an  anawef 
to  th»  amended  bill  only.  The  plaintiff  then  issfied  an  attachment :  held,  that  it  was  irregular^ 
and  that  plaintiff  ooght  to  have  mcpred  to  take  the  aeeond  aniwer  off  the  61o. 

The  plaintiff  filed  a  supplemental  bill,  to  which  the  defendant  put  in  an  an- 
swer which  was  excepted  to ;  and  the  master  allowed  the  exceptions.  The 
plaintiff  then  obtained  an  order  to  amend  his  supplemental  bill,  and  for  the  de« 
fendant  to  answer  the  amendments  and  exceptions  at  the  same  time.  The  de- 
fendant put  in  an  answer  to  the  amendments  and  exceptions.  The  plaintiff 
excepted  to  the  answer  to  the  amendments,  and  referred  the  answer  back  upon 
the  old  exceptions.  The  master  allowed  the  exceptions  to  the  amendmenta 
and  also  the  old  exceptions ;  upon  which  the  plaintiff  obtained  a  second  order 
to  amend  his  supplemental  bill,  and  for  the  defendant  to  answer  the 
further  amendments  and  exceptions  to  the  amended  bill,  and  the  *old  [^12} 
exceptions  at  the  same  time.  The  defendant  jhen  put  in  an  answer, 
which  was  intituled,  and  was  in  fact,  an  answer  to  the  amended  supplemental 
bill  only,  and  was  not  intituled,  and  was  not  a  further  answer  to  the  original 
supplemental  bill.  The  plaintiff  then  sealed  an  attachment  for  want  of  an  an^ 
swer  to  the  supplehiental  bill. 

Mr.  Hart  and  Mr.  Wakefield,  for  the  defendant,  now  moved  to  discharge 
the  attachment,  and  contended  that  it  had  issued  irregularly,  because  the  plain- 
tiff ought  to  have  moved  to  take  the  last  answer  off  the  file,  as  not  being  an 
answer  according  to  the  order  and  the  practice  of  the  court. 

Mr.  Pepys,  for  the  plaintiff,  opposed  the  motion. 

The  Vice-Chancellor  : — This  attachment  is  irregular.  The  plaintiff 
should  either  have  moved  to  take  the  last  answer  off  the  file,  as  the  title  of  the 
answer  does  not  correspond  with  the  order :  or  if,  for  any  reason,  he  desired 
to  keep  the  last  answer  on  the  file,  he  ought  to  have  moved,  specially,  for  per- 
mission to  issue  an  attachment,  in  order  to  enforce  an  answer  to  the  exceptions 
to  the  original  and  supplemental  bill.[l} 

[1]  The  titles  to  farther  anawera  moat  eoneapond  with  the  orders  nnder  which  they  were  pat 
in.  Tkt  Bemmmgton  Iran  Compamp  t.  Campbell,  2  Paige  160.  "  Where  eiceptlona  to  a  former 
anawer  and  amendmenta  to  the  bill  are  answered  together,  if  neither  the  amendments  nor  ezceptiona 
are  fullj  answeied,  the  complainant  ia  only  «t  liberty  to  file  new  exceptions  founded  on  the  new 
matters  introduced  into  the  bill  by  lach  amendmenta  The  ansviera  will  then  be  referred  on  the 
new  exceptions,  and  upon  aach  of  tho  old  exceptiona  as  are  specified  in  the  order  of  reference, 
agreeably  to  the  fifty-ascond  rale.  In  auch  caaes  the  complainant  most  wait  until  tho  new  excep. 
taona  are  filed,  and  then  refer  both  together  in  the  aame  order,  if  the  new  exceptions  are  not  aub. 
mittcd  to,  within  the  eisht  daya  allowed  for  that  purpose.  Where  the  new  exceptions  are  aubmit- 
ted  to,  the  answer  must  be  referred  on  the  old  exceptiona,  or  some  of  them,  within  ten  daya  there. 
after,  or  it  wiU  be  deemed  sufficient.  New  exceptions  for  insufficiency  cannot  be  taken  to  the 
farther  answer,  founded  upon  the  matter  of  the  original  bill  only.    And  where  the  reference  ia  on 
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[♦13]  *ScoTT  V.  Hanson. 

1826,  22d  Jaly  ;  14th  AuguaU^Vindor  and  purehater. — MUripresentation. 
A  p'eco  of  Iftnd,  imperfectly  watered,  wms  deicribed  in  the  particnlar  as  ancommonly  rich  water 
meadow  :  held  that  this  wai  not  luch  a  misrepreientation  as  would  avoid  the  sale. 

An  estate,  sold  by  auction,  was  described,  in  the  particulars  of  the  sale,  as 
consisting  of  fourteen  acres  of  uncommonly  rich  water  meadow  land,  let  on 
lease  with  other  land  for  a  term  of  which  four  years  were  unexpired  ;  and  it 
was  then  stated  that  the  apportioned  rent  for  this  lot  was  75/. 

A  suit  having  been  instituted  by  the  vendor  for  a  specific  performance  of  the 
contract,  it  appeared  in  evidence,  that,  on  account  of  the  high  level  of  this 
meadow  and  the  low  kvel  of  some  adjoining  land,  the  former  was  imperfectly 
watered.  It  was  objected,  for  the  purchaser,  that  it  was  not  proved  to.be  a 
water  meadow.  But  the  Vice-Chancellor,  ruling  that  a  meadow  which  was 
watered,  though  imperfectly,  was  not  improperly  described  as  a  water  mea- 
dow, it  was  then  insisted  that  to  describe  it,  in  the  particular,  as  uncommonly 
rich  water  meadow  land,  was  a  misrepresentation  ;  and  that  a  court  of  equity 
ought  not  to  assist  the  vendor,  but  should  leave  him  to  his  action  at  law. 

For  the  vendor  it  was  argued  that  the  principles  as  to  representation  were 
the  same  in  equity  as  at  law  :  that  the  real  quality  of  this  land,  being  an  object 
of  sense,  and  obvious  to  ordinary  diligence,  it  was  the  faulCof  the  purchaser 
if  be  did  not  inspect  it  and  judge  for  himself :  that,  the  amount  of  tlie  annual 
rent  being  stated,  which  was  the  criterion  of  the  value,  the  purchaser 
[*14]  could  not  be  deceived  :  that  when  the  land  was  *said  to  be  uncommonly 
rich,  it  was  spoken  of  comparatively  only ;  and  that  the  question 
throughout  the  cause  had  been,  not  whether  the  land  was  uncommonly  rich 
water  meadow,  but  whether  it  was  water  meadow  at  all. 

The  cases  cited  for  the  plaintiff  were  Fenton  v.  Brownet{a)  and  Trower  v. 
Newcome.{b) 

The  Vice-chancellor  took  time  to  consider  the  case,  and  then  gave  judg- 
ment to  the  following  effect : — I  do  not  accede  to  the  argument  that  the  prin- 
ciples upon  the  aubject  of  representation  are  uniformly  the  same  in  equity  as 
at  law :  for,  in  the  case  of  Stewart  v.  AUison^ic)  Lord  Eldon,  C.  states  the 
doctrine  of  the  court  to  be  otherwise.  In  a  bill  for  a  specific  performance  it 
is  not  sufficient  to  say  that  the  purchaser  has  been  negligent,  if  the  vendor, 
who  seeks  the  aid  of  a  court  of  equity,  has,  in  his  conduct,  been  incorrect. 
I  agree  with  Sir  William  Grant,  M.  R.;  in  the  case  of  Trowtr  v.  Newcome, 

the  now  eieeptioni  alone,  the  master  is  not  at  liberty  to  inqaire  whether  the  old  exceptions  aro 
folly  answered,  or  whether  any  part  of  the  original  bill  to  which  the  old  ezcrptione  did  not  relate 
was  answered  by  the  first  answer  of  the  defendant  thereto."  Walworth,  Ch.  ibid.  Bee  further 
Sayle  ▼.  Orakamf  5  Sim.  8. 

(«)  14  Vet.  144.  (6)  8  Mer.  704.  (c)  1  Mcr.  S6. 
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that  a  representation  which  is  vague  and  indefinite  is  to  be  treated,  by  a  pur- 
chaser,  only  as  a  ground  for  inquiry ;  and  the  doubt  in  that  case  is  whether 
the  purchaser  was  not  justified  in  concluding  that  the  representation  amounted 
to  a  statement  that  the  incumbent  was  eighty-two  years  of  age.  Unless  the 
expression,  used  in  this  case,  can  be  considered  as^  a  representation  that  the 
land  in  question  was  not  imperfectly,  but  perfectly  watered,  then  the  expres- 
sion is  vague  and  indefinite ;  and,  upon  the  best  consideration  I  can  give  this 
case,  I  think  I  should  strain  the  meaning  of  the  words  "  uncommonly 
rich  *water  meadow  land,'*  if  I  were  not  to  confine  the  meaning  to  the  [*15] 
quality  of  the  land,  and,  in  that  sense,  it  professes  to  be  nothing  more 
than  the  loose  opinion  of  the  auctioneer,  or  vendor,  as  to  the  obvious  quality 
of  the  land,  upon  which  the  vendee  ought  not  to  have  placed,  and  cannot  be 
considered  to  have  placed  any  reliance.  I  lay  no  stress  upon  the  circiunstance 
that  a  rent  of  the  land  is  mentioned  in  the  particular  of  sale ;  because  it  is 
not  a  rent  fixed  by  contract  with  the  lessee,  but  a  part  of  a  gross  rent,  paid 
for  the  land  in  question  and  other  premises  comprised  in  the  same  lease ;  and 
is  arbitrarily  apportioned  by  the  vendor.  The  purchaser  must  therefore  com* 
plete  his  contract.[l] 

Mr.  Sudgen  and  Mr.  Jacob  appeared  for  the  plaintiff. 

Mr.  Heald  and  Mr.  Girdlestone  for  the  defendant. 


ViCARV  V.  WlDGER.(*) 


1896,  7th  3u\ J ^^tfi junction, — Interpleader. ^Praeiiet^ 

The  plaintiff  in  a  biil  of  interpleader  may  rooToat  once  for  a  epocial  injunction  on  payment  of  the 
money  into  court,  withont  first  obtaining  the  common  injunction. 

This  was  a  bill  of  interpleader. 

The  plaintiff  obtained  the  common  Injunction  for  want  of  an  answer,  and, 
afterwards  obtained  a  special  injunction  to  stay  all  proceedings,  upon  payment 
of  the  money  in  dispute  into  court. 

•One  of  the  defendants  put  in  his  answer  and  obtained  an  order,  nisi,  [•I6] 
to  dissolve  the  injunction. 

The  defendant  now  moved  to  make  the  order  nisi,  absolute. 

Mr.  Knight  for  the  plaintiff. 

The  Vice-Chancellor  : — The  common  injunction,  as  the  practice  is  now 
settled,  was  a  superfluous  proceeding  on  the  part  of  the  plaintiff;  but,  an  or- 
der to  dissolve  it,  would  be  a  useless  expense,  as  it  would  leave  the  special  in- 
junction in  force. 

[1]  Vide  Smith  ▼.  Riehartb,  13  Pctere,  26.  Pike  v.  Vigen,  2  Dni»  &  W.  251.  Fellowe  y.  Lord 
Ovyifyr,  poet,  32.  Amer.  Chan.  Dig.  Agreement,  VI.  VIII.  Bacon  y,  B ronton,  7  Johns.  Ch.  Rep. 
301.    1  Story*!  £q.  213.    Barraud  ▼.  Archer,  2  Sim.  433. 
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I  once  thought  it  might  be  useful,  never  to  grant  the  special  injunction,  upon 
an  interpleading  bill,  unless  the  plaintiff  had  first  obtained  the  common  injunc- 
tion. And  my  reason  was,  that  it  would  compel  the  interpleading  plaintiff  to 
have  recourse  to  this  court,  in  an  early  stage  of  the  proceedings  at  law,  and 
before  much  expense  was^incurred  there  ;  instead  of  leaving  him  at  liberty  to 
file  his  bill  the  day  before  the  trial,  and  after  all  the  expense  was  incurred  at 
law.  But  a  subsequent  case,  before  the  Lord  Chancellor,  has  settled  the  prac- 
tice olherwi8e.[l] 


[•17]  •David  v.  William8.(*) 

1826,  14th  and  24th  My.-^Prariiee.— 'Exception. 

An  exception  may  be  regularly  filed  to  the  master'B  report  as  to  impertinence  after  the  order  to  ex* 
pmige,  and  at  any  time  before  the  impertinent  matter  is  actually  expunged. 

Thb  master  having  reported  the  answer  impertinent,  the  defendant,  on  the 
10th  of  May,  filed  exceptions  to  the  report,  and,  on  the  11th,  obtained  an  order 
to  set  down  the  exceptions.  He  set  them  down  accordingly,  and,  on  the  same 
day,  obtained  a  certificate  of  having  so  done  ;  and,  on  the  13th,  served  the  plain- 
tiff with  the  order  and  certificate. 

On  the  lllh  of  May,  the  plaintiff  had  taken  out  a  warrant  to  expunge  the 
impertinence  and  tax  the  costs,  and  attended  upon  that  warrant.  On  the  13th, 
but  after  the  plaintiff  was  served  with  the  order  and  certificate,  the  imperti- 
nence was  expunged.  The  plaintiff  then  sued  out  a  subpoena  for  the  costs,  and 
issued  an  attachment  against  the  defendant.  The  defendant  now  moved  to  dis- 
charge the  attachment  for  irregularity,  with  costs. 

Mr.  Knight^  for  the  motion,  cited  Norway  v.  i?ou?e,(a)  and  said  that  the 
plaintiff  had  no  right  to  expunge  the  impertinence,  after  an  exeeption  had  been 
regularly  set  down  :  and  that  an  exception  might  be  regularly  filed,  at  any  time 
before  the  order  to  expunge  was  actually  executed. 

Mr.  Home  and  Mr.  KoofSy  contra,  contended  that,  after  the  order  to  ex- 
1*18]    punge  was  regularly  made  and  •drawn  up,  it  was  too  late  to  file  an  ex- 
ception ;  and  that  the  order  to  expunge  had  been  properly  acted  upon, 
and  the  attachment  regularly  issued. 

The  case  was  ordered  to  stand  over  that  the  registrar  might  inquire  into  the 
practice. 

(a)  lMer.135. 

[1]  By  the  common  order  for  an  injunction  in  an  interpleading  suit,  the  injunction  ii  directed  to 
iaiine  upon  bringing  the  fond  in  question  into  court ;  and  if  without  the  epecial  direction  of  the 
court,  the  order  ii  ao  drawn  up  that  it  doea  not  make  the  bringing  the  fund  into  court  a  condition 
precedent  to  the  iaauing  of  the  injunction,  the  order  will  be  diacharged  for  imgularity.  Sieveking 
T.  Behreni,  3  Mylne  Sl  Craig,  581 ;  where  Lord  Cottenham  intimtiet  that  biUa  of  intarpleAder 
ought  not  to  be  encouraged. 
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24lh  July. — The  Vicb-Chancbllor  : — The  question  is  whether  ihe  plaintiff 
has  been  regular  in  his  proceeding.  Upon  inquiry  into  the  practice,  I  find  that 
the  plaintiff  is  irregular,  and  that  the  defendant  is  at  liberty  to  except  to  the 
master's  report  of  impertinence  after  the  order  to  expunge,  and  at  any  time  be- 
fore  any  proceeding  on  that  order.[l3 


Onslow  v.  Onslow. (•) 

1836,^th  January  and  13th  Jaly.— Ciwfofii  of  London.-^Widow. 

Thflpenoiial  estate  of  an  honorary  freeman  of  the  city  of  London,  is  in  ease  of  bis  dyin^  intestate 
distributable  according  to  the  custom  of  London  ;  and  his  widow  is  not  barred  of  her  customary 
share  by  a  settlement  which  is  expressed  to  be  in  lien  of  all  dower,  or  thirds  or  other  portion  at 
common  law  or  otherwise,  oat  of  his  freehold  and  copyhold  lands. 

This  bill  was  filed,  by  the  surviving  trustee  under  the  marriage  settlement 
of  the  late  Sir  Francis  Samuel  Drake,  praying  that  the  rights  and  interests  of 
the  defendants  in  the  sum  of  7,500/.  three  per  cent,  consols,  and  in  certain  fur- 
niture and  effects  included  in  the  settlement,  might  be  ascertained  and  declared 
by  the  decree  of  the  court. 

In  1782,  in  consequence  of  Lord  Rodney's  victory,  Sir  Francis  Samuel 
Drake,  who  was  an  admiral  in  the  royal  navy,  was  presented  with  the 
freedom  of  the  *city  of  London  ;  and,  on  the  5th  of  August,  1784,  was    [*19] 
'made  a  liveryman  of  the  grocer's  company,  and  took  the  oaths. 

By  the  settlement  on  the  marriage  of  Sir  Francis  Samuel  Drake  with  Miss 
Pooly  Onslow,  dated  the  21st  and  22d  of  January,  17SS,  it  was  witnessed  that, 
"  for  making  a  competent  jointure  for  tiie  said  Pooley  Onslow,  in  case  she  should 
survive  the  said  Sir  F.  S.  Drake,  in  bar  of  dower,  and  for  making  a  provision 
for  the  children  or  issue  of  the  marriage, "  certain  real  estates  of  Sir  Francis 
Samuel  Drake  were  conveyed  to  trustees,  to  the  use  of  Sir  F.  S.  Drake,  and  his 
assigns,  for  his  life  ;  with  remainder  to  Miss  Onslow,  and  her  assigns,  for  her 
life ;  and  it  was  declared  that  a  sum  of  15,000/.  three  per  cent,  consols,  which 
Sir  F.  S.  Drake  had  transferred  to  the  same  trustees,  should  be  held  by  them 
upon  trust  to  permit  Sir  F.  S.  Drake,  or  his  assigns,  to  receive  the  dividends 
during  his  life,  and  in  case  his  intended  wife  should  survive  him,  upon  trust  to 
permit  her  and  her  assigns  to  receive  the  dividends  for  her  own  use  for  her  life  ; 
andjthe  settlement  contained  divers  limitations  over,  as  well  of  the  real  estates 
as  of  the  stock,  in  favor  of  children  of  the  marriage,  with  an  ultimate  limita- 
tion, in  default  of  issue  of  the  marriage,  to  Sir  F.  S.  Drake,  his  heirs,  execu- 

[1]  A  party  may  take  exceptions  to  the  master*!  report  of  iroperlinence,  at  any  time  before  the 
impertinent  matter  Is  aciually  ezpun^d.  Et>an$  v.  Oicfii*,  2  Myl.  &  K.  3S2.  But  by  taking 
proceedings  to  expunge,  Uie  party  adopts  Uio  report  altogether,  and  cannot  afterwards  anlessby  the 
•peeial  leave  of  the  conrt  take  exeeptions  to  tho  report  as  to  passages  reported  pertinent.  Holm$§ 
V.  Csrperaliea  of  Ajundel^Z  Boav.  303. 
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tors,  administrators  and  assigns  ;  and  it  also  contained  the  following  decla- 
ration : 

**  It  is  expressly  declared  and  agreed  that  the  provision  and  settlement, 
hereinbefore  made  for  the  said  Poolcy  Onslow,  in  case  she  happen  to 
[•20]  survive  the  said  Sir  Francis  Samuel  Drake,  is,  or  is  intended,  •or  here- 
by declared  to  be,  and  shall  and  is,  at  all  limes  hereafter,  to  be  construed, 
deemed  and  taken  to  be  in  lieu,  full  satisfaction  and  bar  of  all  dower  or  thirds, 
or  other  portion,  at  common  law  or  otherwise,  which  she  the  said  Pooley  On- 
slow, can,  shall  or  may,  have,  claim  or  demand  out  of  all  or  any  part  of  the 
freehold  or  copyhold  lands,  hereditaments  and  premises  of  the  said  Sir  Fran- 
cis Samuel  Drake." 

In  1789,  Sir  Francis  Samuel  Drake  died  intestate,  and  without  issue  of  the 
marriage,  leaving  dame  Pooley  Drake,  his  widow,  surviving.  By  the  death 
and  intestacy  of  Sir  F.  S.  Drake,  his  widow  became  entitled  to  a  moiety  of 
the  15,000/.  three  per  cent,  consols;  which  was  accordingly  transferred  to 
her.  The  other  moiety  continued  invested  in  the  name  of  the  plaintiff,  upon 
the  trusts  of  the  settlement ;  and  the  dividends  were  duly  paid  to  the  widow, 
and,  on  her  marrying  again,  to  her  second  husband,  till  1822,  when  she  died. 
Her  second  husband,  Mr.  Serjeant  Onslow,  who  was  one  of  the  defendants  to 
this  suit,  insisted  that  Sir  Francis  Samuel  Drake  having  been,  at  the  time  of 
the  settlement  and  till  his  death,  a  freeman  of  the  city  of  London,  his  widow 
was  not  barred  of  her  rights  by  the  custom  of  the  city,  to  the  personal  estate 
of  her  late  husband  ;  and  that,  in  the  events  which  had  happened,  she  was  en- 
titled by  such  custom  to  otie  half  of  the  personal  estate  of  Sir  F.  S.  Drake, 
at  the  time  of  his  death,  and  to  one  half  part  of  the  remaining  half  of  such 
personal  estate,  under  the  statue  of  distributions  ;  and,  therefore,  required 
the  plaintiff  to  transfer  to  him  one  half  part  of  the  7,500/.  three  per  cent. 

consols. 
[*21]        ♦The  other  defendant  was  the  personal  representative  of  Sir  F.  S. 
Drake,  who  insisted  that  by  the  provisions  of  the  settlement  the  widow 
was  barred  of  all  right  by  the  custom  of  London. 

When  the  cause  came  on  to  be  heard  on  the  26th  of  January,  1826,  it  was 
made  a  question  whether  honorary  freemen  were  subject  to  the  custom  of 
London  as  to  the  distribution  of  their  estate  in  the  case  of  intestacy.  The 
Vice-Chancellor,  therefore,  ordered  that  the  cause  should  stand  over;  "and 
that  the  lord  mayor  and  aldermen  of  the  city  of  London  do  certify  the  custom 
of  the  said  city,  by  the  mouth  of  the  recorder  of  the  said  city,  on  the  following 
points,  namely : 

"  First,  whether  Sir  F.  S.  Drake,  the  intestate  in  the  pleadings  of  this  cause 
named,  and  who  was  not  free  of  the  said  city  by  birth,  or  by  servitude,  or  by 
purchase,  or  otherwise  than  as  aforesaid,  was,  at  the  time,  a  freeman  of  the 
city  of  London,  in  the  sense,  meaning  and  operation  of  the  custom  of  the  said 
city,  relating  to  the  distribution  of  the  effects  of  freemen  who  die  intestate  ? 

"  And,  in  case  the  custom  of  the  city  of  London  as  to  the  distribution  of 
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the  personal  estate  applied  to  such  a  freeman  as  the  said  Sir  F.  S.  Drake  was ; 
then, 

"  Secondly,  whether  there  is  any  custom  of  the  city  of  London,  by  virtue 
whereof  the  widow  of  a  freeman,  having  the  benefit  and  provision  of  such  a 
settlement  as  the  settlement  in  the  pleadings  in  this  cause  stated,  is  debarred 
from  her  Customary  share  of  his  personal  estate  V* 

•On  the  13th  of  July,  1826,  the  mayor  and  aldermen  of  the  city  of  [•22] 
London,  by  word  of  mouth  of  the  recorder,  who  appeared  in  court 
for  that  purpose,  certified  as  follows : — "  We,  the  said  mayor  and  alder- 
men of  the  said  city,  by  Newman  Nnowlys,  esq.  the  recorder  of  the  city, 
by  word  of  mouth  of  the  said  recorder,  according  to  the  custom  of  the  said 
city,  do,  in  obedience  to  the  annexed  order,  humbly  certify  that  Sir  F.  S.  Drake 
was,  at  the  time  of  his  death,  a  freeman  of  the  city  of  London,  in  the  sense, 
meaning  and  operation  of  the  eustom  of  the  said  city,  relating  to  the  distribu- 
tion of  the  effects  of  freemen  who  die  intestate ;  and  we  further  certify,  in  like 
manner,  by  the  mouth  of  the  said  recorder,  that  there  is  not  any  custom  of  the 
city  of  London  by  virtue  whereof  the  widow,  having  the  benefit  and  provision 
of  the  settlement  in  the  pleadings  in  the  said  cause  stated,  is  debarred  from 
her  customary  share  of  the  intestate's  personal  estate." 

And  the  recorder  then,  for  the  better  certainty  of  the  court,  delivered  in  a 
written  certificate  to  the  same  effect ;  which  was  signed  by  the  lord  mayor  and 
twelve  aldermen. 

Mr.  Wakefield,  for  the  plaintiff. 

Mr.  Home,  and  Mr.  Daniel,  for  the  personal  representative  of  Sir  F.  S. 
Drake. 

Mr.  Hart,  Mr.  Shadwell,  Mr.  Sugden  and  Mr.  Ellison,  for  Mr.  Serjeant 
Onslow. 

♦The  following  cases  were  mentioned  : — Pott  v.  Lee,(a)  Lewin  v.  [•23] 
Lewin,{b)  Atkins  v.  Waterson,(c)  Babington  v.  Greenwood \d) 

The  Vice-Chancellor  decreed  according  to  the  effect  of  the  certificate. 

Reg.  Lib.  1825.  B.  f.  1582. 


Cockerell  v,  BiiRBER.(*) 

1836,  5Ui  July ;  Itt  Aagost— Exetfirtor. 

An  ezecotur  in  India  is  entitled  to  a  commission  of  5  per  cent  on  all  assets  of  a  testator  collected 
by  him  there,  inclnding  the  assets  which  he  retains  in  respect  of  a  legacy  to  himself  not  given 
to  him  in  the  character  of  ezecator,  and  including  moneys  belonging  to  the  testator,  which  were 
in  the  hands  of  a  commercial  house  in  which  the  executor  was,  snd  the  testator  had  been  a 
partner.    SembU. 

(a)  1  Eq.  Abr.  157.  (6)  3  P.  W.  15.  (e)  1  Eq.  Abr.  159. 

(if)  1  P.  W.  530.    Pra.Cba.  505. 
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'  -        !■■     I  III  .1  ...      I  ■  ■  I  ■ 

Charles  Barbbr,  by  his  will,  gave  to  his  friend  and  partner,  John  Palmer, 
100,000  sicca  rupees,  to  be  paid  as  soon  as  conveniently  could  be  after  bis 
death,  and  appointed  Palmer  his  executor.  By  a  codicil  he  gave  to  Palmer, 
whom  he  described  as  the  executor  named  in  his  will,  200,000  sicca  rupees  in 
addition  to  the  100,000  rupees. 

The  master's  report  stated  that  Mr.  Palmer  had  retained  the  100,000  sicca 
rupees,  out  of  assets  come  to  his  hands,  and  that  a  balance  was  due  to  him  in 
respect  of  the  200,000  sicca  rupees.  It  also  appeared,  by  the  report,  that 
Mr.  Palmer,  or  some  person  for  his  use  had  received^  on  account  of  the  testa- 
tor's personal  estate  not  specifically  bequeathed,  407,492  sicca  rupees,  and 
had  thereout  paid  376,178  like  rupees,  which  he  was  allowed  by  the  master. 
'  Mr.  Palmer  also  claimed,  before  the  master,  20,374  sicca  rupees,  being 
[*24]  a  commission,  at  the  rate  of  5  per  cent.,  for  collecting  the  ^estate  of 
the  testator ;  and,  the  master  having  disallowed  the  claim,  he  excepted 
to  the  report. 

On  the  29th  of  June,  1818,  the  exception  was  heard,  and  the  Vice-Cban* 
cellor  referred  it  back  to  the  master  to  inquire  whether,  according  to  the  course 
of  the  court  in  India,  an  executor,  who  is  also  a  legatee,  has  a  right  to  charge 
commission. 

On  the  23d  of  June,  1821,  on  a  re-hearing  of  the  exception,  the  Vice-Chan- 
cellor  ordered  that  it  should  be  referred  to  the  master  to  inquire  whether,  ac- 
cording to  the  course  of  the  court  in  India,  an  executor,  who  is  also  a  legatee, 
but  having  his  legacy  not  given  to  him  in  the  character  of  executor  in  India, 
is  entitled  to  commission,  at  the  rate  of  5  per  cent,  for  collecting  the  estate  of 
a  testator  in  India ;  and,  in  case  the  master  should  find  that,  according  to  the 
usage  in  India,  such  executor  and  legatee  is  entitled  to  such  commission,  then 
that  the  master  should  inquire  and  state  to  the  court  whether  Palmer  was  en- 
titled to  such  commission,  upon  the  receipt  of  such  part  of  the  testator's  estate 
as  was  tiecessary  for  the  payment  of  his  legacies,  or  any  and  which  of  them  ; 
and  also  whether  he  was  entitled  to  such  commission  in  respect  of  so  much 
of  the  testator's  estate  as,  at  the  time  of  the  testator's  death,  consisted  of  money 
or  securities  for  money  in  the  hands  of  Palmer,  and  his  co-partners  in  trade  in 
India,  of  whom  the  testator  was  one,  or  any  or  either  of  them,  with  liberty  to 
the  master  to  state  any  special  circumstances. 

The  master,  by  his  report,  made  pursuant  of  this  order,  stated  that  a  case 
and  the  opinion  of  Mr.  Serjeant  Spankie*  thereon  had,  amongst  other 
[*25]  documents,  *been  laid  before  him,  and  that  the  solicitors  for  all  parties 
had  agreed  to  his  receiving  this  case  and  opinion  in  evidence  ;  and  that, 
upon  considering  the  several  matters  referred  to  him,  and  what  had  been  laid 
before  him,  he  was  of  opinion,  and  therefore  found  that,  according  to  the  course 
of  the  court  in  India,  and  the  usage  there,  an  executor,  who  was  also  a  legatee, 
but  not  having  his  legacy  given  to  him  in  the  character  of  executor  in  India, 

*  Late  Advoeate-Genenil  tt  Calcntta. 
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was  entitled  to  a  commission,  at  the  rate  of  fire  per  cent.,  for  collecting  the 
estate  of  a  testator  in  India ;  and  that  he  was  so  entitled  on  all  sums  collected 
and  received  by  him,  and  with  which  he  was  chargeable  in  his  account  of  as- 
sets, without  distinction  as  to  the  same  being  necessary  for  the  payment  of 
legacies  or  debts,  or  otherwise,  and  without  regard  to  the  circumstance,  when 
it  occurred,  that  such  assets  bad  arisen  from  debts  due  to  the  testator  by  a 
mercantile  house  in  which  the  executor  himself  was  a  partner  and  liable  as 
such  ;  and  the  master  therefore  found  that  the  defendant,  John  Palmer,  was  in 
like  manner  entitled,  according  to  the  course  of  the  court  in  India,  and  the 
usage  there,  to  such  commission  upon  the  receipt  of  such  part  of  the  testator's 
estate,  as  was  necessary  for  the  payment  of  his  legacies  or  any  of  them  ;  and 
that  he  was  entitled  to  such  commission  in  respect  of  so  much  of  the  testator's 
estate,  as  at  the  time  of  his  death  consisted  of  money  or  securities  for  money, 
in  the  hands  of  Palmer  and  his  co- partners  in  trade  in  India,  of  which  the  tes- 
tator was  one,  or  any  or  either  of  them. 

A  petition,  by  Mr.  Palmer,  to  have  the  report  confirmed,  and  a  cross-peti- 
tion, by  other  defendants,  praying  that  the  report  might  not  be  con- 
firmed, and  that  it  *might  be  declared  that  Palmer  was  not  entitled  to   [*26] 
the  commission,  now  came  on  to  be  heard. 

Mr.  Sugden  and  Mr.  Rose^  in  support  of  the  cross-petition  : — It  seems  clear 
that  the  legacies,  in  this  case,  were  given  to  Mr.  Palmer,  in  his  character  of 
executor.  Read  v.  Devaynes.{a)  In  that  case  the  Master  of  the  Rolls  said, 
"  Wherever  the  appointment  and  the  legacy  are  contained  in  the  same  will,  the 
executor  must  prove,  or  he  shall  not  have  the  legacy."  Stackpool  v.  HoweHJb) 
and  Dix  v.  Re€d{c)  are  to  the  same  effect ;  and  the  rule  is  clear,  prima  facie, 
against  executors,  who  must  show  particular  circumstances  in  the  case,  to 
prevent  the  construction  that  the  legacy  is  annexed  to  the  office.  In  the  pre- 
sent case,  the  legacy  is  in  the  same  will ;  and,  when  a  further  legacy  is  given 
by  the  codicil,  the  testator  describes  the  legatee  as  his  executor.  It  is,  there- 
fore, clear  that,  if  Mr.  Palmer  had  not  proved  the  will  and  acted  as  executor 
in  collecting  the  assts,  be  would  not  have  been  entitled  to  the  legacy.  Free^ 
man  v.  Fairlie{d)  decides  that,  if  an  executor  has  a  legacy  given  for  his 
'  trouble  in  the  execution  of  the  trusts  of  the  will,  he  is  not  entitled  to  a  com- 
mission on  his  receipts  or  payments. 

Mr.  Hartt  for  other  parties  in  the  same  interest : — If  the  principle  which 
the  master  has  adopted  is  to  prevail,  then,  if  an  executor  is  legatee  of 
nineteen-twentieth  *'parts  of  a  testator's  estates,  he  is  also  to  take  the    [*27] 
remaining  twentieth,  for  his  own  benefit,  in  the  shape  of  commission. 

Mr.  Pepys  for  Mr.  Palmer : — It  is  true  there  were  some  strong  opinions 
stated  by  Uie  Master  of  the  Rolls  in  Read  v.  Devaynesy  but  these  opinions 
were  not  acted  upon  ;  for,  as  the  executor  there  had  proved  the  will,  a  decision 
according  to  the  opinions  expressed,  was  unnecessary.    But  Mr.  Mitford,  now 

(a)  3  Bio.  C.  C.  95,  tnd  S.  C.  2  Cox.  385  (6)  13  Vei.  417.  (e)  1  Sim.  &  Sto.  237. 

{d)  3  Mer.  24. 
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Lord  Redesdale,  who  was  one  of  the  counsel  in  that  case,  seems  to  have  been 
startled  by  the  doctrine  laid  down  by  the  Master  of  the  Rolls.  It  is  plain  that 
what  was  laid  .down  in  Stackpoole  t».  Howell  and  Dia  ▼.  Reed  is  the  true 
principle ;  and  that,  where  there  is  no  more  than  an  appointment  of  executor, 
and  a  legacy  to  the  person  so  appointed,  the  gift  is  annexed  to  the  office.  But, 
in  this  case,  there  are,  in  other  parts  of  the  will,  which  are  not  stated  in  the 
petitions  before  the  court,  other  motives  mentioned  for  the  legacy.  And,  if  the 
legacy  given  by  the  will,  is  not  annexed  to  the  office,  it  is  clear  that  the  legacy 
in  the  codicil  is  not  so  annexed  ;  and,  although  Mr.  Palmer  is  mentioned  in  the 
codicil  as  executor,  the  word  executor*  is  there  introduced  merely  as  an  addi- 
tional description  of  the  individual. 

The  Vice-Chancellor  ordered  the  master's  report  to  be  confirmed,  and 
allowed  the  commission  to  be  retained  by  Mr.  Palmer.[l] 


"  This  court  doth,  in  both  petitions,  order  that  the  said  master's 
[*28]  report,  dated  the  19th  day  of  July,  1826,  *be  confirmed  :  and  this  court 
doth  declare  that  the  petitioner,  John  Palmer,  is  entitled  to  be  allowed, 
on  passing  bis  accounts  before  the  master  in  this  cause,  commission,  after  the 
rate  of  five  pounds  per  cent,  upon  all  the  assets  of  the  testator,  Charles  Barber, 
collected  and  received,  or  to  be  collected  and  received  by  him  in  India,  with- 
out distinction  as  to  the  same  being  necessary  for  the  payment  of  legacies  and 
debts,  or  otherwise,  and  without  regard  to  the  circumstance,  whether  such 
assets  have  arisen  from  debts  due  to  the  testator  from,  or  consisting  of  money 
in  the  hands  of  the  petitioner  and  his  partners  in  trade  in  India,  of  which  the 
testator  was  one  or  any  or  either  of  them.  And  it  is  ordered,  that  all  parties 
be  paid  their  costs  of  these  applications,  to  be  taxed  ]^y  the  master  out  of  the 
testator's  residuary  estate. 

Reg.  Lib.  A.  1825,  f.  1845* 


Napier  v.  Napier.(*) 

1836,  21it  and  23d  July,  and  14tb  Aagrust.— Poi0«r.— Z>m«e. 

A  testator  makes  a  general  devise  of  all  his  lands  in  nine  parishes ;  in  fiye  of  them  be  had  only  land 
in  fee ;  in  three  others  he  had  only  lands  over  which  he  had  a  power  of  appointment ;  in  the  other 
he  had  lands  in  fee,  and  also  lands  over  which  his  power  extended  :  all  the  lands  pass  by  his  will 
except  the  lands  in  the  latter  parish  which  were  subject  to  his  power. 

On  the  hearing  of  an  exception  to  the  master's  report  in  this  cause,  the 
question  was,  whether  the  will  of  Edward  Berkeley  Napier  operated,  as  to  a 

[1]  Affirmed,  2  Ruse.  583.  Where  the  judgment  of  the  Vieo-Chancellor  is  given  at  length. 
See  further  Morrit  v.  Kent,  3  Edw.  175.  Dix  y.  Reed,  I  Sim.  &  Sta.  339  and  note,  ibid.  Pig. 
gott  V.  Green,  6  Sim.  73. 
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certain  estate,  as  an  execution  of  a  power  reserved  to  hiai  by  his  marriage 
settlement. 

The  suit  was  instituted,  by  the  infant  grandson  of  the  testator  Edward 
Berkeley  Napier,  for  the  execution  •of  the  trusts  of  the  will  of  bis  father  [•29] 
Gerard  M.  B.  Napier.  Under  the  proceedings  in  the  cause,  certain 
estates  were  directed  to  be  sold.  When  the  abstract  of  title  was  delivered  to 
one  of  the  purchasers,  the  question  as  to  the  execution  of  the  power  was 
raised ;  and,  on  a  motion  to  compel  the  purchaser  to  pay  his  purchase  money 
into  court,  it  was  referred  to  the  master  to  inquire  whether  the  will  was  an 
execution  of  the  power,  as  to  part  of  the  estates.  The  master  having  reported 
in  the  affirmative,  the  purchaser  excepted  to  the  report. 

The  question  arose  under  the  following  circumstances  :  By  indentures  of 
lease  and  release,  dated  the  27th  and  28th  of  May,  1790,  being  the  settlement 
on  the  marriage  of  Edward  Berkeley  Napier,  esquire,  with  Sarah  Martin, 
certain  messuages,  lands  and  other  hereditaments,  in  the  parishes  of  Lamyat 
and  East-Pen nard  in  Somersetshire,  were  conveyed  to  the  use  (after  the  mar- 
riage) of  Edward  Berkeley  Napier,  and  his  assigns,  for  his  life,  without  im- 
peachment of  waste,  with  remainder  to  the  use  of  trustees  and  their  heirs  du- 
ring his  life  upon  trust  to  preserve  contingent  remainders,  with  remainder  to 
the  use  of  Sarah  Martin,  and  her  assigns,  for  her  life,  with  remainder  to  the 
use  of  such  child,  or  such  one  or  more  of  the  children  of  Edward  Berkeley 
Napier  and  Sarah  Martin,  and  for  and  during  such  estate  or  estates,  interest  or 
interests,  and  in  such  parts,  shares  or  proportions,  and  manner  and  form,  and 
with  and  under  such  restrictions,  limitations  over,  charge  and  charges  for  the 
benefit  of  the  same  children,  or  some  or  one  of  them,  or  without  any 
restriction,  limitation  ov^,  or  charge,  as  Edward  ^Berkeley  Napier,  at  [*30] 
any  limes  thereafter,  in  or  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and  new  appointment,  to  be  by  him  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more  credible  witnes- , 
ses,  or  in  and  by  his  last  will  and  testament  in  writing,  or  any  codicil  thereto, 
to  be  by  him  signed  and  published  in  the  presence  of  and  attested  by  three  ot 
more  credible  witnesses,  should  nominate,  limit,  direct  or  appoint,  and,. for 
want  of  such  nomination,  limitation,  direction  or  appointment,  to  the  use  of  all 
and  every  the  child  and  children  of  Edward  Berkeley  Napier  and  Sarah  Mar- 
tin, equally  to  be  divided  between  them  (if  more  than  one)  as  tenants  in  com- 
mon in  tail,  with  cross-remainders  between  or  amongst  them  in  tail,  with  re- 
mainder to  the  use  of  the  right  heirs  of  Edward  Berkeley  Napier  for  ever. 

There  was  issue  of  the  marriage  two  children,  Gerard  Marlin  Berkeley  Na- 
pier, and  Letitia  Sarah  Napier. 

Sarah  Napier,  formely  Sai-ah  Martin,  the  wife  of  Edward  Berkeley  Napier, 
died  in  his  life-time,  and  before  the  date  and  execution  of  his  will. 

Edward  Berkeley  Napier  was  also,  at  the  time  of  making  his  will,  seised  of 
eleven  acres  of  land,  or  thereabouts,  situate  in  the  parish  of  Lamyat,  and 
which  had  been  purchased  by  him  since  the  date  and  execution  of  the  settlc-r 

Vol.  I.  3 
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ment,  and  consequently  were  not  included  therein.     He  afterwards  made  hii 

will,  dated  the  8lh  of  June,  1799,  and  duly  executed  by  him,  and  alteeu 
[*31J    ed  in  the  manner  required  by  the  ^settlement  and  by  the  statute  of 

frauds  for  the  devise  of  freehold  estates  of  inheritance,  and,  after  be- 
queathing a  legacy  of  10,0002.  to  his  daughter  Letitia  Sarah  Napier,  to  be  paid  to 
her  on  her  attaining  the  age  of  twenty-one  years,  or  day  of  marriage,  which  should 
first  happen,  he  proceeded  in  the  following  manner  : — **  I  give,  devise,  limit 
and  bequeath  unto  my  son  Gerard  Martin  Berkeley  Napier,  his  heirs,  execu- 
tors, administrators  and  assigns,  all  and  singular  my  manors,  messuages,  landv, 
tenements  and  hereditaments,  situate,  lying  and  b.ing  in  the  several  and  re- 
spective parishes  of  Martock,  Tintenhall,  Ivelchester,  Sock  Dennis,  Lamyat, 
Diteheal,  Bruham,  Burton  and  EastPennard,  or  elsewhere  within  the  said 
county  of  Somerset,  and  every  part  and  parcel  thereof,  to  hold  the  same  pre- 
mises, with  their  rights,  members  and  appurtenances,  unto  and  to  the  use  of 
my  said  son  Gerard  Martin  Berkeley  Napier,  his  heirs,  executors,  administra* 
tors  and  assigns,  according  to  the  nature  of  the  said  estates  respectively  ;  but, 
in  case  my  said  son  shall  happen  to  die  before  he  shall  attain  the  age  of  twenty- 
one  years,  without  leaving  lawful  issue  of  his  body  living,  or  in  ventre  sa 
mere  at  the  lime  of  bin  decease,  which  shall  afterwards  be  born  alive,  then  I 
give,  devise,  limit  and  bequeath  the  same  manors,  messuages,  lands,  tenemental 
hereditaments  and  premises,  and  every  part  and  parcel  tliereof,  unto  and  to  the 
use  of  my  said  daughter  Letitia  Sarah  Napier,  her  heirs,  executors,  adminis- 
trators and  assigns,  according  to  the  nature  of  the  said  estates  respectively ;  but 
in  case  my  said  daughter  shall  happen  to  die  before  she  shall  attain  the  said  age 

of  twenty-one  years,  and  without  leaving  lawful  issue  of  her  body  living 
[•32]  at  the  *iime  of  her  decease,  then  I  give,  devise  and  bequeath  unto  my 

relations,  John  Berkeley  Burland,  esquire,  Henry  Berkeley  Portman, 
esquire,  Edward  Berkeley  Portman,  esquire,  Thomas  Berkeley  Troyte,  es- 
quire, and  the  Reverend  Edward  Berkeley  Troyte,  L.  L.  D.,  sons  of  my 
aunt,  Mrs.  Arundel  Troyte,  and  Charles  Enatchbull,  of  Babington,  in  the  said 
county  of  Somerset,  esquire,  all  and  singular  the  said  manors,  messuages, 
lands,  tenements,  hereditaments  and  premises,  and  every  part  and  parcel  there- 
of, with  their  rights,  royalties,  privileges,  advantages,  emoluments,  hei^edita- 
ments  and  appurtenances,  to  bold  the  same  premises,  with  their  rights,  mem- 
bers and  appurtenances,  unto  the  said  John  Berkeley  Burland,  Henry  Berke- 
ley Portman,  Edward  Berkeley  Portman,  Thomas  Berkeley  Troyte,  Ed- 
ward Berkeley  Troyte,  and  Charles  Knatchbull,  their  heirs,  executois  and  ad- 
ministrators, to,  for  and  upon  the  several  uses,  trusts,  intents  and  purposes, 
and  subject  to  the  provisoes  and  declarations  hereinafter  expressed  and  con- 
tained of  and  concerning  the  same  (that  is  to  say,)  to  the  only  proper  use  and 
and  behoof  of  Letitia  Napier,  my  mother,  and  her  assigns,  for  and  during  the 
term,  of  her  natural  life, "  with  divers  remainders  over. 

In  a  subsequent  part  of  the  will,  the  testator  directed  his  executors  to  take 
care  of  certain  title  deeds  in  bis  dwelling-bouse,  and,  amongst  others  enuoaera- 
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ted,  **  also  Mrs.  Martin's  marriage  setllement,  under  which  she  has  only  an 
interest  for  her  life  in  an  estate  at  Lamyat,  a  copy  of  which  settlement  will  be 
found  among  the  title  deeds  of  my  Lamyat  estate .'' 

*Mr.  Preston  in  support  of  the  exception  : — ^This  will  is  not  an  exc-  [*33] 
cution  of  the  power  as  to  the  settled  lands  in  Lamyat. 

1st.  It  has  no  reference  to  the  power  of  appointment.  The  words  used  in 
it  are  "  I  give,  devise,  limit  and  bequeath,"  and,  of  these,  the  word  "  limit"  is 
tjie  only  one  that  can  be  considered  as  in  any  degree  referable  to  a  power. 

In  order  to  make  a  valid  execution  of  a  power,  there  must  be  a  description  of 
the  properly,  or  a  reference  to  the  power,  or  something  to  show  an  unequivo- 
cal intention  to  execute  the  power.  The  law  has  been  accurately  laid  down 
on  this  subject,  in  the  recent  case  of  Doe  v.  Roake,{a)  where  it  is  said  :  "No 
terms,  however  comprehenyive,  although  sufficient  to  pass  every  species  of 
property,  freehold  and  copyhold,  real  and  personal,  will  execute  a  power,  unless 
they  demonstrate  that  the  testator  had  the  power  in  his  contemplation  and  in- 
tended to  execute  it.*^  In  this  respect,  cases  on  the  execution  of  powers  pro- 
ceed on  exactly  the  same  doctrine  as  cases  of  election.  Where  a  party  is 
put  to  his  election,  it  must  be  clearly  shown  that  there  was  an  intention  to 
affect  the  property. 

As  to  the  reference  to  the  settlement  in  the  latter  part  of  the  will,  it  is  plain 
tb%l  it  was  without  any  feference  to  the  contents  of  the  settlement,  which  is 
merely  mentioned  as  one  among  a  number  of  deeds  in  a  particular  house. 

•2d.  The  limitations  over  are  in  favor  of  persons  who  are  not  objects  [•Sl] 
of  the  power. 

Mr.  Sugden  for  the  plaintiff: — It  was  settled  in  Blunt  v.  Clitkerow,{b)  fol- 
lowing the  two  cases  before  Lord  Hardwicke,  which  are  referred  lo  by  the 
master  of  the  rolls,  that,  in  order  to  raise  a  case  of  election  against  the  heir, 
a  general  devise  of  all  copyholds  included,  not  only  those  surrendered  to  the 
uses  of  the  will,  but  such  as  had  not  been  so  surrendered.  There  are,  ho'v- 
cver,  few  authorities  directly  applicable  to  this  case.  In  Lewis  v.  Lewellyn,{c) 
the  question  was,  whether  a  power  was  exercised,  as  to  copyhold,  by  a  general 
devise  of  all  freehold  and  copyhold  estates  ;  and  the  court  held  that  the  copy- 
hold passed  by  the  will  as  an  execution  of  the  power.  But  the  question,  in 
that  case,  whether  the  freehold  passed,  seems  (what  is  extraordinary)  never  to 
have  been  raised  :  so  that  the  court  gave  no  opinion  upon  it.  The  present 
case  is  a  much  stronger  one,  in  favor  of  the  execution,  than  Doe  v.  RoQke.{d) 
In  that  case  it  was  argued  that  the  same  words  could  not  operate,  at  the  same 
time,  as  words  of  conveyance  and  as  the  execution  of  a  power;  but  the  judges 
held  that  they  might  so  operate,  and  they  relied  upon  the  direction  to  keep 
the  estate  in  repair.  That'  v^as  certainly  not  a  strong  circumstance ;  but  it 
shows  that  the  court  will  lay  hold  of  any  circumstance,  although  slir^ht,  which 
supports  the  execution  of  the  power.    All  that  is  wanted  is  something  to  lead 

(«)  3  Biof .  497.  (6)  10  Yog.  5S9.  (e)  1  Tarn.  104.  (4)  Ub.  Sap. 
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to  the  conclusion,  that  it  was  intended  to  exercise  ihe  power ;  and  here 
[*35]    the  *words  are  sufficiently  extensive  for  a  devise  of  all  interest,  and  aa 
execution  of  all  powers. 

Mr.  Wilbraham  for  the  defendants : — All  that  the  court  requires  is,  to  see 
something  like  an  intention  lo  execute  the  power.  Roach  v.  Haynes  ;{e)  Dil* 
Ion  V.  Dillon.(J) 

Mr,  Preston,  in  reply  : — The  will  here  has  been  manifestly  prepared  with 
skill ;  and  the  words  used  refer  to  disposition.  Dillon  v.  Dillon  was  decided 
on  the  context.  Roach  v.  Haynes  is  quite  a  different  case  from  the  present. 
No  authority  goes  so  far  a^  the  proposition  contended  for  on  the  other  side, 
and  the  balance  of  convenience  is,  clearly*  against  so  extensive  a  construction 
as  to  the  execution  of  powers. 

The  Vice-Chancellor  : — ^This  is  the  case  of  an  exception,  taken  by  the 
purchaser,  to  a  title  of  an  estate  sold  in  this  cause.  The  testator  under  whom 
the  vendors  claim,  devised  to  his  only  son,  and  his  heirs,  executors,  adminis- 
trators and  assigns,  all  and  singular  his  manors,  messuages,  lands,  tenements 
and  hereditaments,  situate,  lying  and  being  in  nine  several  parishes,  which  he 
particularly  names  in  his  will.  In  one  of  these  parishes,  called  Lamyat,  he 
had  lands  in  fee,  and  also  lands  over  which  he  had  a  power  of  appointment; 
^nd  all  the  lands  in  the  parish  of  Lamyat  are  included  in  the  present  sale.  In 
five  of  these  parishes,  he  had  only  lands  in  fee ;  and  in  three  of  these 
[*36]  parishes,  he  had  only  lands  over  which  he  had  a  power  of  appointment. 
His  son,  the  first  devisee,  was  an  object  of  the  power ;  but  there  are 
d)evises  over,  in  certain  events,  to  persons  who  were  strangers  to  the  power. 

It  is  admiitlcd  that  the  lands  in  the  five  parishes  where  he  had  only  lands  in 
fee,  pass  by  this  will.  It  is  admitted  that  the  lands  in  the  three  parishes,  where 
he  had  only  lands  subject  to  his  power,  also  pass  by  this  rvill,  upon  the  princi- 
ple that  the  will,  as  to  the  three  parishes,  would  be  otherwise  wholly  inopera- 
tive. It  is  admitted  that  his  lands  in  fee,  in  the  parish  of  Lamyal,  pass  by  this 
will ;  and  the  only  question  is  whether  the  lands  pass  in  the  parish  of  Lamyat^ 
which  arc  the  subject  of  this  power. 

The  purchaser  insists  that  there  is  no  reference  to  the  power ;  and  that  the 
devise  of  lands  in  Lamyat,  being  satisfied  by  the  lands  in  that  parish  to  which 
the  devisor  was  entitled  in  fee»  the  lands  in  Lamyat  subject  to  the  power  do 
not  pass. 

For  the  vendors  it  is  insisted  that,  in  eflTect,  there  is  a  reference  to  the  power ; 
for  the  admission  that  the  lands  do  pass  in  the  three  parishes,  in  which  the  de- 
visor bad  only  lands  subject  to  the  power,  is  an  express  admission  that  the 
devisor  had  the  power  in  view  at  the  time  of  making  his  will.  And  the  vendors 
further  insist  that  reference  is  made  to  the  power,  by  the  clause  in  the  will 
which  states  that  a  copy  of  Mrs.  Martin's  marriage  settlement,  under  which 

(#)  8  Vet.  584.  (/  )  1  Ball  &  Best.  77. 
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she  has  a  life  interest  in  an  estate  at  Limyat,  will  be  found  among  the  title 
deeds  of  the  devisor's  Lamyat  estate, 

Mrs.  Martin's  marriage  settlement  is  not  the  settlement  under  which 
the  devisor's  power  over  the  Lamyat  ^estate  arises ;  and  I  do  not,  there*^   [^d'^] 
fore,  perceive  bow  reference  is  there  made  to  his  power. 

With  respect  to  the  first  point  made  by  the  vendor,  if  it  were  unprejudiced 
by  decision,  it  would  present  very  great  difficulty.  But  the  very  point  occur- 
red  in  Lewis  v.  LeweUyn.(g)  There  the  testator,  having  freehold  and  copy- 
hold  estates,  which  were  subject  to  his  power,  and  other  freehold  estates  in  fee, 
made  a  general  devise  of  all  bis  real  estates ;  and  it  was  held  that  the  copy- 
hold estates  subject  to  the  power  did  pass  by  the  will ;  but  that  the  freehold 
estates  subject  to  the  power,  did  not  pass.  In  cases  of  this  nature,  I  think  it 
for  the  advantage  of  the  public  to  abide  by  decision,  until  that  decision  is  cor- 
rected by  the  court  of  nllimate  resort. 

The  exception  therefore  must  be  allowed.[l] 


Blain  V,  Agar. 


lS986t  9d  and  7tb  November. — JoiniMock  company, — Fravd-^-Pariiet, 

The  sliareholdc»  in  a  joint-stock  company  are  entitled  to  relief  in  equity,  whore  the  conduct  of  the 
directors  has  been  fraudulent,  or  a  violation  of  the  terms  on  which  the  company  wss  formed. 

If  several  of  the  shareholders  assign  by  deed  their  deposits  to  others,  and  appoint  the  latter  their 
attorneys  for  recovering  their  deposits,  the  assignees  cannot  sue  on  behalf  of  themselves  aud 
their  assignors ;  but  the  latter,  however  nuincrous,  must  be  parties  to  the  suit. 

The  bill  was  filed  by  five  persons,  on  behalf  of  themselves  and  the  other 
parties  to  an  indenture  of  the  SOth  of  January,  1826,  who  were,  either  ori- 
ginally or  by  assignment,  holders  of  1,690  shares  in  a  company  called 
•'•  The  Royal  Siannary,  or  British  Mining  Associalion."  The  defend-  [•SS] 
ants  were  the  directors  of  the  company.  The  bill  stated  that,  in  1825, 
the  defendants,  or  the  majority  of  tliem  had  caused  to  be  printed  and  published 
a  prospectus,  which,  after  mentioning  the  capital  of  the  company  to  be  500,000/. 
in  shares  of  fifty  pounds  each,  the  names  of  the  directors,  trustees,  bankers 
and  other  officers,  stated  that  the  directors  had  then  the  opportunity  of  select- 
ing in  Wales,  Devon  and  Cornwall,  several  mines  which  were  then  being 
worked,  and  others  in  a  state  fit  to  make  returns  as  soon  as  steam-engines,  &c. 

ig)  lTiirii.dcRim.  104. 

[I]  A  general  gift  to  operate  as  an  ezceotlon  of  a  power,  must  either  relbr  to  the  power  or  to  the 
aobject  of  it ;  and  a  roference  to  part  of  the  aoljeet,  or  to  some  of  many  subjects  of  the  power,  will 
not  be  suflleient  to  makes  will  operate  as  an  oiecotion  of  the  power,  where  there  is  no  other  indi. 
cation  of  an  intention  to  execute  it.  Hughes  v.  Turner^  3  Myl.  Sl  K.  666.  It  is  a  good  execution 
if  the  will  plainly  refer  to  and  comprise  the  subject  of  the  power,  although  it  do  not  state  that  it  is 
made  in  exeeotian  of  a  power.  Hunlok$  v  ChU^  1  Ruse.  6l  M.  515.  Monk  v.  HeieiMry,  poet, 
29U.    MapUe  v.  Brown,  9  Sim.  327. 
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could  be  erected)  and  that  they  therefore  calculated  on  obtaining  almost  iaime- 
diate  benefits  for  the  adventurers  in  the  undertaking:  that  in  consequence  of 
this  prospectus  more  than  20,000  shares  were  applied  for  before  May»  1S25: 
that  these  applications  were  acceded  to  to  the  extent  of  6,200  shares  only,  the 
defendants  intending  to  keep  the  remainder  for  themselves,  in  case  they  could 
make  a  profit  by  sale  of  them,  and,  if  not,  to  reject  them  :  that  depovus  of  five 
pounds  per  share  were  paid  upon  the  6,200  shares  to  the  bankers  and  upon  the 
account  of  the  directors,  and  that  receipts  were  given  for  the  same  according- 
ly :  that  some  of  the  original  shareholders  afterwards  transferred  their  shares 
to  other  persons,  by  which  means  the  plaintiffs  and  the  other  parties  on  whose 
behalf  they  sued,  became,  in  November,  1825,  and  were,  at  the  time  the  bill 
was  filed,  the  holders  of  1,690  shares  :  that  since  the  plaintiffs  had  purchased 
their  shares  they  had  discovered  that  some  of  the  persons  who  were  named  as 
directois  in  the  prospectus  had  never  acted  as  such,  but  had  always  been  stran- 
gers to  the  affairs  of  the  company,  and  that  such  of  the  defendants 
[*d9]  as  were  named  as  directors  in  *the  prospectus  had  of  their  own  sole, 
assumed  authority  admitted  the  other  defendants  into  the  directorship  : 
that  the  plaintiffs  were  ignorant  of  the  names  of  all  the  shareholders  except 
those  on  whose  behalf  they  sued  :  that  the  defendants  had  taken  mines  and 
expended  money  in  working  them  when  part  only  of  the  shares  had  been  dis- 
posed of,  and  deposits  of  five  pounds  only  had  been  paid  even  upon  those 
shares:  that  no  deed  for  establishing  or  regulating  the  affairs  of  the  company 
had  been  prepared  :  that  the  defendants  refused  to  take  upon  themselves  the 
3,800  shares  they  had  reserved,  or  to  pay  the  deposits  thereon ;  and  that  they 
had  paid  2,500/.  to  a  person  whom  they  denominated  as  the  projector  of  the 
scheme,  but  whom  the  pjaintiffs  had  never  heard  of  before.  The  bill  charged 
that  under  these  circumstances  the  moneys  which  had  been  paid  by  the  plain- 
tiffs and  the  other  persons  on  whose  behalf  they  sued,  had  been  obtained  by 
fraud  and  misrepresentation,  and  for  a  purpose  which  had  failed,  and  could 
never  be  carried  into  effect.  It  then  set  forth  an  indenture  of  the  30lh  of  Jan- 
uary, 1826,  made  between  the  persons  whose  names  were  mentioned  in  the 
schedule  thereto,  of  the  first  part,  and  the  plaintiffs  of  the  other  part,  whereby 
the  former  assigned  to  the  latter  the  deposits  paid  on  their  shares,  and  appoint- 
ed the  latter  their  attorneys  to  do  any  lawful  acts  to  dissolve  the  association, 
and  to  recover  the  moneys  thereby  assigned  from  the  directors,  bankers  or 
trustees  of  the  company :  and  it  was  declared  that  the  plaintiffs  should  stand 
possessed  of  the  moneys  so  to  be  recovered  in  trust  for  the  parties  thereto  of 
the  first  part.  The  bill  then  alleged  that  the  parties  to  that  indenture  of  the 
first  part  were  very  numerous,  and  amounted  to  so  many  as  to  render  it 
[•40]  exceedingly  inconvenient  •to  place  them  as  parties  on  ibe  record  ;  and 
that  the  doing  so  would  lead  to  so  many  difficulties  as  would  render  it 
impossible  in  effect  to  obtain  a  decree.  It  prayed  that  the  defendants  might 
be  decreed  to  pay  to  the  plaintiffs  the  sums  which  had  been  paid  on  the  shares 
as  before  mentioned,  with  interest. 
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The  defendantB  pui  in  a  general  demurrer  to  the  bill. 

Mr.  Hart  and  Mr.  Theobald  in  support  of  the  demurrer : — This  association 
is,  to  all  intents  and  purposes,  a  partnership,  Beaumont  v.  Meredith.(a)  On 
what  principle  then  can  these  plaintiffs  be  entitled  to  relief  in  a  court  of  equity  ? 
They  allege  that  they  have  advanced  certain  sums  of  money  to  form  the  capi- 
tal of  a  partnership,  which  has  been  abandoned,  and  that  therefore  they  are 
entitled  to  have  their  money  returned.  This  is  nothing  but  the  subject  of  an 
action  for  money  had  and  received.     Nockels  v.  Crosby.{b) 

Next :  this  being  a  partnership,  all  the  partners  ought  to  have  been  made 
parties  to  the  suit.  Besides  most  of  the  shareholders  are  assignees  of  shares, 
and  as  the  shares  arc  mere  choses  in  action,  the  assignors  ought  to  have  been 
made  parties  to  the  suit ;  for  they  might  liave  no  right  to  assign  their  shares. 
And  if  the  assignors  can  divest  themselves  of  all  responsibility  by  assigning 
their  shares,  the  assignees  may  do  so  too,  by  the  same  means. 

•The  bill  charges  the  directors  with  fraud.  Now  allhough  the  ori-  fNl] 
ginal  shareholders  might  be  entitled  to  prefer  this  charge  against  them, 
their  assignees  can  have  no  such  right ;  for  there  is  no  privity  between  them 
and  the  directors  :  and,  therefore  the  assignees  may  have  no  right  to  recover 
the  deposits  from  the  directors  although  the  original  shareholders  might, (c)  es- 
pecially as  it  does  not  appear  that  the  shares  were  transferred  with  the  consent 
of  the  directors. 

The  Attomey-General  and  Mr.  Knight  in  support  of  the  bill : — The  princi- 
ple upon  which  these  plaintiffs  come  to  a  court  of  equity  for  relief,  is  the  same^ 
as  that  which  prevailed  in  Colt  v.  Woollaston,(di 

Upon  the  facts  stated  in  this  bill,  there  can  be  no  doubt  that  the  object  of 
these  directors  was  imposition  from  the  beginning ;  and  that  the  scheme  was  c^ 
bubble.  The  directors  kept  back  3,800  of  the  shares  in  order  that  they  mighjt 
sell  them  for  their  own  profit,  ahhough  the  whole  of  the  shares  might  have  been 
disposed  of.  They  moreover  have  spent  all  the  money  that  was  subscribed, 
and  have  given  a  great  part  of  it  to  a  projector,  though  no  such  person  was  men- 
tioned in  the  prospectus,  and  the  plaintiffs  never  heard  that  there  was  such  a 
person  until  they  learnt  that  tbenooney  had  been  paid  to  him. 

This  is  not  a  case  of  a  partnership.  On  the  contrary,  the  plaintiffs 
expressly  disclaim  the  relation  of  •partners.  They  seek  no  accounts,  [•42] 
nor  is  their  object  either  to  estaUish  or  dissolve  a  partnership.  They 
merely  say  that  the  defendants  have  got  possession  of  their  moneys,  fraudulent- 
ly, and  that  they  are  entitled  to  get  them  back  again  without  making  any  of 
the  other  sufferers  parties  to  the  proceeding.  There  is  no  contract  nor  any 
thing  in  common  between  these  plaintiffs  and  the  other  persons  who  have  been 
deceived.  Each  sues  in  his  own  right,  and  for  his  own  money.  Besides, 
these  plaintiffs  sue  in  two  characters,  viz.,  as  shareholders  themselves,  and  as 

(a)  3  V,  &.  B  180.        (Ji)  3  Barn.  &  Crew.  914.        (c)  Mitf.  129.        (d)  2  P.  VV.  154. 
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trustees  for  the  parties  to  the  deed  of  the  first  patt.     At  all  eTents  they  are  en« 
titled  to  recover  their  own  deposits. 

The  bill  contains  an  eipress  allegation,  that  the  plaintifTift  tire  ignorant  of  the 
names  of  all  the  shareholders,  ejccept  those  who  are  parties  to  the  deed. 

Mr.  Hartf  in  reply : — In  order  to  bring  this  case  within  the  principii  on 
which  Colt  v.  Woollaston  was  decided,  it  ought  to  have  been  alleged  that  thd 
directors,  when  they  allowed  the  prospectus  to  be  published,  knew  that  the 
scheme  could  not  be  carried  into  effect,  or  was  not  intended  to  be.  The  bill 
states  quite  a  different  case,  namely,  that  they  did  not  allow  it  to  be  carried 
into  effect,  but,  contemplating  that  it  would  be  a  profitable  concern,  retained  a 
large  ntunber  of  the  shares  for  themseltes. 

When  a  record  discloses  a  great  variety  of  interests  which  arc  not  brought 
before  the  court,  it  is  not  sufficient  for  the  plaintiff  to  say  that  he  has  not  made 
the  persons  having  those  interests  parties  to  the  suit,  because  he  does 
[•43]    not  know  their  names.     He  ought  to  •call  upon  the  defendants  to  dis- 
close their  names  to  enable  him  to  make  them  parties  to  the  record. 

The  Vice-Chancellor,  after  stating  the  material  contents  of  the  bill,  add* 
cd  : — To  this  bill  all  the  defendants    have  put  in  a  general  demurrer  for 
want  of  equity. 

Upon  this  demurrer  it  is  not  necessary  to  coYisider  whether  the  plaintiffs  are 
entitled  to  the  particular  relief  prayed,  but  whether  they  axe  entitled  to  any  re* 
lief;  and,  being  of  opinion  that  the  conduct  of  the  defendants  has  been  whol- 
ly unjustifiable,  I  overrule  the  demurrer  for  want  of  equity. 

The  defendants  have,  however,  by  their  counsel,  demurred,  ore  ttnvs^  at  the 
bar,  for  want  of  parties,  who  they  insist  are  necessary  in  order  to  enable  the 
court  to  do  complete  justice  in  this  suit.  The  plaintiffs  sue,  on  behalf  of  them- 
selves and  certain  other  persons  who  are  subscribers,  together,  of  1,690  shares, 
and  who  have  executed  a  deed,  stated  in  the  bill,  by  which  they  assign,  to  the 
plaintiffs,  their  respective  interests  in  this  concern,  and  constilnle  the  plaintiffs 
their  attorneys  to  institute  any  action  or  suit,  in  order  to  give  effect  to  their  in* 
terests,  or  to  enter  into  any  compromise  for  their  claims  ;  but  upon  condition 
that,  after  deducting  their  expenses,  the  plaintiffs  are  to  hold,  what  they  shall 
so  recover  or  receive,  in  trust  for  the  said  other  persons,  respectively. 
Amongst  many  objections  for  want  of  parties,  the  defendants  insist  that  these 

other  persons  ought  to  have  been  named  as  parties  to  this  suit. 
[M4]  *The  plaintiffs  do  not  deny  that,  according  to  the  general  principles 
of  a  court  of  equity,  these  other  persons  ought  to  have  been  parties. 
But  they  urge  at  the  bar,  what  is  itideed  stated  in  the  hill,  that  these  persons 
are  very  numerous,  and  that  naming  them  as  parties  on  the  record,  would,  in 
all  probability,  render  it  impossible  for  the  plaintiffs  to  obtain  a  decree  in  the 
cause.  This  allegation  may  be  very  true.  In  certain  special  cases  the  court 
has  adopted  a  practice  which,  by  permitting  one  or  more  persons  to  represent 
in  a  suit  all  who  have  similar  intersts,  has  avoided  the  inconvenience  which 
results  from  numerous  parties.    But  it  has  never  been  stated,  as  a  general 
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principle,  that  this  course  may  be  Uken  iq  all  cases  within  the  mischief;  nor 
has  it  ever  done  in  cases  analogous  to  the  present :  and,  if  I  were  to  yield  to 
the  reasoning  here,  I  fear  I  should  be  doing,  what  I  have  no  authority  to  do» 
not  following  the  practice  of  the  court,  but  making  a  new  practice.[l]  The 
demurrer  ore  tenus,  therefore,  for  want  of  parties,  is  allowed ;  but  it  is,  of 
course,  without  costs. 

In  the  argument  in  this  case,  the  6  Geo.  1.  c.  18,  commonly  called  "the 
bubble  act,"  was  not  adverted  to ;  and  in  the  view  which  I  have  taken  of  the 
case,  it  was  not  necessary  to  notice  it :  but,  in  any  future  proceeding  upon  this 
subject  it  may  be  entitled  to  much  attention.[2] 


*6bbbn  d.  Barrbtt.  1*45] 

1836,  2d  and  7lh  NoTerober.— sJotnf^eoeilr  comjKiny. — Fraud. 

A  bill  in  eqiiitj  liea  to  recoT«r  deposita  paid  by  a  ahaivholder  in  a  jointatock  company,  where  the 
project  ia  a  babble. 

The  plaintiff  was  a  shareholder  in,  and  the  defendants  were  the  directors  of 
a  company  called  :  "  The  Imperial  Distillery  Company."  The  bill  slated  that 
ten  of  the  defendants,  whose  names  were  mentioned,  caused  a  prospectus  dated 
the  2dd  of  March,  1825,  to  be  printed  and  distributed,  which,  after  mentioning 

f  1]  Bat  In  a  liter  Case  Lord  Chancellor  Lyndhnnt  held  that  aome  ahareholders  in  a  Johit  stock 
company  may  ane  on  behalf  of  tbenoaelTca  «ud  the  other  ahareholdera  for  the  porpoee  of  compell- 
isS  diiecton  of  the  company  to  refqnd  money  improperly  withdrawn  by  them  from  the  atock  of 
the  company  and  applied  to  their  own  use.  HicHens  w,  Congreve,  4  Russ.  5^,  Ace.  Walltoorih 
T.  Holt,  4  Myl.  &>  Cr.  619.  Bat  it  has  been  held  that  in  a  sait  for  the  purpose  of  having  the  afiatrs 
of  a  dissolired  joint  stock  company  settled  «nd  wound  up  under  a  decree  of  the  court,  and  praying  for 
accounts  of  the  partnership  transactbne,  and  that  a  sale  of  the  partnership  property  by  the  direc 
tofs  might  be  declared  fraudulent  and  void,  all  the  members  of  the  company  however  numerous, 
moat  be  parties  to  the  suit.  Evana  v.  Stoke$,  1  Keen,  24.  And  see,  Long  v.  Yonge,  2  Sim.  369. 
To  a  suit  by  the  directors  of  a  joint  stock  company  on  behalf  of  themselves  and  all  other. the  share* 
holders,  seeking  to  have  the  benefit  of  an  agreement  entered  into  by  the  agent  ^f  the  company,  it 
is  not  necessary  that  all  the  ahareholders  should  be  made  parties.  Taylor  v.  Salmon,  4  Myl.  &, 
Cr.  134.  Where  there  has  been  a  waste  or  misapplication  of  the  corporate  funds,  by  the  officers 
or  agents  of  the  institution,  a  suit  to  compel  them  to  account  for  the  loss  should  be  In  the  name  of 
the  corporaUun,  unless  it  appears  that  the  directors  of  the  corporation  refuse  to  prosecute  such  suit, 
or  the  present  directors  of  the  company  are  the  parties  who  have  made  themselves  answerable  for 
the  loss :  but  in  that  case  the  corporation  is  nevertheless  a  necessary  party.  Robinwn  v.  Smithy 
3  Paige,  223.    Forbeo  ▼.  Whitloek,  3  Edw.  V.  C.  Rep.  446. 

|2]  S.  CSim.  280.  And  see  the  next  case.  A  bona  fide  sale  of  stock  which  has  a  speculative 
value  in  the  market  will  not  be  rescinded,  although  the  stock  has  been  sold  at  a  very  extravagant 
rate,  merely  on  the  ground  that  some  of  the  officers  of  the  corporation  have  been  guilty  of  a  fraodu- 
lent  deception  by  which  both  the  buyer  and  seller  were  induced  to  suppose  the  actual  value  of 
the  stock  was  much  greater  than  it  roally  was  ;  the  agent  of  a  corporation  is  not  the  agent  of 
the  individual  stockholders,  so  as  to  vitiate  «  sale  of  stocks  on  account  of  bis  frauds  to  which  the 
seller  was  not  privy.    Moffat  y.  WintloWt  7  Paige,  124. 

Vol.  I.  4 
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the  capiul  of  ihe  company  to  be  600,000/.  iti  12,000  shares  of  50/.  each,  tho 
names  of  the  trustees,  directors,  bankers  and  other  officers  of  the  company, 
and  enumerating  the  probable  advantages  to  be  derived,  as  well  to  the  partakers 
in  such  scheme,  as  to  the  public  in  general,  by  means  of  such  schetfte,  pro- 
ceeded to  declare  that  the  affairs  of  the  company  were  under  the  management 
of  a  board  of  directors  ;  that  a  deed  of  settlement  would  be  prepared  forlhwilh, 
which  must  be  executed  within  thirty  days  after  it  should  be  ready  for  that 
purpose  ;  and  that  every  person  who  should  neglect  to  execute  the  same  within 
that  time,  would  forfeit  all  share  and  interest  in  the  company  ;  that  the  deed 
was  to  contain  all  such  clauses  and  conditions  as  the  standing  counsel  and  so* 
licitors  to  the  company  should  deem  necessary  for  carrying  on  the  business  of 
the  company ;  that  application  was  then  intended  to  be  made  to  parliament  for 
an  act  to  enable  the  company  to  sue  and  be  sued  in  the  names  of  its  officers, 
and  which  deed  of  settlement,  when  settled  and  approved  by  the  standing 
counsel  and  solicitors,  and  the  act  of  parliament,  when  passed,  should  be  the 
deed  of  settlement  and  act  of  parliament  for  managing  the  affairs  of  the 
[*46]  company  ;  that  the  shares  would  be  forlhwilh  *allotted  ;  and,  all  com- 
munications were  requested  to  be  made  to  the  directors.  The  bill  fur- 
ther slated  that  the  plaintiff  having  applied  for  some  shares  in  the  proposed 
joint-slock  company,  the  solicilors  or  the  secretary,  by  a  letter,  addressed  to 
the  plaintiff,  in  answer,  dated  the  25th  of  March,  1825,  informed  the  plaintiff 
that  twenty  shares  in  the  proposed  company  had  been  allotted  to  him  in  conse- 
quence of  his  application :  that  this  letter  required  a  deposit  of  5/.  on  each 
share,  to  be  paid  by  the  plaintiff  to  the  bankers  of  the  company  :  that  the  plain- 
tiff having  approved  of  the  scheme  developed  in  the  prospectus,  and  confiding 
in  the  truth  and  accuracy  of  it»  and  in  the  persons  named  as  directors  therein, 
and  believing  that  it  would  be  adhered  to  and  carried  into  effect,  paid  to  the 
bankers  of  the  company,  on  account  of  the  directors,  the  sum  of  100/.  his  de- 
posit upon  the  twenty  shares  so  allotted  to  him  :  that  the  bankers  gave  him  a 
receipt  for  that  sum,  in  which  they  acknowledged  it  was  received  of  the  direct- 
ors :  that  the  plaintiff  had  since  discovered  that  a  small  part  only  of  the  12,000 
shares,  of  which  the  company  was  proposed  to  consist,  was,  in  fact,  disposed 
of:  that  the  deposits  on  several  of  the  shares  which  bad  been  disposed  of  had 
not  been  paid,  yet  the  defendants,  as  directors  of  the  company,  determined  to 
proceed  in  the  scheme,  and  advertised  for  the  purchase  of  premises  for  carry- 
ing on  the  distillery  business  on  an  extensive  scale  :  that  the  ten  defendants 
before  named,  as  such  directors,  and  of  their  own  sole  assumed  authority  (after 
the  plaintiff  had  paid  the  deposits  on  his  share?,)  chose  the  two  other  defen- 
dants to  be  directors,  in  the  place  of  two  persons,  who,  although  named  in  the 
prospectus  as  directors,  declined  to  act,  and  that,  thereupon,  another 
[*47J  prospectus  *wa8  published,  by  the  direction  of  the  defendants,  which 
entirely,  or  in  a  great  measure  differed  from  the  first  prospectus,  upon 
the  faith  of  which  the  plaintiff  had  paid  his  deposits  upon  his  shares;  that  by  a 
circular  letter  which  by  the  order  of  the  defendants  was  sent  to  the  plaintiff  by 
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the  secretary  of  die  company,  bearing  date  the  4ih  of  July,  1625,  the  plaintiff 
was  informed  that  the  directors  had  purchased  very  valuable  and  extensive 
freehold  distillery  premises,  and  plant,  and  was  required  to  pay  the  further  sum 
of  100?.  (being  5/.  each  on  his  shares,)  on  the  19tR  when  the  scrip  (thereby 
meaning  the  receipts  before  mentioned)  could  be  exchanp^ed  for  shares :  that 
the  plaintiff  perceiving  that  some  of  the  persons  named  as  directors  in  the  ori- 
ginal  prospectus,  had  ceased  to  be  named  as  directors  thereof,  that  the  terms 
of  the  original  prospectus  had  not  been  adhered  to,  and  that  no  act  of  parlia- 
ment had  been  attempted  or  was  intended  to  be  obtained  for  the  regulation  of  the 
company,  and  having  learnt  that  a  small  part  only  of  the  12,000  shares  had  been 
allotted  to,  or  taken  jjy  any  person  or  persons,  and  that  the  deposits  ooall  such^ 
of  the  shares  as  had  been  so  allotted  had  not  been  paid,  but  that  nevertheless 
the  directors  had  proceeded  to  make  such  extensive  purchase,  and  to  lay  out 
various  other  large  sums  of  money,  as  if  the  whole  of  the  proposed  capital  of 
600,000/.  had  been  actually  rnised,  refused  to  pay  the  further  sum  of  100/.  so 
required  to  be  paid  by  him :  that  he  was  not  privy  to  any  departure  from  the 
terms  of  the  original  prospectus,  upon  the  faith  of  which  he  paid  his  deposits 
upon  his  shares,  nor  to  any  of  the  measures  taken  by  the  directors  subsequent 
to  the  time  when  he  paid  his  deposits ;  that  the  defendants  were  the 
persons  who  then  called  ^themselves,  and  had,  in  all  matters  subsequent  [*48] 
to  April,  1825,  acted  as  directors  of  the  company,  and  that  all  the  depo- 
sits paid  upon  shares,  were  received  by  Mcssis.  Bosanquet  &  Co.  as  the 
agents,  and  upon  the  account  of  the  defendants,  or  of  the  ten  first-named  de* 
feodants,  and  were  held  by  them  at  the  disposal,  and  for  the  use  of  the  defen* 
dants  :  that,  by  the  means  aforesaid,  the  plaintiffs  deposit  was  received  by  the 
defendants :  that  on  the  first  of  August,  1825,  the  plaintiff  gave  notice  in  writing 
to  the  directors  that  he  was  willing  to  give  up  his  shares  to  them,  on  having 
the  100/.  he  had  paid  returned  to  him. 

The  bill  charged  that  10,000  shares  had  never  been  disposed  of  and  conse* 
quently  had  never  existed,  and  that  not  so  much  as  40,000/.  of  the  capital  had 
in  fact  been  raised  :  that«  notwithstanding,  the  directors,  without  the  consent  or 
approbation  of  the  persons  who  had  paid  deposits  for  shares,  and  without  any 
act  of  parliament  or  deed  of  settlement,  proceeded  to  make  extensive  purchases 
and  to  lay  out  large  sums  of  money,  amounting  together  to  as  much  as  or  more 
than  what  had  been  then  raised  for  capital -of  the  proposed  company,  in  various 
expensive  works  and  undertakings  :  that  the  directors  had  become  directors  for 
their  own  private  emolument ;  and  that  a  great  number  of  shares  had  been  al- 
lotted by  them  to  themselves,  and  that  they  had  sold  and  disposed  of  such 
shares  at  very  considerable  premiums :  that  the  plaintiff  was  ignorant  of  the 
names  of  the  other  persons  who  had  paid  deposits,  but  he  charged  that,  under 
the  circumstances*  the  money  paid  by  him  had  been  obtained  from  him  by 
fraud,  or  by  what  in  the  view  of  a  court  of  equity  amounts  to  fraud,  and 
by  means  of  misrepresentation,  *and  for  a  purpose  which  had  failed  of  [*49] 
effect,  and  could  not  now  ever  be  carried  into  effect  according  to  the  in- 
tent and  meaning  of  the  first-mentioned  prospectus. 
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The  bill  prayed  ll^at  the  defendants  might  be  decreed  to  repay  to  the  plain* 

tiff,  with  interest,  the  lOOZ.  paid  by  him  in  respect  of  the  shares  allotted  to  him. 

Two  of  the  defendants,  one  of  whom  was  an  original  director,  and  the  other 

had  been  appointed  in  the  place  of  an  original  director  who  had  refused  to  act, 

demurred,  generally,  to  the  bill. 

Mr.  Wakefield  and  Mr.  John  Evansy  in  support  of  the  demurrer : — Notwith- 
standing the  bill  alleges  that,  under  the  circumstances  stated  in  it,  the  plaintiff's 
money  was  obtained  from  him  by  fraud,  yet,  when  those  circumstances  are 
looked  at,  they  will  be  found  not  to  amount  to  fraud.  The  purpose  for  which 
the  company  was  formed,  was  the  carrying  on  of  a  fair  and  legitimate  trade. 
The  scheme  was  not  a  bubble ;  nor  does  the  bill  charge  ibat  it  was  so,  or  that 
it  cannot  be  carried  into  effect.  The  only  fault  that  can  be  imputed  to  the 
directors  is,  that  of  having  acted  with  too  great  precipitancy  in  advertising  for 
premises  before  they  obtained  an  act  of  parliament.  But  after  the  plaintiff  has 
permitted  the  directors  to  lay  out  money  on  the  faith  that  his  subscription  would 
be  paid,  he  cannot  call  upon  them  to  repay  his  deposit  with  interest.  Besides 
if  the  plaintiff  has  a  right  to  recover  his  money,  his  only  remedy  is  by  an  action 
for  money  had  and  received.  At  all  events,  the  only  relief  he  is  entitled  to  in 
this  court  is  to  have  the  company  dissolved.    The  bill,  however,  does  not  seek 

that  relief. 
[♦50]        •Two  of  the  original  directors  are  not  made  parlies  to  the  bill,  as  they 
ought  to  have  been  :  for,  although  two  others  were  appointed  in  their 
place  after  the  deposit  had  been  paid,  yet  the  original  directors  were  not  dis* 
charged  from  their  liability. 

Mr.  Knight,  in  support  cf  the  bill : — As  to  the  last  objection,  the  two  direc* 
tors  who  have  retired,  never  acted  ;  and  it  is  charged  that  all  the  money  came 
to  the  hands  of  the  other  directors. 

The  bill  states  a  case  of  departure  from  the  prospectus  amounting  to  gross 
misrepresentation  ;  the  plaintiff  therefore  has  a  right  to  say  that  his  money  has 
been  fraudulently  obtained  from  him,  and  that  it  ought  to  be  returned.  The  defen* 
dants  have  begun  to  carry  the  scheme  into  cjiecution  before  the  deed  of.  settle- 
ment, held  out  in  the  prospectus,  has  been  prepared.  Instead  of  12,000  shares 
10,000  only  have  been  disposed  of,  whereby  the  responsibility  of  the  subscri- 
bers has  been  increased ;  and  on  some  of  these  shares  the  deposits  are  wholly 
unpaid.  By  whom  or  in  what  manner  are  the  affairs  of  the  company  to  be  con^ 
ducted  ?  Nothing  is  said  upon  that  subject  In  this  state  of  circumstances 
the  directors  go  on  spending  the  money,  and  applying  it  to  purposes  different 
from  those  for  which  it  was  entrusted  to  them.  The  plaintiff  has  therefore  a 
right  to  say  that  he  will  trust  the  defendants  no  longer. 

If  in  this  case  the  plaintiff  might  have  recovered  his  deposits  in  an  action  for 
money  had  and  received,  he  is  entitled  to  relief  in  a  court  of  equity. 
[•51]        •The  facts  of  the  case  of  Colt  v.  WooUa$ton(a)  are  of  the  same 
nature  as  those  of  the  present  one. 

(«)  2  P.  W.  154. 
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Mr.  Wakefield^  in  reply  :— A9  expense  has  been  incurred,  the  plaintiff  is  not 
entitled  to  have  his  deposit  returned.  The  scheme  having  been  put  into  action, 
the  only  relief  he  can  have  is  an  account. 

The  Vice-Cbancellor  stated  the  material  allegations  in  the  bill,  and  then 
prooeed  as  follows : — Assuming  the  several  statements  in  this  bill  to  be  true 
(which  the  demurrer  does,  in  form,  admit)  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  back,  from  the  defendants,  the  100/.  which  he  has  paid  ; 
and  that  the  only  question  is,  whether  a  bill  in  equity  will  hold  for  that  pur- 
pose, or  whether  be  must  have  recourse  to  a  court  of  law. 

I  lay  no  stress  upon  the  allegation  that  the  second  prospectus  materirfly 
differs  from  the  first ;  because  such  material  difference  is  partly  mattec  of  law ; 
and  the  plaintiff,  not  having  stated  the  nature  of  that  difference,  has  not  en- 
abled the  court  to  form  any  opinion  upon  the  subject.  Considering  that,  in 
substance,  the  allegations  of  this  bill  amount  to  this,  that  the  prospectus  for  this 
undertaking  was  published,  not  with  any  intention  to  establish  a  company  upon 
the  principles  there  stated,  but  as  a  snare  to  persons  who  might  unwarily  be- 
come subscribers,  and  for  the  purpose  of  enabling  the  directors  to  make  a  profit 
by  the  sale  of  shares  which  they  thought  fit  to  assume  to  themselves, 
*it  does  appear  to  me  that  the  case  is  governed  by  Colt  v.  Woollas-  [*62'| 
/on,  and,  upon  the  authority  of  that  case,  I  overrule  this  demurrer.[l] 
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18S6,  9th  and  13th,  November.— ParfneriAtp.— Carrier. 

A.  B.  &0.  wen  common  cairien  from  L.  to  F. »  wparate  portion  of  the  road  beingr  allotted  to 

each,  and  it  having  being  stipulated  alfo  that  no  partnership  should  exist  between  them.    A. 

for  himself  and  the  other  parties  agrees  with  the  mint  to  carrj  coin  from  L.  to  F.  and  afterwards 

makes  another  agreement  with  the  mint  to  carry  other  coin  to  places  not  on  the  road :  Held  that 

all  the  parties  were  entitled  to  share  in  the  profits  of  this  agreement. 

In  June,  1816,  the  plaintiffs  and  the  defendants  agreed  to  carry  on  the 
business  of  a  common  carrier,  between  London  and  Falmouth,  upon  the  follow- 
ing terms;  that  the  business  should  be  divided  into  181  shares  :  that  the  de- 
fendants Austwick  and  Maddeford  (who  had  before  carried  on  the  same 
business,  in  co-partnership,  in  and  about  London)  should  have  equally  between 
them  fifty-three  of  the  shares,  and  should  carry  on  the  business  between 
London  and  Worting,  in  Hants  :  'that  the  plaintiff  Loscombe  should  have  fifty- 
four  shares  and  a  half,  and  carry  on  the  business  between  Worting  and  Dor- 
chester :  that  the  plaintiffs  Russell  and  Thomas  should  have  thirty-four  shares 
and  a  half,  and  carry  on  the  business  between  Dorchester  and  Exeter :  that  the 
plaintiff  W.  Courtis  should  have  fourteen  of  the  shares,  and  carry  on  the 
business  between  Exeter  and  Plymouth  :  that  the  defendant  Baker  should  have 

[1]  866  preeeeding  caae. 
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thirteen  of  the  shares,  and  carry  on  the  business  between  Exeter  and  Five  Lanes, 
in  Cornwall :  and  that  the  plaintiff  R.  S.  Courtis  should  have  the  rennaining 
twelve  shares,  and  carry  on  the  business  between  Five  Lanes  and  Falmouth : 
but  so  nevertheless  that  no  partnership  should  exist,  or  be  construed  to  exist 
between  the  parties,  in  regard  to  their  said  general  concern  or  undertak- 
[*5d]  ing,  except  as  ^between  the  plaintiffs,  Russell  and  Thomas  only, 
between  the  defendants  Austwick  and  Maddeford  only,  and  between  the 
plaintiff  R.  S.  Courtis  and  Baker  only,  and  that  the  adoption  of  any  general 
style  or  firm,  for  the  purpose  of  conducting  the  separate  concerns  aforesaid,  or 
which  might  give  the  same  the  semblance  of  one  concern,  should  not  extend, 
or  be  construed,  in  any  manner,  to  extend,  or  make,  or  form  a  partnership  be- 
tween the  said  parties,  or  any  of  them  ;  but  each  of  them,  in  his  separate  limit 
or  division,  should  be  considered  as  conducting  an  exclusive  business,  separate 
and  apart  from  the  others  or  other  of  them,  and  should  find  their  or  his  own 
capital  for  carrying  on  the  said  business ;  and  that  no  one  or  more  of  ihem 
should  be  answerable  or  in  anywise  accountable  for  the  other  or  others  of  them, 
or  for  his  or  their  acts,  receipts,  payments,  disbursements,  debts,  engagements, 
neglects,  or  defaults,  the  intent  or  meaning  of  the  said  parties  being  to  secure 
an  uninterrupted  line  of  communication  and  carriage  from,  between,  and  to  the 
several  places  aforesaid,  consisting  of  the  separate  and  independent  limits  and 
divisions  aforesaid,  which  whole  line  of  communication  and  carriage  neither  of 
the  said  parties  was  alone  competent,  of  himself,  or  equal  to  keep  open  and 
maintain,  and  the  said  several  parties  to  be  considered,  for  all  purposes,  both 
as  between  themselves  and  the  public  in  general,  separate  carriers,  within 
their  respective  limits  or  divisions,  and  carrying  on  and  conducting  several  and 
independent  concerns,  and  not  answerable  or  liable  for  the  debts,  engagements, 
bankruptcies  or  failures  of  any  other  or  others  of  them,  in  any  manner  howso^ 
ever :  that  each  of  the  parlies  should  receive  all  such  sums  of  money  as 
[•54]  should  become  payable  for  the  business  in  his  district,  and  *shouId  pay 
certain  expenses  incurred  in  that  district,  and  that  the  balances  of  such 
receipts,  after  deducting  such  expenses,  should  be  accounted  for  by  each  of  the 
parties  to  the  general  fund  of  the  general  concern  and  undertaking,  quarterly ; 
and  that  all  debts  becoming  due  to  the  respective  parties  should  be  considered 
as  received,  and  that  the  said  respective  balances  should  be  divisible  among 
the  respective  parties,  in  the  shares  or  proportions  aforesaid  ;  and  which 
quarterly  balances  or  earnings  of  the  said  respective  pai^lies  or  districts,  after 
deducting  the  expenses  of  such  respective  parlies  or  districts,  and  the  expenses 
of  supplying  horses  and  other  things  necessary  for  working  the  ground  taken 
by  such  respective  parlies,  were  to  constitute  the  profits  of. the  respective 
parties  or  districts. 

The  plaintiffs  and  defendants  continued  to  carry  on  the  business  under  this 
agreement,  from  June,  1816  until  the  end  of  the  same  month  in  1821. 

In  January,  1817,  the  defendant  Austwick,  having  heard  that  the  govern- 
ment were  going  to  issue  a  new  silver  coinage,  which  was  to  be  conveyed  to 
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different  parts  of  the  country,  made  an  application  to  6.  W.  Morrison,  esquire, 
the  deputy  master  of  the  mint,  who  desired  him  to  write  him  a  letter  upon  the 
subject.  Austwick  accordingly  wrote  the  following  letter,  dated  the  11th 
January,  1817 : 

*'  Sir, — Agreeable  to  your  request,  I  now  enclose  you  a  bill  expressing  all 
the  towns  to  which  the  waggons  of  Messrs.  Russell  &  Co.  carry.  It  will  also 
be  proper  to  observe  that  they  have,  for  a  great  number  of  years,  con- 
Teycd  large  quantities  of  specie  to  town  that  have  ^arrived  per  H.M.S.  [*55] 
and  packets  at  Plymouth  and  Falmouth.  For  the  conveyance  of  silver 
from  those  places  previous  to  the  1st  of  July  last,  IO5.  per  cent,  on  the  real 
Talue  was  paid,  and,  since  that  period,  on  account  of  the  low  price  of  horse« 
provender,  8^.  per  cent,  has  been  paid,  and  5^.  per  cent,  for  gold,  Messrs. 
Russell  &  Co.  guaranteeing  the  safe  delivery  of  the  same  to  the  Bank  of 
England.  The  bankers  have  usually  paid  5«.  per  cent,  on  the  value  of  their 
packages,  besides  the  common  carriage,  which  is  proportioned  to  the  distance 
packages  are  conveyed  ;  and  on  the  other  side  have  annexed  the  rates  per  cent« 
to  the  principal  towns.  I  hereby  i)ffer  to  convey  his  majesty's  coin  to  any  of 
the  towns  expressed  in  the  inclosed  bill,  or  either  of  the  towns  above-mentioned. 
A  broad-wheeled  wagon  sets  out  daily  which  can  conveyed  four  and  a  half 
tons  ;  and  I  beg  to  say  that  we  have  a  repository  for  valuables  at  Exeter, 
where  any  quantity  may  be  safely  deposited  previous  to  its  being  forwarded  to 
the  other  inconsiderable  towns  in  Devon  and  Cornwa)!.  For  the  responsibility 
of  the  proprietors  of  the  said  concern  I  beg  to  refer  you  to  the  gentlemen  of 
the  bullion  office,  Bmk  of  England.  Any  further  information  that  may  be 
required  will  be  given,  with  pleasure,  by,  sir,  your  most  obedient  servant,  J. 
Austwick,  London  proprietor." 

Soon  after  the  sending  of  this  letter,  an  agreement  was  made  between  Aust* 
wick  and  the  master  of  the  mint,  for  the  conveyance,  by  the  wagons  belong* 
ing  to  the  different  parties,  from  London  to  the  towns  mentioned  in  the  bill 
which  was  inclosed  in  the  letter,  (and  all  which  towns  were  in  the  line  of  road 
between  London  and  Falmouth,)  of  packages  of  silver  coin,  at  the  rate 
of  55.  per  cent,  upon  the  value  of  the  coin  in  each  ^package,  besides  [*56] 
the  common  charge  for  the  carriage  of  the  packages,  as  if  they  had  been 
of  no  extra  value. 

Shortly  afterwards,  Austwick  agreed  with  the  deputy  master  of  the  mint  to 
convey  packages  of  silver  coin  to  towns  in  Middlesex  and  the  adjoining  coun-* 
ties,  the  roads  to  which  were,  consequently,  wholly  different  from  that  to  the 
towns  before  referred  to ;  and  to  other  places,  the  roads  to  which  were  partly 
the  same  as,  and  then  branched  off  from,  the  road  from  London  to  Falmouth. 
Under  this  agreement  7s,  6d.  per  cent,  was  to  be  paid  on  account  of  the  extra 
risk  in  this  cross-country  conveyance. 

The  account  which  Austwick  gave  of  this  transaction,  in  his  answer,  was 
that,  in  consequence  of  his  attending  at  the  mint  and  learning  that  no  person 
had  offered  to  carry  coin  to  some  parts  of  the  county  of  Middlesex  and  the 
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bordering  counties,  to  which  the  general  concern  of  undertaking  never  were 
carriers,  he  consulted  with  Maddeford,  his  co-partner,  thereoui  and  they  agreed 
to  propose  themselves  to  carry  the  coin  to  those  places  on  their  own  separata 
account :  that,  in  pursuance  of  the  agreement  between  him  and  the  master  of 
the  mint,  various  packages  of  silver  coin  were  delivered  to  him,  at  the  mint,  to 
be  conveyed  to  different  towns,  specified  in  the  letter  of  January,  1817  :  thati 
some  time  after  some  of  such  packages  had  been  so  delivered,  he  discovered, 
by  the  directions  given  to  him,  that  he  was  required  to  send  a  considerable 
quantity  of  them  to  places  not  specified  in  the  letter,  but  to  other  places  branch- 
ing from  them :  that  he  then  considered  that,  in  the  event  of  any  losses 
[•57]  happening  after  the  packages  were  delivered  to  other  ♦carriers,  the 
general  concern  would  not  be  liable  to  make  such  losses  good,  but  that 
they  would  wholly  fall  on  the  provincial  carrier  who  might  be  employed  in  the 
conveyance  of  the  packages  to  the  bye-places :  that  such  provincial  carriers 
were,  in  general,  incapable,  by  reason  of  their  poverty,  from  making  good  any 
heavy  losses  :  that  he,  on  account  of  himself  and  his  partner  Maddeford,  there- 
upon went  to  the  deputy  master  of  the  mint,  and  represented  to  him  the  last* 
mentioned  matters,  and,  at  the  same  time,  made  a  proposal  that  he  would  un- 
dertake the  risk  of  delivering  the  packages  at  the  appointed  places  branching 
from  the  towns  mentioned  in  the  letter,  on  condition  of  his  being  paid  an  ade- 
quate remuneration  for  such  peculiar  risk  in  becoming  general  insurer,  against 
all  the  provincial  carriers  ;  and  that  the  deputy  master  of  the  mint  agreed  to  this 
proposal. 

The  answer  further  stated  that  several  of  the  parties  in  the  general  concern 
paid  various  sums  of  money,  for  the  carriage  of  part  of  the  coin,  to  diflTerent 
carriers,  nor  parties  to  such  general  concern,  which  sums  they  carried  to  his 
and  his  partner  Maddeford's  debit  in  their  private  accounts,  and  were  paid  or 
allowed  the  same,  by  him  and  Maddeford,  out  of  their  own  moneys,  without 
reference  to  the  accounts  of  the  general  concern  :  that  the  accounts  of  the  gen- 
eral concern  were  settled  in  December,  1818  :  that  the  carriage  of,  and  the  in- 
surance of  55.  per  cent,  on  the  coin  carried  to  places  branching  from  the  direct 
road,  were  included  in  those  accounts  ;  but  that  neither  the  extra  insurance  of 
2s.  6d.  per  cent,  on  the  coin  conveyed  by  him  and  Maddeford  and  the  cross- 
country carriers,  nor  the  chargte  for  the  cartage  of  such  coin,  nor  any 
[•58]  insurance  •for  the  coin  carried  to  the  places  which  were  wholly  oflF  the 
line  of  road,  was  included  in  those  accounts ;  and  he  admitted  that  he 
had  received  the  whole  of  what  he  claimed  to  be  due  to  himself  and  Maddeford, 
under  the  second  agreement 

The  plaintiffs,  in  their  bill  (which  was  not  filed  until  1823)  contended  that 
the  second  agreement  was  made  on  account  of  the  general  partnership,  and 
claimed  to  have  the  moneys  received  under  both  agreements  divided  between 
themselves  and  the  defendants  in  proportion  to  the  number  of  their  respective 
shares.  The  defendant  Austwick  claimed  the  whole  benefit  of  the  second 
agreement  for  himself  and  his  partneri  the  defendant  Maddeford. 
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It  appeared,  by  the  evidence,  that  the  sums  due  under  both  the  agreements 
were  paid  by  checks,  which  were  made  payable  to  the  firm  in  general. 

The  plaintiffs  had  examined,  as  witnesses,  the  defendant  Maddeford,  the 
deputy  master,  and  another  officer  of. the  mint;  but  the  whole  of  the  deposit 
tions,  except  that  part  which  proved  the  checks,  was  objected  to,  by  the  defen- 
dants,  as  not  being  evidence,  and  was  not  permitted  to  be  read. 

Mr.  Sugden  and  Mr.  MerioaUj  for  the  plaintiffs : — ^All  the  parties  formed 
one,  entire  partnership. 

The  letter  of  January,  1817,  was  the  basis  of  the  second,  as  well  as  of  the 
first  agreement.  In  it  Austwick  refers  to  the  repository  at  Exeter,  as  belong- 
ing to  the  general  partnership,  although  he  had  nothing  to  do  with  it ; 
and,  when  he  signs  his  name,  he  describes  *himself  as  the  London  pro-  [*59] 
prietor.  [t  cannot  be  contended  that  the  rights  of  the  plaintiffs  are  at 
all  affected  by  the  circumstance  that  some  of  the  places  to  which  the  second 
agreement  related  were  wholly  off  the  road  from  London  to  Falmouth.  That 
agreement  was  a  mere  supplement  to,  or  continuation  of  the  first.  When  Aust- 
wick entered  into  it,  he  did  not  inform  the  officers  of  the  mint  that  the  coin, 
about  which  he  was  then  contracting,  was  not  to  be  conveyed  by  the  same  per- 
sons as  had  conveyed  that  to  which  the  first  agreement  related.  The  officers 
of  the  mint  of  course  believed  that  they  were  agreeing  with  the  entire  partner- 
ship ;  and  it  cannot  be  contended  that,  if  there  had  been  any  loss,  all  the  part- 
ners would  not  have  been  liable.  If  then  they  participated  in  the  risk,  they 
ought  also  to  share  in  the  profits. 

Mr.  Hart  and  Mr.  Barber  for  the  defendants : — This  is  not  a  case  of  a  part* 
nership,  as  between  the  parties  themselves,  though  it  may  be,  as  between  them 
and  the  public.  It  is  merely  a  limited  engagement  of  a  peculiar  species.  Each 
party  was  to  furnish  wagons  and  horses,  and  to  be  answerable  for  losses,  and 
to  receive  the  profits,  on  his  own  portion  of  the  road  only.  The  agreement 
between  the  parties  puts  an  end  to  the  plaintiffs'  claim.  It  expressly  stipu- 
lates that  there  shall  be  no  partnership,  Except  as  between  Russell  and  Thomas, 
Austwick  and  Maddeford,  and  Courtis  and  Baker.  In  1818  a  settlement  of 
accounts  took  place  between  the  parties.  The  plaintiffs  then  knew  that  there 
bad  been  some  extra  carriage ;  because  the  packages  which  were  to  be  carried 
to  towns  which  are  not  upon  the  direct  road,  had  been  left  at  their  ware- 
houses. But,  notwithstanding,  they  made  no  demand  *in  respect  of  such  [*60] 
extra  carriage,  until  five  years  afterwards. 

The  defendants  are,  at  least,  entitled  to  a  reference  to  the  master  to  ascer- 
tain the  terms  of  the  second  agreement. 

Mr.  Sugden^  in  reply : — There  is  nothing  upon  this  record  to  show  that  the 
plaintiffs  knew  any  thing  of  the  second  agreement. 

The  insurance  payable  under  it  did  not  consist  of  two  distinct  sums  of  5s. 
and  2s.  6d,  but  of  an  entire  sum  of  7s.  6J.  The  original  sum  was  no  longer 
payable :  the  increased  sum  was  substituted  for  it.    This  clearly  shows  that 

Vol.  I.  6 


62  CASES  IN  CHANCERY. 

1826.— Russell  V.  Aaslwick. 

the  officers  of  ihe  mint  considered  that  they  were  dealing,  not  ^ith  an  indivi- 
dual, but  with  the  whole  firm. 

The  Vice-chancellor: — In  the  month  of  June,  1816,  the  plaintiffs  and 
defendants,  upon  the  retirement  of  a  Mr^  Russell  from  business,  became  part- 
ners in  the  working  of  a  common  stage- wagon  from  London  to  Falmouth,  and 
from  Falmouth  to  London  ;  each  of  the  partners  being  to  work  the  wagon  for 
a  certain  Htipulated  distance,  and  to  be  paid  a  proportion  of  profits  accordingly. 
On  the  lllh  of  January,  1817,  the  defendant,  Austwick,  on  behalf  of  himself 
and  his  said  co-partners,  by  a  letter  of  that  date,  made  a  proposal  to  the  deputy 
roaster  of  the  mint  to  convey  new  silver  coin  from  London  to  the  several  towns 

upon  the  line  of  road  between  London  and  Falmouth,  at  certain  rates 
[*6l]    of  carriage  which  were  specified  '^in  the  letter,  and  for  an  additional 

payment  of  five  shillings  per  cent,  on  the  value  of  the  packages,  by 
way  of  insurance  for  safe  convevance  ;  and,  in  order  to  satisfy  the  public  offi- 
cer, of  the  responsibility  of  the  partnership  to  enter  into  such  engagement,  the 
tetter  referred  him  for  satisfaction  in  that  respect  to  the  gentlemen  of  the  bul- 
lion office  at  the  Bank  of  England.  This  proposal  being  accepted,  an  agree- 
ment was  made  to  that  effect,  between  the  master  of  the  mint  and  the  defend- 
ant, on  behalf  of  himself  and  his  co-partners,  some  short  time  afterwards,  but 
when,  in  particular,  does  not  distinctly  appear.  The  defendant,  Austwick, 
entered  into  a  further  agreement  with  the  master  of  the  mint,  to  cause  silver 
coin  to  be  conveyed  from  London  to  towns  not  in  the  line  of  the  road  from 
London  to  Falmouth,  nor  specified  in  the  defendant's  letter  of  the  11th  of  Jan- 
uary, 1817.  The  road  to  some  of  these  towns  was  partly  on  the  line  of  road 
from  London  to  Falmouth,  and  then  branched  off;  and  the  road  to  others  of 
these  towns  was,  in  no  part,  on  the  line  of  road  from  London  to  Falmouth. 
The  new  agreement  was  for  the  purpose  of  guaranteeing  the  mint  against  any 
loss  which  might  happen  in  respect  of  the  silver  coin,  when  it  was  not  passing 
on  the  line  of  road  from  London  to  Falmouth,  but  on  provincial  or  cross-roads. 
By  this  new  agreement  the  mint,  in  consideration  of  this  guarantee  from  loss 
on  the  provincial  roads,  were  to  pay  not  5s,  per  cent,  for  insurance,  according 
to  the  first  agreement,  but  7s.  6d,  per  cent,  for  all  silver  coin  sent  from  the 
mint,  without  any  distinction  whether  it  was  delivered  at  the  several  towns 
specified  in  the  first  agreement,  or  whether  it  was  sent,  partially,  or  wholly, 

by  provincial  or  cross-roads.  In  settling  with  the  plaintiffs  in  respect 
[•62]    of  this  transaction  with  the  "mint,  he  has  accounted  with  them  only  for 

their  shares  of  the  profits  made  according  to  the  first  agreement,  alleg- 
ing that  the  second  agreement  was  entered  into  by  him  on  the  account  of  him- 
self and  his  London  partner,  the  defendant  Maddeford  alone  ;  and  that,  having 
reference  only  to  a  guarantee  on  the  provincial  roads  which  were  not  on  the 
line  of  the  common  concern,  that  the  plaintiffs  bad  no  interest  in  the  profits 
made  by  it.  It  is  true  that  the  common  concern  had  no  connection  with  the 
provincial  roads,  which  were  the  occasion  of  the  second  agreement :  and  it  is 
not  upon  that  ground  that  'they  claim  to  participate  in  its  profits.     But  they 
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insist  that  the  secoud  agreement  was  entered  into  by  the  officers  of  the  mint 
as  connected  with,  and  a  continuation  of,  the  first  agreement,  and  in  confidence 
of  the  responsibiliiy  of  the  parties  to  the  first  agreement :  and  the  circumstance 
that,  by  the  second  agreement,  7s.  6d.  per  cent,  is  to  be  paid  for  the  same  coin 
in  respect  of  which  55.  per  cent,  only  was  to  be  paid  by  the  first  agreement, 
although  it  be  true  that  the  addition  is  made  in  respect  of  a  new  risk,  manifests 
the  opinion  of  the  officers  of  the  mint  of  the  connection  between  the  two 
agreements.  The  testimony  of  the  officers  of  the  mint  upon  this  subject,  is 
not  80  pointed  as  it  might  have  been,  if  they  had  been  interrogated  as  to  what 
passed  with  the  defendant  upon  the  second  treaty  ;  but  it  is  sufficiently  plain 
that  the  defendant,  Au.Htwick,  did  not  apprize  them  that  he  was  treating  for 
himself  and  Maddefurd,  in  exclusion  of  the  plaintiffs,  and  he  does  not  e?en 
assert  this  in  his  answer:  and,  upon  the  settled  principles  of  equity,  therefore, 
he  could  not  exclude  them  from  the  same  proportion  of  profits  as  they  were 
entitled  to  under  the  first  agreement. 

^Declare,  therefore,  that  the  second  agreement,  in  the  answer  of  the  [*63] 
defendant  Austwick  mentioned,  is  to  be  considered  as  made  on  account 
of  the  several  parties  interested  in  the  first  agreement,  in  the  proportions  in 
which  they  were  entitled  under  the  first  agreement;  and  let  the  accounts  be 
taken  accordingly ;  and  let  the  defendant  Austwick  pay  the  costs  of  the  suit  to 
the  hearing.[l] 


FsLLowBs  v.  Lord  Gwyotr. 


1896,  lOth  and  11th  JfowevahBt^^-^Speeifie  Ptrformanet.-^MUrept^—nttUUn, 

ir  A.  in  contneting  with  B.  faltelj  represenu  himtelf  to  be  the  ajcent  of  C,  and  thoroby  obtains 

better  terms,  the  court  will,  notwithstanding,  enforce  the  contract,  unlets  A.  knew  that  such 

would  be  the  eflfect  of  the  misrepresentation. 

Th£  defendant,  Lord  Gwydyr,  being  entitled,  as  deputy  great  chamberlain, 
to  the  fittings-up  and  decorations  of  Westminster  Hall,  at  the  king*s  coronation, 
sold  them  to  the  plaintiff,  who  was  his  deputy  or  assistant  in  that  office,  for 
1,000/.  The  defendant,  Page,  had  formerly  been  a  builder,  and  had  beeik  em* 
ployed,  in  that  capacity,  by  Lord  Gwydyr's  father,  who  was  also  deputy  great 
chamberlain,  and  also  in  disposing  of  the  fittings-up  of  the  Hall  at  the  trial  of 
the  late  Lord  Melville.  The  plaintiff  did  not  remove  the  articles  he  had  so 
purchased ;  but  in  the  name,  and  as  the  agent  of  Lord  Gwydyr,  signed  an 
agreement  with  Page,  for  the  sale  of  then?  to  him,  for  1,575/. ;  and  Page  under- 
took to  remove  them,  and  to  make  good  any  damage  that  might  be  done  to  the 
Hall,  on  or  before  the  10th  of  January,  1822.  This  agreement  was  signed  by 
the  parties  at  the  office  of  Lord  Gwydyr's  solicitor,  who  had  previously  perused 
it,  and  who  attested  the  signature. 

[l]  Vide  Livingtton  r.  LyncK  4  Johns.  Ch.  Rep.  673.  MuMxy  v.  Wkitmy,  10  Johnt.  Rep.  936, 
Chat  w.  Birett,  4  Paige,  148. 
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[•64]  *The  bill  staled  ihal  ihe  plaintiff  had  made  the  same  *pulation  with 
Lord  Gwydyr,  as  to  removing  ihe  fittingsup,  &c.  and  reinstating  the 
Hall,  as  was  contained  in  the  agreement  with  Page ;  and  that  he  had  used  Lord 
Gwydyr's  name  for  the  purpose  of  giving,  to  that  nobleman,  Page's  security  for 
the  performance  of  that  stipulation ;  and  that  Lord  Gwydyr  had  refused,  either 
to  bring  an  action  himself  or  to  permit  the  plaintiff  to  use  his  name  in  bringing 
an  action  against  Page  for  a  breach  of  the  agreement.  The  bill  prayed  that 
Page  might  be  compelled  to  pay  the  plaintiff  the  money  remaining  due  to  him 
under  the  agreement,  with  interest. 

Page  in  his  answer  said,  that  when  he  enteredMnto  the  agreement,  he  was 
led  to  believe,  by  the  plaintiff's  representations,  that  Lord  Gwydyr  was  the 
owner  of  the  articles ;  that  he  signed  the  agreement  on  the  faith  that  he  was 
dealing  with  Lord  Gwydyr ;  that  he  believed  from  what  he  had  heard  of  his 
lordship,  and  known  of  his  father,  that  if  the  articles  were  not  worth  1,575/ 
his  lordship  would  not  permit  him  to  bear  the  loss  ;  and  that  he  would  not  have 
signed  the  agreement  if  be  had  known  that  Lord  Gwydyr  was  not  entitled  to 
the  articles ;  aud  that  he  had  sold  the  articles  at  a  considerable  loss.  Lord 
Gwydyr  in  his  answer  said  that  his  name  had  been  used  by  the  plaintiff,  in 
entering  into  and  signing  the  agreement,  without  his  consent  or  approbation. 

Mr.  Home  and  Mr.  Keene^  for  the  plaintiffs. 

Mr.  Heald^  Mr.  Pepys  and  Mr.  Worry  for  the  defendant.  Page.  The  plain- 
tiff must  have  had  some  improper  object  in  ut^ing  Lord  Gwydyr's  name. 
[*65]  He  had  no  authority  to  *do  so  from  Lord  Gwydyr.  Can  he  then  be 
constituted  Lord  Gwydyr's  agent  against  his  will,  and  come  into  this 
court  to  enforce  a  contract  between  Lord  Gwydyr  and  Page,  which  the  former 
disclaims  ?  Page  was  induced  to  believe  that  the  plaintiff  was  acting  as  Lord 
Gwydyr's  agent,  not  only  by  the  representations  made  to  him  by  the  plaintiff 
but  from  knowing  the  connection  that  existed  between  them,  and  from  the 
agreement  being  perused  by,  and  signed  at  the  office  of.  Lord  Gwydyr's  solicitor. 

The  plaintiff  has  by  misrepresentation  obtained  more  beneficial  terms  than 
he  could  otherwise  have  done,  and,  therefore,  this  court  will  not  interpose  on 
his  behalf.     Phillips  v.  Duke  of  Bucks.(a)     Harding  v.  Coa7.(6) 

Mr.  Bligh^  for  Lord  Gwydyr,  asked  that  the  bill  might  be  dismissed  as 
against  him. 

The  Vice-Chancellor  : — If  the  plaintiff  had  been  aware  that  the  defen- 
dant, Page,  would  not  have  treated  with  any  other  person  than  Lord  Gwydyr, 
and,  for  that  reason,  had  concealed  his  own  interest  in  the  transaction,  the 
cases  cited  would  have  applied,  and  would  have  come  to  be  considered.  But 
there  is  no  reason  to  suppose  that  the  plaintiff  had  any  knowledge  that  such 
was  the  feeling  of  the  defendant.  The  plaintiff  was  naturally  led  to  apply  to 
the  defendant  Page,  because,  having  been  employed  in  the  sale  of  such  fit- 
tings-up  on  a  former  occasion,  he  had  a  decree  of  experience  upon  the  subject 

(a)  1  Vem.  287.  3d  edit.  (6)  In  note  to  last  ctw 
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which  inighl4ncline  him  to  the  purchase.    The  plaintiflf  states  that  he 
used  the  name  of  Lord  Gwydyr  *in  the  written  contract,  in  order  that   f*66j 
Lord  Gwydyr  might  hare  the  benefit  of  Mr.  Page's  engagement  to 
clear  the  hall  by  a  stipulated  day.    This  is  not  a  very  satisfactory  reason. 
But  if  the  plaintiff,  by  the  use  of  Lord  Gwydyr's  name,  really  desired  to  con* 
ceal  the  speculative  bargain  which  he  had  made  with  Lord  Gwydyr,  it  would 
afford  no  principle  upon  which  the  defendant  could  escape  from  the  contract 
without  special  circumstances  ;  and  none  are  proved  here.     This  concealment 
could  work  no  injustice  to  the  defendant  Page.     The  plaintiff  therefore  is  en* 
titled  to  a  decree  for  the  money  due  to  him  upon  the  contract.[l] 


Graves  v,  DdtPHiif. 


1B36,  13ih  Norember. — i|jift«tly. — Bankrupt. — Asrignee, 

An  annaity  given  to  A.  for  hh  penonil  sapport,  not  to  be  liable  to  hit  debts,  ind  to  be  paid  from 

time  to  time  into  hie  proper  hands  and  not  to  any  oiher  person,  and  his  receipt  only  to  be  a 

aoffieient  discbarge,  passes  on  A.*s  bankraptcy  to  his  assignees. 

The  tesutor,  Benjamin  Graves,  gave  his  real  and  personal  estates  to  trus- 
tees upon  trust  (amongst  other  things)  to  pay  an  annuity  of  500/.  to  his  son 
John  Graves,  for  the  term  of  his  natural  life,  and  then  proceeded  thus  : — "  And 
my  will  further  is,  and  I  do  direct  and  declare  that  the  said  annuity,  or  yearly 
sum  of  500/.,  by  me  given  to  my  son  John  Graves  for  bis  life  as  aforesaid, 
is  by  me  intended  for  his  personal  maintenance  and  support  during  the  whole 
term  of  his  natural  life  and  shall  not,  nor  shall  any  part  thereof,  on  any  ac« 
count  or  pretence  whatsoever,  be  subject  or  liable  to  the  debts,  engagements, 
charges  or  incumbrances  of  him,  my  said  son  ;  but  that  the  same  shall  be,  for 
the  purpose  aforesaid,  from  time  to  time,  as  and  when  the  same  shall 
^from  lime  lo  time  become  due  and  payable,  be  paid  over  into  the  proper  [*67] 
hands  of  him,  my  said  son,  only,  and  not  to  any  other  person  or  persons 
whomsoever  ;  and  I  do  further  direct  that  the  receipt  or  receipts  of  him  my 
said  son  only  for  such  annuity  shall  be  a  good  and  sufficient  discharge,  and 
several  good  and  sufficient  discharges  to  my  said  trustees  for  the  same."  John 
Graves  having  become  a  bankrupt,  his  assignees,  sold  the  annuity  to  the  de- 
fendant Freshfield :  and  the  question  in  the  cause  was  whether  the  annuity 
passed  to  the  assignees  by  the  assignment  of  the  commissioners. 

Mr.  Hart  and  Mr.  Wakfjield  for  John  Graves  contended  that  the  annuity 
had  not  passed  to  the  assignees.  They  relied  on  the  direction  in  the  will  that 
the  annuity  should  be  from  time  to  time  paid  into  the  proper  hands  of  John 
Graves,  and  that  his  receipts  should  be  a  sufficient  discharge  for  the  same. 

The  VicE-CHANCELLoa : — The  testator  might,  if  he  had  thought  fit,  have 
made  the  annuity  determinable  by  the  bankruptcy  of  his  son  :  but  the  policy 

Cl]  Vide  8e9tt  ▼.  Hamon,  ante  13      Harri$  ▼.  KembU,  post  111. 
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of  ihe  law  does  not  permit  property  to  be  so  limited  that  it  shall  continue  in 
the  enjoyment  of  the  bankrupt,  notwithstanding  his  bankruptcy.  Declare  that 
the  defendant  Freshfield  is  well  entitled  to  the  annuity  in  que8tion.(a) 


[*68]  ^MfiNDIZABEL  v.  MaCHAD0.(*) 

1836.  14th  NovemhtT.^PUa. 

A  plea  that  the  plaintiff  has  no  interest  in  the  aubject  of  the  aait,  is  a  good  plea  to  a  bill,  for  disco, 
very  and  a  commission. 

By  the  treaty  between  France  and  the  Allied  Powers,  in  1814,  and  by  subsequent  conventions, 
certain  funds  were  placed  at  the  disposal  of  the  king  of  Spain,  to  answer  the  claims  of  Spanish 
subjects  upon  the  French  governmont,  and  those  claims  were  to  be  adjusted  ^y  commissioners, 
and  the  funds  in  the  meantime,  were  by  orders  of  the  king  of  Spain  deposited  with  the  defen- 
dant. 

In  1823,  the  cortes  of  Spain  voted  that  these  funds  should  be  applied  towards  the  exigencies  of  the 
state ;  and  under  that  vote,  the  minister  of  Spain  borrowed  a  large  sum  from  the  plaintiff  upon 
the  credit  of  those  funds,  and  the  plaintiff  took  bills  for  the  amount  upon  the  defendant,  who  re. 
fusing  to  pay  thorn,  the  plaintiff  arrested  him,  and  filed  this  bill  for  discovery  and  a  commission 
to  examine  witnesses  in  aid  of  his  action :  to  this  hill  the  defendant  pleaded  the  treaties  and 
eonventions  under  which  the  funds  came  to  his  hand  for  the  benefit  of  the  Spanish  creditors  on 
the  French  government,  and  the  pica  was  allowed. 

This  was  a  bill  for  discovery,  and  for  a  commission  to  examine  witnesses 
Abroad,  in  aid  of  an  action  at  law,  commenced  by  the  plaintiff  against  the  de* 
fenAant,  to  recover  a  very  large  sum  of  money,  out  of  which  the  plaintiff  alleged 
that  he  was  entitled  to  be  reimbursed  the  sums  which,  under  the  orders  of  the 
executive  government  of  Spain,  he  had  advanced  to  that  government. 

To  this  bill  the  defendant  put  in  a  plea  and  answer.  The  substance  of 
the  plea  was  that  the  title  to  call  upon  the  defendant  for  the  money  in  question, 
was  not  in  the  plaintiff,  btit  in  other  parties. 

All  the  important  parts  of  the  bill  and  plea  are  fully  stated  in  the  judgment. 
It  was  agreed  on  the  part  of  the  plaintiff  to  waive  any  objection  that  might 
be  made  to  the  defence,  on  the  ground  of  the  plea  being  overruled  by  the 

answer. 
[♦69]        *Mr.  Heald  and  Mr.  Russell  for  the  plea,  insisted  that,  if  the  fACts 
put  in  issue  by  the  plea,  were  true,  (and  in  the  present  stage  of  the 
cause  they  must  be  taken  to  be  so,)  the  discovery  sought  by  the  bill  must  be 
utterly  useless.     Williams  v.  Everett ^{b)  Yates  v.  Beli(c) 

Mr.  Sugden,  and  Mr.  O.  Anderdon  for  the  bill : — It  is  clear,  from  the  facts 
Btated  in  the  bill,  that  an  action  would  lie  against  the  defendant  for  money  had 
and  received.     But,  if  the  plea  is  to  prevail,  there  must  be  an  end  to  any  such 

(o)  See  Brandon  ▼.  Robinmn,  1  Rose,  197 ;  S.  C.  18  Ves.  429  ;  and  1  Swan,  481,  n.  [Grttn  v. 
SpUer,  1  Ross.  9l  M.  395 :  Piercy  y,  Roberts,  I  Myl.  &,  K.  4;  Leor  v.  Leggttt,  3  Sim.  479 ;  af. 
tiruiod.  1  Russ.  &  M.  690.  The  same  rule  was  adopted  and  applied  in  faror  of  a  judgment  crcdilur 
in  Hallett  ▼.  Thompson,  5  Paige,  583.] 

{fi)  14  East,  582.  (c)  3  Bam.  Sl  Aid.  613. 
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action  ;  for  it  would  be  impossible  for  the  plaintiff,  without  the  discovery  which 
is  sgtight  by  the  bill,  to  give  the  evidence  necessary  to  support  the  action. 
This  is  a  negative  plea  to  a  bill  for  discovery.  It  is  adnnitted  that  there  may 
be  a  negative  plea  to  a  bill  for  relief:  but  it  is  questionable  whether  such  a  de- 
fence is  available  against  a  bill  for  discovery.  There  is  besides,  in  this  plea,  a 
studied  ambiguity  as  to  that  part  which  lelates  to  the  particular  fund  in  the 
hands  of  the  defendant.  But,  if  the  case  made  by  the  plea  is  true,  it  weuld 
afford  matter  for  a  valid  defence  at  law.  It  has,  however,  been  decided,  in 
Hindman  v.  Taylor^{c)  that  a  plea  of  matter  which  is  a  good  defence  to  the 
action  at  law  in  aid  of  which  the  bill  is  filed,  is  not  a  bar  to  the  discovery. 

Mr.  Heald  in  reply : — There  is  no  such  rule,  as  to  bills  for  discovery,  as 
that  which  is  contended  for.     In  Baillie  v.  Sibbald,{d)  the  statute  of  limitations 
was  pleaded  to  a  bill  for  discovery  in  aid  of  an  action.     It  might  there 
have  *been  said  that  the  matter  pleaded  to  the  bill,  was  a  good  defence    [*70] 
to  the  action  at  law  :  but  it  was  not  so  held  by  the  court,  although  the 
plea  was  overruled  upon  a  different  ground. (e) 

The  Vicb-Chancellor  : — ^The  substance  of  this  bill  is,  that,  in  the  month 
of  April,  1822,  the  French  government  placed  at  the  order  and  disposition  of  the 
Spanish  government,  a  sum  of  eighteen  millions  and  a  half  of  francs,  of  the 
money  of  France,  in  rentes  or  inscriptions  in  the  treasury  of  France,  and  that 
twelve  millions  of  such  rentes  were  shortly  afterwards,  by  order  of  the  execu- 
tive government  of  Spain,  paid  or  transferred  into  the  name  of  Mr.  Noguera, 
who  was  at  that  time  the  charge  d'affaires  of  Spain  at  Paiis ;  and  that,  in  the 
month  of  August,  1822,  Mr.  Noguera,  being  removed  from  his  official  situation, 
by  the  order  of  the  executive  government  of  Spain,  transferred  such  rentes  to> 
the  defendant  Machado,  who  was  confidentially  employed,  by  such  executive 
government  of  Spain,  and  had  received  its  instructions  to  hold  the  rentes  so 
transferred  to  him,  at  the  order  and  disposition  of  such  executive  government  i 
that  the  defendant  afterwards,  in  pursuance  of  instructions  from  tlie  executive 
government  of  Spain,  sold  out  and  transmitted  to  this  country  the  whole  of  the 
said  funds,  or  the  greater  part  thereof  to  the  amount  of  800,000/. ;  that  the  as- 
sembly of  the  cortes,  convened  according  to  the  constitution  of  Spain,  by  a 
solemn  and  legitimate  act,  authorized  the  executive  government  to  apply  and 
dispose  of  the  said  funds  to  the  exigencies  of  the  executive  government ; 
and  that,  thereupon,  the  ^executive  government  applied  to  the  plaintiff  [*71] 
Mendizabel,  who  was  a  merchant  and  one  of  the  contractors-general  for 
supplying  the  army  of  Spain,  to  make  advances,  for  the  use  of  the  government, 
upon  the  faith  and  credit  of  the  funds  so  in  the  hands  of  the  defendant ;  and 
that  he,  the  plaintiff,  accordingly  made  such  advances  to  the  amount  of  11 1 ,565/. 
\2s:7d,<f  and  received,  in  payment  of  the  same,  certain  orders  or  bills  of  ex- 
change, drawn  by  the  treasurer-general  of  Spain,  upon  the  defendant.  The 
bill  insists  that  the  defendant  was  bound  to  pay  such  bills  to  the  plaintiff;  and 

(«)  S  Bn.  C.  C.  7,  S.  C.  3  Dick.  651.       (i)  15  Vet.  185.        («)  Sm  BemoMs  oa  PImi,  376. 
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that,  having  refused  to  accept  or  pay  the  same,  he,  the  plaintiff,  had  com* 
menced  an  action  against  him  in  this  country,  and  had  caused  him  to  be  arres- 
ted and  held  to  bail,  for  a  sum  of  80,000/.  And  the  bill  prays  a  discovery, 
from  the  defendant,  of  the  several  facts  stated,  and  a  commission  for  the  exami- 
nation of  witnesses  in  foreign  countries,  in  order  to  enable  the  plaintiff  to  sup- 
port his  action.  The  bill  contains  many  charges  of  admissions  and  conduct  on 
the  part  of  the  defendant  amounting  to  acknowledgment  of  the  plaintiff's  title. 

To  this  bill  the  defendant  has  put  in  a  plea  and  answer.  He  professes  to 
answer  all  those  charges  in  the  bill,  which  seek  to  raise  a  case  against  him 
upon  the  ground  of  personal  conduct  and  admissions ;  and,  as  to  all  other  the 
statements  and  charges  in  the  bill,  he  puts  in  a  plea,  for  the  purpose  of  protect* 
ing  himself  from  any  discovery,  and  in  order  to  deprive  the  plaintiff  of  the 
benefit  of  the  commission  for  the  examination  of  witnesses. 

By  his  plea  he  states  the  several  treaties  which  in  the  year  1814  were 
[*72]  entered  into  between  France,  on  *the  one  part,  and  the  several  allied 
powers,  on  the  other,  of  which  Spain  was  one,  and,  especially,  refers  to 
the  articles  of  the  said  treaties,  whereby  the  French  government  engage  to 
cause  to  be  liquidated  and  paid  all  sums  due,  in  countries  beyond  its  tef  ritories, 
in  virtue  of  contracts  or  other  formal  engagements,  entered  into  between  indi- 
viduals or  private  establishments  and  thfe  French  authorities,  both  for  supplies 
and  legal  obligations ;  and  also  to  the  articles  of  the  said  treaties  whereby  the 
several  contracting  powers  engage  to  appoint  commissioners,  who  were  to  regu- 
late and  effectuate  the  execution  of  the  former  articles,  and  to  employ  them- 
selves in  the  liquidation  of  the  claims  thereby  provided  for. 

The  plea  further  states  several  treaties  and  conventions,  which  were  after* 
wards  made  for  the  purpose  of  given  effect  to  the  articles  referred  to  :  and  ii 
appears  to  me  not  be  necessary  particularly  to  notice  them,  until  we  arrive  at 
the  secret  treaty  or  convention  between  France  and  Spain,  on  the  28th  Marcb» 
1818,  which  professes  to  have  been  entered  into  for  the  purpose  of  definitvely 
settling  the  execution  of  the  articles  referred  to  as  far  as  they  regard  Spain. 
By  the  first  article  of  this  treaty,  the  sum  total,  to  be  paid  by  France  to  the 
subjects  of  Spain,  is  fixed  at  one  million  eight  hundred  and  fifty  thousand  francs 
of  rentes  in  inscription^  in  the  great  book  of  France,  representing  a  capital  of 
thirty-seven  millions  of  francs. 

By  the  second  article,  in  case  the  part  which  may  be  allotted  to  Spain  in  the 
division  to  be  made  of  the  total  sum  which  France  will  bind  herself  to 
[*73]    pay  to  the  subjects  of  foreign  powers,  should  be  below  this  'stipulated 
sum,  the  French  government  engages  to  make  up  the  deficiency. 

By  the  third  article  this  sum  of  one  million  eight  hundred  and  fifty  thousand 
francs  of  rentes  is  to  be  divided  into  two  equal  parts,  one  of  which  is  to  be 
paid  into  the  hands  of  such  person  or  persons  as  may  be  appointed  by  the 
Spanish  government,  upon  the  same  terms,  and  at  the  same  periods  as  those 
determined  with  regard  to  other  powers ;  and  the  other  part  is  to  remain  depo- 
sited in  the  hands  of  commissioners,  appointed  for  that  purpose  in  equal  nan- 


CASES  IN  CHANCERY.  75 

1626. — Mendiubel  v.  Maebado. 

■-■■*■  "  —  ■■  ■ 

bers  OD  both  sides,  and  who  shall  receive  the  interest  accumulating  in  a  com* 
pound  ratio,  in  favor  of  Spanish  subjects,  creditors  of  France,  until  such  time 
when  the  mixed  commission,  to  be  entrusted  with  the  investigation  and  liqui* 
dation  of  the  claims  of  Spanish  subjects  against  France,  shall  have  provided 
the  needful  means,  and  the  king  of  Spain  shall  have  provided  the  needful  means 
for  the  payment  of  the  said  claims. 

By  a  subsequent  treaty,  between  France  and  all  the  Allies,  dated  April  25tb, 
1818,  the  sum  total  which  France  binds  herself  to  pay  to  the  subjects  of  all 
the  foreign  powers,  is  fixed  at  a  rente  of  1 2  millions,  and  40,000  francs,  or  a 
capiul  of  240  millions  and  800,000  francs ;  and  the  part  allotted  to  Spain  is 
fixed  at  a  rente  of  850,000  francs,  representing  a  capital  of  17  millions  of 
francs. 

This  part,  therefore,  so  allotted,  is  less,  by  more  than  one  half,  than  the  sum 
which,  by  the  secret  treaty  of  the  preceding  month,  France  had  bound 
herself  to  pay  •to  Spain  ;  and,  by  that  treaty,  France  had  obliged  her-    f  •74] 
self  to  make  up  the  difference. 

The  plea  further  states  that,  on  the  dOth  of  April,  1822,  a  further  treaty 
was  entered  into  betwcea  France  and  Spain,  whereby  the  French  government 
engages  to  cause  payment  to  be  made,  into  the  hands  of  such  person  or  per* 
sons  as  may,  for  that  purpose,  be  authorized  by  the  king  of  Spain,  of  the  over* 
plus  of  the  rentes,  which  the  French  government  kept  as  a  deposit,  including 
the  whole  amount  of  the  compound  interest.  The  plea  then  avers  that  the 
overplus  of  the  rentes  mentioned  in  the  last  treaty,  was  that  moiety  of  the  sum 
agreed  to  be  paid  by  France  to  Spanish  subjects,  which,  according  to  the  third 
article  of  the  treaty  of  March,  1618,  was  to  remain  deposited  until  the  claims 
of  Spanish  subjects  were  liquidated  by  the  mixed  commission  there  refer* 
red  to. 

The  effect,  therefore,  of  this  last  treaty  seems  to  have  been  to  place  this 
deposit,  not  in  the  hands  of  a  mixed  commission,  but  in  the  hands  of  Spanish 
commissioners  only. 

The  plea  then  states  that  the  French  government  afterwards  transferred  this 
overplus  to  Mr.  Noguera,  who  was  duly  appointed  by  the  king  of  Spain  to 
receive  the  same  for  the  purposes  in  the  said  treaties  and  conventions  men- . 
tioned ;  and  that  Mr.  Noguera  afterwards  transferred  part,  but  not  the  whole, 
of  such  funds  into  the  hands. of  the  defendant,  who  was  appointed  by  the  king 
of  Spain  to  receive  them  for  the  same  purpose  of  being  applied  accord- 
ing to  the  treaties  and  conventions.     The  *plea  then  states  that,  at  the    [*75] 
dates  of  these  treaties  and  conventions,  there  were  and  still  are  debts 
due  to  individuals  and  to  private  establishments  within  the  meaning  of  the  said 
treaties  and  conventions,  to  an  amount  greater  than  the  said  overplus  of  rentes 
in  the  hands  of  the  defendant  and  the  remainder  of  the  funds  provided  for  that 
purpose  by  the  said  treaties  and  conventions,  will  be  able  to  discharge.    And 
the  plea  further  sutes  that  a  royal  decree  was  duly  made  by  the  king  of  Spaia 
on  the  20tb  of  March,  1824,  appointing  the  commissions  for  the  liquidation 

Vol,  I.  « 


77  CASES  IN  CHANCERY. 

1836.— Mehdizmbcl  r.  Machado. 

of  the  said  claims,  which  it  states  to  have  been  interrupted  by  the  unfortunate 
occurrence  of  March,  1820 ;  and  the  plea  avers  that  both  the  said  commissions 
are  now  in  a  state  of  activity. 

The  plea  further  avers  that  the  plaintiff  had  not,  nor  has  any  claim  to  any 
portion  of  the  funds  provided  under  any  of  the  said  treaties  and  conventions  ; 
and  that  the  moneys  in  the  hand  of  the  defendant,  which  are  claimed  by  the 
bill,  ate  portion  of  the  overplus  of  rentes  in  the  said  treaty  of  the  30th  of  April, 
1822,  mentioned,  or  of  the  proceeds  and  produce  thereof.  And  the  defendant 
insists  upon  the  said  several  matters  in  bar  to  the  discovery  and  commissions 
prayed  by  the  bill. 

The  question  to  be  first  considered,  therefore,  is,  whether,  taking  the  several 
matters  staled  in  this  plea  to  be  true,  the  plaintiff,  upon  the  case  made  by  Uie 
bill,  has  any  interest  in  the  funds  in  the  hands  of  the  defendant. 
The  bill  represents  that  these  funds,  by  virtue  of  conventional  arrangements 

between  the  governments  of  France  and  Spain,  were  placed  at  the  order 
[*76]    and  disposition  *of  the  executive  government  of  Spain,  and,  by  the 

direction  of  that  government,  came  into  the  hands  of  the  defendant,  to 
be  held  by  him  at  the  order  and  disposition  of  the  said  executive  government 
of  Spain,  as  he  should,  from  time  to  time,  be  instructed;  and  that,  afterwards, 
in  the  year  1823,  the  assembly  of  the  cortes,  then  legally  convened,  authorized 
the  executive  government  to  apply  these  funds  to  the  general  exigencies  of  the 
state,  and  that,  thereupon,  the  then  minister  of  finance  in  Spain,  requested  the 
plaintiff  to  make  certain  advances,  which  were  immediately  required  for  the 
exigencies  of  the  state,  upon  the  credit  of  these  funds  ;  and  that  the  plaintiff 
did,  accordingly,  make  such  advances  to  the  amount  of  111,566/.  I2s,  Id.  and 
received  bills  of  exchange  to  that  amount,  which  were  drawn  upon  the  defen- 
dant, by  the  treasurer-general  of  the  Spanish  nation :  and  the  plaintiff  seeks 
the  aid  of  this  court,  to  assist  him  in  recovering,  from  the  defendant,  the  amount 
of  those  bills. 

Now,  if  the  plea  of  the  defendant  be  true,  and  for  the  present  purpose  it  must 
be  taken  to  be  so,  these  funds  were  not,  by  the  treaty  between  France  and 
Spain,  placed  at  the  order  and  disposition  of  the  executive  government  of  Spain, 
nor  did  they,  by  the  direction  of  that  government,  come  into  the  bands  of  the 
defendant^  to  be  applied  by  him,  from  time  to  time,  as  he  should  be  instructed 
by  that  government.  But,  by  the  treaties  between  France  and  Spain,  these 
funds  were  raised  and  paid  by  France,  for  the  special  purpose  of  being  applied 
in  satisfaction  of  the  subjects  of  Spain  who  were  creditors  of  France,  and  were 

no  otherwise  placed  at  the  order  and  disposition  of  the  king  of  Spain, 
[*77]   than  to  enable  him  to  provide  for  *the  payment  of  such  claims,  when 

the  amount  of  them  should  be  respectively  liquidated  by  the  commis- 
sioners for  that  purpose  to  be  appointed.  If  the  king  of  Spain,  himself,  had 
attempted,  therefore,  to  divert  these  funds  from  the  purpose  for  which  they 
were  advanced  by  France,  and  to  apply  them  to  the  general  exigencies  of  his 
government,  it  would  have  been  a  direct  violation  of  his  engagements  with 
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France  :  and»  being  contrary  to  the  first  principles  of  equity,  his  purpose  would 
not  have  been  aided  by  this  court. 

The  cortes  cannot,  at  the  utmost,  pretend  to  more  than  to  stand  in  the  place 
of  the  king  of  Spain,  and,  as  this  court  would  not  have  assisted  the  plaintiff  in 
recovering  these  funds  from  the  defendant,  if  the  plaintiff  had  claimed  them, 
under  the  order  of  the  king,  in  repayment  of  advances  made  by  him  for  the 
exigencies  of  the  state,  it  necessarily  follows  that  he  cannot  receive  the  assis* 
tance  of  this  court,  claiming  them  in  ^epayment  of  such  advances,  not  under 
the  order  of  the  king,  but  under  the  order  of  the  cortes. 

The  plaintiff,  however,  contends  that,  if  he  were  to  admit  that  his  case  is 
such  that  lie  can  have  no  title  to  be  relieved  in  equity,  yet  he  is  still  entitled  to 
the  discovery  and  commission,  which  is  all  he  seeks  by  this  bill,  in  aid  of  his 
action  at  law ;  and  that  the  defendant  cannot,  by  plea,  protect  himself  from  the 
discovery.  This  is  surely  a  singular  proposition.  For  the  consequence  would 
be  that  any  person,  first  suing  out  a  writ  at  law  against  another,  might,  by  a 
bill  in  equity  for  a  discovery,  ccmipel  such  other  person  to  disclose,  upon  oath, 
all  the  particulars  of  any  transaction,  however  secret  and  important, 
with  which  the  plaintiff  had  no  •manner  of  concern,  merely  by  intro-  [•TS] 
dacing  into  his  bill  the  false  allegation  that  he  had  an  interest  in  the 
transaction,  since,  according  to  the  doctrine  of  the  plaintiff,  it  would  not  be 
permitted  to  the  defendant  to  protect  himself  from  such  discovery,  by  proving 
to  the  court  the  falsehood  of  the  allegation  that  the  plaintiff  had  any  interest  in 
the  transaction. 

But  the  law  of  the  court,  as  well  as  the  reason  of  the  thing,  is  directly  the 
other  way  :  and  a  defendant  is  entitled  to  protect  himself  from  a  discovery,  by 
a  plea  that  the  plaintiff  has  no  interest  in  the  subject  of  his  suit :  and  such  is 
the  nature  of  his  plea.  This  is  stated  by  Lord  Redesdale(/)  to  be  the  doc- 
trine of  the  court  ;  and  the  case  cited  by  the  plaintiff  in  support  of  his 
proposition,  when  it  is  carefully  considered,  will  be  found  consistent  with  this 
doctrine. 

I  have  already  stated  the  plea  of  the  defendant  is  accompanied  by  an  an- 
wer.  The  plaintiff,  very  properly,  waives  all  objection  of  form  to  the  answer ; 
and  T  have  not,  therefore,  entered  into  the  consideration  of  it.  The  plea  must 
be«llowed.[l] 

(/)  Traat,  plea.  928. 

[1]  S.  C.  9  Sim.  Sl  Sta.  483  ;  but  in  an  eaiiier  stage  of  the  eaoee.  In  Rob*rt$9m  w,  iAtkbtk,  4 
SifD.  161.  it  is  nid  that  the  dociiiion  in  M^ndizabel  w,  Machado^  htd  been  reverted  by  Lord  Lynd- 
bunt,  bat  wan  not  reported.  Et  vide  Van  KUek  y.  TAe  Dutch  Church,  20  Wend.  4.S7.  Re$§ 
r.ParUK  1  M*Cord  (Sooth  Carolina,)  Ch.  Rep.  59.  Story*tEq.  Plead.  626,630.  Leigh  r. 
LngK  poet  349.    Jenny  r.  Bat,  poet  373. 
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1826,  16th  and  17th  Noreraber.— WO/.— il«wff. 

Testator  gkire  hiB  real  and  personal  estate,  to  persons  whom  he  afterwards  appointed  his  execators, 
in  trtist  in  the  first  place  to  sell  an  adrowson,  and  apply  the  proceeds  in  discbarire  of  his  debts 
and  legacies,  and  if  they  should  be  insuflScient,  then  to  raise  the  deficiency  by  sale  or  mortgage 
of  his  real  estates,  and  directed  his  executors  to  retain  their  expenses,  but  did  not  expressly  de* 
clare  any  trust  of  his  personal  estate.  Held  that  the  personal  estate  was  primarily  applicable  to 
the  payment  of  the  testator's  debts. 

The  Reverend  J.  S.  Fermor  made  his  will,  as  follows  : — "  I  give  and  be- 
queath all  my  real  and  personal  estate,  whatsoever  and  wheresoever,  unto  my 
friends,  Michael  Bray  and  Edward  Rudge,  esquires,  their  heirs,  esecutors,  ad- 
ministrators and  assigns,  upon  the  following  trusts  (that  is  to  say,)  upon  trust, 
in  the  first  place,  to  sell  and  dispose  of,  as  soon  as  conveniently  may  be  after 
my  decease,  my  living  of  Crayford,  in  the  county  of  Kent,  and  the  money  to 
arise  by  sale  thereof  to  go  in  discharge  of  my  debts  and  legacies,  and  the  costs 
and  charges  of  the  trusts  hereby  created,  and  to  apply  the  same  accordingly ; 
and,  if  such  money  arising  by  such  sale  as  aforesaid,  be  not  sufficient  to  dis- 
charge the  said  debts  and  legacies  as  aforesaid,  upon  further  trust  to  cause 
timber  to  be  felled,  on  one  or  all  of  my  said  real  estates,  to  the  amount  in  value  of 
500/.,  the  same  to  be  applied  in  discharge  of  my  said  debts  and  legacies  ;  and, 
if  the  money  arising  by  sale  of  such  timber,  should  not  be  fully  sufficient  to 
discharge  the  same,  then  upon  further  trust  by  mortgage  or  sale,  to  raise  such 
deficiency,  on  all  or  any  of  my  said  real  estates,  for  the  purpose  of  paying  off 
my  said  debts  and  legacies,  and  the  costs  and  charges  of  the  trusts  hereby 
created,  and  to  apply  the  same  accordingly  :  and  upon  this  further  trust,  by 
the  ways  and  means  aforesaid,  or  any  of  them,  to  raise  and  pay  the  following 
legacies,  which  I  give  to  the  persons,  and  in  manner  following,  (that  is  to  say,) 

to  my  dear  mother  300/.  to  my  dear  wife,  all  such  sum  and  sums  of 
[*80]    money  as  *shall  appear  to  be  due  to  me,  at  the  time  of  my  decease, 

in  the  books  kept  by  the  governor  and  company  of  the  Bank  of  England, 
and  the  interest  and  dividends  thereof;  and  also  I  give  and  bequeath  to  my 
dear  wife  all  such  money  as  shall  appear  due  and  owing  to  me,  from  Messrs* 
Childs  &  Co.  bankers  in  London  :  I  give  to  my  uncle,  Major  James  Boordcn, 
the  sum  of  2,000/. ;  to  my  godson,  Thomas  Weston,  of  Bird's  Isle,  in  the  county 
of  Kent,  the  sum  of  200/. :  to  —  Taylor,  daughter  of  Jeffery  Taylor,  of 
Seven  Oaks,  aforesaid,  apothecary,  the  sum  of  50/. ;  and  to  Mary  Petl,  a  very 
faithful  servant^  who  has  lived  in  my  family  thirty*six  years,  the  sum  of  20/. 
payable  on  the  day  of  my  death ;  and  also  a  clear  annuity  of  20/.  for  her  life, 
to  be  paid  half  yearly,  by  equal  portions,  the  first  half  yearly  payment  thereof 
to  be  made  al  the  end  of  six  months  next  after  my  decease ;  and  to  each  of  my 
servants,  who  shall  be  living  with  me  at  the  time  of  my  death,  two  years' 
wages,  over  and  above  what  shall  be  due  to  them,  respectively,  at  the  time  of 
my  decease:  aiKl,  upon  this  further  trust,  that  the  said  trustees,  their  heirs, 
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executors,  adminisiralors  and  assigns,  do  and  shall  stand  seised  and  possessed 
of  my  said  real  esutes,  or  so  much  thereof  as  shall  respecli?ely  remain  after 
answering  the  purposes  aforesaid,  in  trust,  as  to  the  rents  and  profits  thereof, 
for  my  said  mother  and  wife,  during  their  joint  lives,  in  equal  portions  ;  and, 
after  the  decease  of  my  said  mother,  and  in  case  my  said  wife  shall  survive 
her,  then  in  trust  for  my  said  wife  during  her  life ;  but,  if  my  said  wife  shall 
die  in  the  life-time  of  my  said  mother,  then,  after  the  decease  of  my  said  wife, 
in  trust  for  my  said  mother,  during  her  life ;  and,  from  and  after  the  de- 
cease of  my  said  mother,  then  in  trust  for  John  Austin,  of  *Broadford  [*81] 
or  Seven  Oaks  aforesaid,  during  his  natural  life ;  and  from  and  after  the 
decease  of  the  said  John  Austin,  then  in  trust  foi^  my  sister-in-law,  the  right 
honorable  Henrietta  Benton,  spinster,  during  her  life ;  and,  from  and  after  her 
decease,  in  trust  for  all  and  every  the  child  and  children  of  her  body,  to  be 
begotten,  who  shall  live  to  attain  the  age  of  twenty-one  years,  in  equal  portions, 
if  more  than  one,  and,  if  but  one,  then  to  such  one  child,  and  their,  his  or  her 
respective  heirs,  executors,  administrators  and  assigns ;  and,  in  case  my  said 
wife  shall  marry  after  my  decease,  and  there  shall  be  any  child  or  children  of 
her  body  begotten,  living  at  the  time  of  her  decease,  then  it  is  my  will  that 
my  said  trustees  shall  stand  seised  and  possessed  of  my  said  real  estates,  or 
so  much  thereof  respectively  as  shall  remain  after  answering  the  purposes 
aforesaid,  from  and  after  the  decease  of  the  survivor  of  my  said  mother  and 
wife,  subject  to  and  charged  with  the  payment  of  the  sum  of  3,000/.,  which, 
in  tliat  event,  I  give  to  my  said  sister-in-law  Henrietta  Benton  (if  she  shall  be 
then  living)  in  trust  for  all  and  every  the  child  and  children  of  the  body  of  my 
said  wife  to  be  begotten,  who  shall  survive  her,  and  shall  live  to  attain  the  age 
of  twenty-one  years,  in  equal  proportions,  if  more  than  onc^  and,  if  but  one, 
then  to  such  one  child,  and  for  their,  bis  or  her  heirs,  eiecutors,  administrators 
and  assigns  respectively.*'  The  testator  then  directed  that  the  receipts  of  his 
trustees  should  be  suflScient  discharges  for  the  money  to  arise  by  mortgage  or 
aaie  of  his  estates,  and  then  proceeded  as  follows :  *'  And  I  do  hereby  nominate 
and  appoint  the  said  Michael  Bray  and  Edward  Rudge  executors  of  this  my 
will ;  and  I  order  and  direct  that  my  said  trustees  and  executors,  and 
their  heirs,  executors,  administrators  and  assigns,  *shall  deduct  and  [*82] 
H^in  their  respective  costs,  charges  and  expenses,  and  for  their  trouble 
in  the  execution  of  the  trusts  hereby  in  them  reposed,  or  in  relation  thereto." 

Mr.  Home^  Mr.  Roupell^  and  Mr.  Wray,  for  the  plaintiff: — The  testator 
did  not  mean  to  exonerate  his  personal  estate ;  for,  in  the  first  place,  the  real 
and  personal  estates  are  given  to  the  executors  upon  certain  trusts.  Nothing 
is  given  to  them  beneficially.  Next,  the  testator  has  made  no  particular  dis- 
position of  his  personal  estate.  Duke  of  Ancaster  v.  Mayer.{a)  Gray  v. 
Minnethorpe.{b) 

Mr.  Healdy  and  Mr.  Pole^  for  the  executors : — The  question  is,  whether  the 

(a)  1  Bro.  C.  C.  454.  (6)  3  Vm.  108. 
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testator  intended  his  real  estate  to  be  prinaarily  liable  to  the  paynaent  of  his 
debts  and  legacies,  not  whether  he  meant  to  exonerate  his  personal  estate? 

It  would  be  difficult  to  contend  that  the  testator  meant  to  exonerate  his  per- 
sonal estate,  for  the  mere  purpose  of  dying  intestate  as  to  it.  But  here  he  did 
make  a  disposition  of  his  personal  estate,  under  which  the  executors  are  en* 
titled  to  it  beneficially.  The  testator  declares  trus^  of  his  real  estate,  but  not 
of  his  personal  estate.  He  merely  makes  specific  bequests  of  certain  parts  of  it. 
The  direction  that  the  executors  shall  retain  their  costs  and  expenses  can  have 
no  effect  on  the  construction  of  the  will ;  for  the  law  would  allow  them 
[*83]  to  do  so  without  such  a  direction.  The  ^case  of  Dawson  v.  Clark{c) 
is  precisely  in  point.  That  case  came  before  Lord  Eldon,  C.  upon 
appeal,  and  the  decision  was  affirmed.(d)  In  Southouse  v.  Bate^  the  attention 
of  Sir  W.  Grant,  M.  R.  was  again  called  to  it,  and  his  honor  then  said  that  he 
thought  that  the  executors,  as  such,  would  have  been  entitled  even  if  they  had 
not  taken  by  the  direct  bequest.(e)  Bootle  v.  Blundell.{f)  Coningham  v. 
Mellish.{g)  Paice  v.  The  Archbishop  of  Canterbury, {h)  Rogers  v.  iio- 
gers,{i) 

The  testator  orders  his  living  at  Crayford  to  be  sold,  in  the  first  place.  This 
is  a  direction  to  sell  it  at  all  events ;  and  the  words  "  in  the  first  place"  are 
quite  as  strong  as  the  word  "  fully,"  which  was  relied  on  in  Stephenson  v. 
Heathcot€,{k)  In  speaking  of  the  money  to  arise  by  the  sale  of  the  timber 
be  uses  the  idenlical  word  **  fully.'*  He  does  not  say,  that  if  the  money  to 
arise  from  the  sale  of  the  living  and  the  timber,  together  with  his  personal 
estate,  shall  not  be  sufficient  to  discharge  his  debts ;  but  if  the  money  to  arise 
by  those  means  alone  shall  not  be  sufficient  for  that  purpose,  then  his  real  es* 
tate  shall  be  sold.  It  is  clear,  therefore,  that  he  did  not  intend  his  personal 
estate  to  be  applied  in  payment  of  his  debts  and  legacies  until  the  money  to 
arise  by  sale  of  his  real  estate  should  be  exhausted. 

Mr.  Hart  and  Sir  George  Hampson  for  the  executor  of  the  testator^s  mother, 
who  had  been  in  possession  of  a  moiety  of  the  estates,  did  not  argue  the  ques- 
tion as  the  plaintiffs  waived  the  taking  of  the  account  of  the  rents  and  profits 

received  by  her. 
[*84]  *Mr.  Pechell  for  the  defendant,  Henrietta  Burton,  the  administratrix 
of  the  testator's  widow : — The  provision  in  the  will  for  the  payment^ 
the  executors'  costs,  shows  that  they  were  not  meant  to  take  the  personal  estate 
beneficially.  The  sale  of  the  living  is  directed  to  be  absolutely  made.  There 
is  no  allusion  to  any  prior  fund.  The  testator  does  not  speak  of  the  payment 
of  his  debts  as  having  begun,  but  as  if  he  was  providing  an  original  fund  for 
that  purpose  Burton  v.  Knowlton.(l)  When  he  speaks  of  the  proceeds  of 
the  sale  of  the  timber,  he  speaks  conditionally ;  not  as  if  the  payment  of  his 

(e)  15  Vet.  409.  (<i)  18  Vea.  947.  (e)  9  V.  &  B.  399. 

if)  1  Mer.  193.  {g)  Free.  Cba.  35.  (A)  14  Vm.  364. 

(I)  3  P.  W.  193.  ik)  1  Mcr.  224.  (1)  3  Vet.  107. 
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debu  was  completed.  When  he  again  mentions  his  trustees,  he  adds  their 
executors,  administratprs  and  assigns.  These  words  are  applicable  to  personal 
estate,  and  are  inconsistent  with  the  notion  that  he  had  nothing  but  real  estate 
to  dispose  of.    Hancox  v.  Abbey\nC) 

The  Vice-Chancellor  : — The  bill  in  this  case  is  filed  for  the  execution  of 
the  trusts  of  the  will  of  the  Rev.  J.  Shirley  Fermor :  and  the  single  question 
in  the  case  is,  whether  the  personal  estate  of  this  testator,  not  specifically  be* 
queathed,  is  exempt  from  the  payment  of  his  debts  and  pecuniary  legacies  ? 

It  has  long  been  the  settled  rule  of  courts  of  equity,  that  the  direction  of  the 
testator  to  sell  or  mortgage  his  real  estate  for  the  payment  of  his  debts  and 
legacies,  is  not  alone  evidence  of  the  intention  of  the  testator  that  the  personal 
estate  should  be  exempt  from  those  charges,  and  amounts  only  to  a  de- 
claration that  *the  real  estate  shall  be  so  applied  to  the  extent  in  which  [*85] 
the  personal  estate,  which,  by  law,  is  the  primary  fund,[l]  shall  be  in- 
sufficient for  those  purposes.  In  order  to  exempt  the  personal  estate,  there  must 
be  found  in  a  will,  either  express  declarations  to  that  effect,  or  provisions  from 
which  such  intention  of  exemption  is  to  be  inferred.[2]  In  this,  as  in  all  other 
cases  of  inference  or  implication,  except  necessary  or  logical  implication,  there 
may  be  a  difference  of  opinion  between  judges  who  are  called  to  consider  the 
case.  The  duty  of  each  judge,  after  full  consideration,  is  to  declare  bis  own 
opinion.  This  testator  begins  his  will  by  giving  all  his  real  and  personal 
estate  to  his  friends  Michael  Bray  and  Edward  Rudge,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  following  trusts  (that  is  to  say)  upon  trust, 
in  the  first  place,  as  soon  as  conveniently  may  be  after  his  decease,  to  sell  and 
dispose  of  bis  living  at  Crayford,  and  all  the  money  to  arise  by  sale  thereof 
to  go  in  discharge  of  his  debts  and  legacies,  and  the  costs  and  charges  of  the 
trusts  thereby  created  ;  and,  if  such  money  be  not  sufficient  to  discharge  the 
said  debts  and  legacies,  then  be  authorizes  his  trustees  to  fell  timber  on  his 
other  real  estate,  to  the  value  of  500/.  for  those  purposes,  and,  if  such  sum  of 
500/.  be  not  sufficient  to  pay  his  debts  and  legacies  and  the  costs  and  charges 
of  the  trusts,  then  to  raise  the  deficiency  by  sale  or  mortgage  of  any  of  his 
real  estates.     He  then  proceeds  to  give  certain  legacies,  and  afterwards  to  dis- 

Be  of  the  residue  of  his  real  estate,  and  appoints  his  trustees,  M.  Bray  and 
Rudge,  to  be  his  executors,  with  a  direction  that  his  said  trustees  and  exe- 

(m)  11  Yes.  179. 

(1]  Vide  Roger*  v.  Roger*,  1  Paige,  188.  McKay  ▼.  Green,  3  Johns.  Ch.  Rep.  56.  Livingeton 
T.  Newkirk,  id.  313.  Stuart  v.  Ea^rof  Carton,  1  DeeauB.  500.  513.  Dardap  v.  Duntap,  4  Desaue. 
305.  Haleyhurton  v.  Kerehaw,  3  Desaue.  105.  Wiee  v.  Smith,  4  Gill  it.  Johns.  295.  McDowell 
V.  Lawleee,  6  Mon.  (Kent.)  Rep.  141.  MeCampbell  v.  MeCamphell,  5  Lilt.  (Kent.)  Rep  95.  Hall 
T.  iiatt,  9  McCord,  (So.  Car.)  Ch.  Rep.  303.  MUUr  r.  Harwell,  3  Murphy,  (No.  C«r.)  194.  PktU 
Upo  ▼.  Parker,  Tarolyn,  136. 

[3]  When  then  is  a  specified  lien  on  the  land  devised,  as  in  case  of  a  mortgagee ;  or  where  the 
land  is  devised  upon  the  condition  of  paying  the  debts;  or  where  the  debts  are  directed  to  be  paid 
oot  of  the  estate  devised ;  in  these  esses  the  real  estate  will  be  first  resorted  to,  to  discharge  the 
debts.    Rogere  r.  Ragere,  1  Paige.  188. 
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cutors  should  deduct  and  retain  their  respective  costs,  charges  and  expensea^ 

and  for  their  trouble  in  the  execution  of  the  trusts  thereby  in  them 
[*86]    ^reposed,   and    in    relation    thereto,    without    naming    out  of   what 

fund. 
It  is  argued,  for  the  trustees  and  executors,  that  the  first  gift  of  the  personal 
estate  to  them,  though  expressly  declared  to  be  upon  trust,  is  neveitlieless  a 
gift  to  them,  for  their  personal  benefit,  because  the  gift  to  them  is  not,  as  exe- 
cutors, but  as  trustees,  and  is  to  be  construed  as  if  it  were  given  to  trustees  who 
were  not  executors  ;  and  that  then,  according  to  the  case  of  Dawson  v.  Clark^ 
the  personal  estate  would  vest  in  them,  subject  only  to  the  trusts  which  the  tes- 
tator should  declare  in  his  will ;  and  that,  having  declared  no  trusts  in  his  will 
as  to  the  personal  estate,  the  whole  personal  estate  belonged  beneficially  to  the 
trustees,  though  executors  aUo.  If  it  were  admitted  that  this  case  was  within 
the  authority  of  Dawson  v.  Clark,  and  that  the  personal  estate  were  beneficially 
given  to  the  trustees,  though  executors,  the  question  would  still  remain  whether 
it  was  more  than  a  gift  of  the  residue  of  the  personal  estate,  and  whether,  in 
their  hands,  the  personal  estate  was  not  primarily  applicable  to  the  payment  of 
debts  and  legacies  ?  But,  upon  a  careful  perusal  of  the  case  of  Dawson  v. 
Clark,  the  residuary  personal  estate  was  held  to  vest  beneficially  in  trustees, 
who  were  afterwards  named  executors  in  the  will,  because  the  words  of  the 
gift  were  to  them  upon  trust,  in  the  first  place,  to  pay  and  charged  and  charge- 
able with  all  his  just  debts  and  funeral  expenses,  and  that  the  trust  was  not 
general,  but  was  qualified  by  the  words  "  charged  and  chargeable,"  so  as  to 
extend  to  the  amount  of  the  charges  only  ;  and  that  no  trust  was  applied  to  the 

surplus  after  satisfaction  of  the  charge  ;  and  it  was  clearly  Lord  Eldon's 
[•87]    opinion  that,  if  the  gift  *had  been  to  the  executors,  eo  nomine,  by  the 

same  words,  they  would  equally  have  been  entitled  to  the  surplus.  In 
the  present  case  there  is  no  such  qualification  of  the  trust  ;^  but  the  whole  real 
and  personal  estate  is  expressed  to  be  given,  generally,  upon  the  trusts  which 
follow.  The  case  of  Dawson  v.  Clark  is  not.  therefore,  applicable  here.  The 
direction  in  this  will  that  the  trustees  and  executors  should  deduct  and  retain 
for  their  respective  costs,  charges  and  expenses,  and  for  their  trouble  in  the 
execution  of  the  trusts,  affords  a  conclusive  inference  that  it  was  not  the  inten- 
tion of  the  testator  that  they  should  take  any  beneficial  interest :  and,  upon  ms 
whole,  I  am  of  that,  in  this  will,  there  is  no  beneficial  gift  of  the  personal  es* 
tate. 

If  there  be  no  gift  of  the  personal  estate  except  the  gift  to  the  trustees  upon 
the  trusts  which  follow  in  the  will,  then  there  is  nothing  in  the  will  which  can  be 
treated  as  evidence  of  the  intention  of  the  testator  that  the  personal  estate  should 
be  exempt  from  the  payment  of  debts  and  legacies,  other  than  that  the  testator 
has  not  added,  to  the  charge  of  the  real  estate  for  that  purpose,  that  it  should 
only  be  in  aid  of  his  personal  estate,  and  that  the  testator  begins  the  declaration 
of  trust  by  directing  the  trustees,  in  the  first  place,  as  soon  as  conveniently 
might  be  after  his  decease,  to  sell  his  living  at  Crayford»  and  to  apply  the  ppo« 
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duce  in  discharge  of  his  debts  aod  legacies.  With  respect  to  the  first  point,  it 
18  to  be  observed  that  the  rule  of  the  law  directs  the  priaiary  application  of  the 
personal  estate,  and  such  declaration  of  the  testator  to  that  effect  is  not  neces- 
sary. And,  with  respect  to  the  second  pointf  if  it  be  supposed  that  this  testa- 
tor considered  his  personal  estate  not  specifically  bequeathed  as  of 
^inconsiderable  amount,  and  that,  at  all  events,  the  produce  of  his  living  [*SS] 
would  be  required  for  the  payment  of  his  debts  and  legacies,  it  would 
sufficiently  account  for  the  form  of  this  expression ;  and  although,  on  account 
of  the  uncertainty  of  the  amount  of  the  personal  estate  of  a  testator  at  the  time 
of  his  death,  it  is  not  safe  to  aid  the  construction  of  a  will  by  evidence  of  the 
amount  at  the  time  of  making  his  will,  yet  such  an  assumption  may  fairly  be 
made  in  reasoning  in  aid  of  the  intention,  as  it  is  to  be  collected  from  all  Uie 
parts  of  the  will.  My  conclusion  is,  that  the  real  and  personal  estate,  being 
both  given,  generally,  to  the  trustees  upon  the  trusts  declared  in  the  will,  and 
there  being  no  trust  declared  in  the  will  to  which  the  personal  estate  can  be  ap- 
plicable, except  the  payment  of  debts  and  legacies,  and  the  testator  not  having 
prescribed,  as  between  the  real  and  personal  estate,  the  order  of  payment,  the 
rule  of  law  must  govern  the  application,  and  the  personal  estate  must  be  pri- 
marily applied.  Let  it  be  declared,  therefore,  that  this  testator's  personal  es- 
tate, not  specifically  bequeathed,  was  first  applicable  to  the  payment  of  his 
funeral  expenses,  debts  and  legacies.[l] 

[1]  Vide  Welhy  t.  RoekUffe^  1  Rom.  Sl  M.  571 ;  Driver  7.  Feerand,  id.  681';  Clutterhueh  y.  Glut* 
Urbmek,  1  Myl/dc  K.  15.  As  to  penonal  estate  it  ie  nowiettled,  that  though  oxpreas  worde  are  not 
neceaaarj  to  exonerate  it,  yet  there  moat  appear  from  the  entire  wiU  an  intention,  not  merely  to 
chaxse  the  real  eatate,  hot  to  to  charge  it  aa  to  exempt  the  perMoal.  Lloyd  &  6. 295,  n.  and  eaaea 
there  cited.  **  It  haa  been  held  in  all  the  caaes  that  the  direction  to  troateea  to  apply  the  prodnce  of 
the  lale  of  the  real  eatate  in  payment  of  debta,  funeral  expensea  and  legaciea,  duea  not  alone  imply 
the  exoneration  of  the  persona]  estate  ;  and  in  many  casea  it  has  been  held,  that  a  gift  of  the  rest 
and  residue  of  the  personal  estate  imports  a  gift  after  payment  of  debta,  funeral  expensea  and  lega. 
cies."  Sir  John  Leach,  M.  R.  Walker  v.  Hardwick,  1  Myl.  &  K.  396.  "  The  court  ia  often  em- 
barraaaed  by  having  to  decide  whether  the  personal  eatate  ia  exonerated  from  the  payment  of  debta 
by  the  real  eaUte  being  charged  therewith  ;  it  is  not  necessary  to  say  in  ao  many  words  that  it  ahall 
be  exonerated  ;  when  the  intention  is  so  expressed,  there  is  no  question,  but  when  it  is  left  ambigu- 
ous, the  rule  is  in  a  ?ery  unsatisfactory  atate,  namely,  that  the  intention  of  the  teatator  ia  to  be  fol. 
low^.  Aa  to  legaciea  the  case  ia  yery  diflfisront;  they  are  created  by  the  teaUtor  at  the  time  of 
making  his  will,  and  have  no  fund  specially  dedicated  by  law  to  the  payment  of  them,  and  conae. 
quently  any  apecification  by  the  testator  of  a  fund  fur  their  payment,  is  more  attended  to  than  in 
the  case  of  debts,  for  the  payment  of  which  there  ia,  independently  of  the  will,  a  legal  fand.'*  Lord 
Ch.  Sugden,  Lamphier  ▼.  Deepard,  1  Con.  6l  Law.  305,  206.  Personal  ptuperty  apecifically  be- 
queathed,  and  not  aa  a  mere  remduum^  ia  not  the  primary  fund  for  the  payment  of  debta,  if  by  the 
aame  will  landa  are  given  to  the  sons  of  the  testator,  who  are  directed  to  pay  hia  debta ;  to  exonerate 
the  personal  |Ht>perty  in  such  ease,  it*ia  not  necesaary  that  there  should  be  exprasa  words  of  exonera. 
tkm.  Speaker  v.  Van  AUtyne,  18  Wend.  200.  Circumstancea  dehore  the  will  ought  not  to  be 
called  in  to  assist  the  explanation  ;  and  upon  a  charge  affecting  the  real  eatate  ia  not  the  piopet 
debt  of  the  deceaaed  faimaelf,  hia  behr  or  deviaee  ia  not  entitled  to  hare  it  paid  oat  of  the  psnonal 
esuta.    Lll.  &  6.  ubi  sup.  and  caaes  there  cited. 
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[•89"|      •Maddeford  v.  Austwick.     Austwick  v.  Madpbford.(*) 

1836,  19th  and  SOth  NoTember.— it^eemfnl.— i'Vatt^. 

A  partner,  who  superintended,  eicloaively,  the  account!  of  the  eoneem,  agreed  to  purchase  his  co- 
partner's share  of  the  business,  for  a  sum  which  he  knew,  from  accounts  in  his  poasession,  but 
which  he  concealed  from  his  co«partner,  was  an  inadequate  consideration  :  the  agreement  was 
set  aside. 

The  original  bill  was  filed  to  set  aside  an  agreement  made  by  the  plaintiff 
with  the  defendant,  his  co-partner,  for  the  sale  of  his  share  of  the  partnership 
business.     The  cross  bill  sought  to  enforce  the  agreement.* 

The  pleadings  and  evidence  were  very  voluminous ;  but  the  substance  of 
them  is  so  fully  contained  in  the  judgment,  that  no  other  statement  is  neces- 
sary. 

Mr.  Heald,  Mr.  Sugden,  and  Mr.  Cooper^  for  the  plaintiff  in  the  original 
bill. 

Mr.  Hart^  and  Mr.  Barber^  for  the  defendant. 

The  Vice-Chancellor  : — On  the  20th  of  June,  1816,  the  plaintiff  Madde- 
ford and  the  defendant,  with  certain  other  persons,  entered  into  an  agreement 
with  Mr.  Russell,  who  had,  for  some  years,  carried  on  the  business  of  a  com- 
mon carrier  from  London  to  Falmouth  and  from  Falmouth  to  London,  to  pur- 
chase that  business  upon  certain  terms,  the  particulars  of  which  are  not  material 
to  the  present  question. 

The  several  purchasers  agreed,  among  themselves,  to  divide  the  road  from 
London  to  Falmouth  between  them  ;  and  the  plaintiff  and  defendant,  as 
1*90]  partners,  •engaged  to  work  the  wagon  to  Worting,  and  from  Worting 
to  London.  Each  concern  was,  separately,  to  be  at  certain  expenses 
upon  their  own  line  of  road,  and  were  to  receive,  for  their  separate  profit,  the 
bookage,  cartage,  porterage,  and  other  matters  of  that  natnre.  Other  expenses 
were  to  be  provided  for  out  of  the  common  stock,  and  all  other  receipts  were  to 
be  carried  into  the  common  stock  ;  and  ultimately  divided  in  certain  agreed 
proportions,  the  whole  line  of  road  being  considered  as  divded  into  281 
parts,  and  the  plaintiff  and  defendant  being  to  receive  53  of  those  parts. 

It  is  proved,  in  the  cause,  that  the  plaintiff  was  wholly  employed  in  thei|[ut- 
door  business  of  the  partnership  concern  ;  that  is,  in  buying  and  selling  horses, 
and  in  the  purchase  of  horse  provisions,  and  other  matters  of  that  nature ;  and 
that  the  defendant  was  principally  employed  in  the  in-door  business,  and, 
especially,  in  keeping  the  accounts,  and  in  the  superintendence  of  the  clerkf 
who  were  employed  for  that  purpose. 

The  partnership  proceeded,  without  any  settlement  of  accounts,  until  the 
month  of  April,  1817 ;  the  plaintiff,  from  time  to  time,  drawing  out  moneys  from 
the  concern  for  his  private  and  separate  use,  as  he  had  occasion  for  them ;  and 
having,  up  to  that  time,  drawn  ont  sums  amounting,  altogether,  to  upwards  of 
1,400/.    In  that  month  of  April,  1817,  a  written  agreement  was  come  to  be- 
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tween  the  plaintiff  and  defendant,  whereby  the  plaintiff  agreed  to  accept  a  sam 
of  1,000/.  in  addition  to  the  moneys  which  he  had  drawn  out,  in  full  for 
hit  shares  of  the  profiu  of  the  partnership  ^concern  up  to  the  and  of  [*91] 
the  year  1817;  and  the  plaintiff  further  agreed  to  accept  a  sum  of 
900/.  a  year,  for  his  future  share  of  the  profits  for  the  next  three  years. 

This  agreement  was  carried  into  effect ;  and  the  plaintiff  received  the  1,000/. 
as  an  immediate  payment,  and  afterwards  duly  received  the  900/.  for  the  three 
ensuing  years. 

At  the  end  of  three  years  a  further  agreement  was  come  to  between  the 
plaintiff  and  defendant,  whereby  the  plaintiff  was  to  become  the  purchaser  of 
the  partnership  concern,  upon  the  terms  therein  stated,  and  possession  of  the 
partnership  property  was,  accordingly,  given  up  by  the  defendant  to  the  plain- 
tiff, who  has  since  carried  on  the  business  on  his  own  account.  But  no  deed 
has  yet  been  executed,  to  give  efiect  to  this  latter  agreement.  A  deed  for  that 
purpose  was  prepared  ;  but  the  plaintiff  having  expressed  his  dissatisfaction  at 
the  agreement  made  in  April,  1817,  and  having  insisted  that  he  had  been  un- 
fairly dealt  with  in  that  agreement,  the  defendant  refused  to  execute  the  deed 
of  dissolution  of  the  partnership,  and  assignment  of  the  partnership  business  to 
the  plaintiff,  unless  the  plaintiff  would,  at  the  same  time,  give  to  the  defendant 
a  general  release,  which  the  plaintiff  refused  to  do. 

I  The  original  bill  here  is  filed  by  the  plaintiff,  for  the  purpose  of  avoiding  the 
agreement  of  April,  1817,  and  for  an  account  of  the  actual  profits  made  in  the 
concern,  from  the  commencement  until  its  dissolution  in  1821,  and  for  payment 
to  the  plaintiff  of  a  moiety  of  those  profits,  after  allowing  credit  for  the 
moneys  ^already  received  by  him,  and  also  for  the  execution  of  a  deed  [*92] 
to  give  efiect  to  the  agreement  of  1821. 

The  cross  bill  is  filed,  by  the  defendant  in  the  original  suit,  for  the  purpose 
of  having  the  original  agreement  of  April,  1817,  confirmed;  and  for  the  execu 
tion  of  the  deed  of  dissolution  and  assignment  of  the  partnership  property  to 
the  plaintiff,  about  which  there  is  no  dispute  between  the  parties. 

The  plaintiff  Maddeford  seeks  to  avoid  the  agreement  of  1817,  upon  the 
ground  of  fraudulent  misrepresentation  by  the  defendant  Austwick ;  but  there 
is  no  direct  proof  of  any  misrepresentation.  It  is,  however,  to  be  inferred,  that 
the  defendant  Austwick  must  have  stated  to  the  plaintiff,  that  the.terms  pro- 
posed by  him  were  a  fair  consideration.  That  the  proposal  for  such  an  agree- 
ment originated  with  the  defendant  Austwick,  is  proved  by  his  letter  of  the 
11th  February,  1817.  That  the  public  books  of  account  belonging  to  the  con- 
cern, to  which  all  parties  had  access,  were  of  an  intricate  nature,  and  required 
considerable  experience  and  attention  to  understand  and  make  them  out,  is 
proved  by  the  book-keeper.  Chase.  That  the  plaintiff  is  not  conversant  with 
accounts,  is  proved  by  the  same  Mr.  Chase,  and  also  by  Mr.  Wright.  The 
particular  nature  of  all  these  public  books  has  not  been  explained  to  the  court ; 
but  it  is  clear  they  did  not  contain  any  statement  of  an  account  between  the 
plaintiff  and  defendant. 
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A4  the  time  ihe  agreement  was  entered  into  between  the  plaintiff  and  the 
defendant,  the  defefidant  had  in  bis  possession  a  private  book,  which  did  €on« 
tain  a  statement-of  the  accounts  between  the  plaintiff  and  the  defendant,  made 
out  by  the  defendant,  whereby  it  appeared  that  the  1,000/.,  which  the 
[^93],  defendant  agreed  *to  pay  to  the  plaintiff  in  addition  to  the  moneys  which 
be  had  drawn  from  the  t^oncern,  wouid  have  been  nearly  but  uot  quite, 
a  fair  consideration,  if  no  profits  had  been  made  from  ihe  concern  of  the  mint  ^ 
but  that,  taking  the  mint  profits  into  the  account,  which  the  defendant  was  un*» 
questionably  bound  to  divide  with  the  plaintiff,  it  would  be  many  hundred 
pounds  less  4han  the  plaintiff  would  be  eotitled  to  receive. 

The  defendant,  being  the  partner  whose  business  it  was  to  keep  the  accounts 
of  the  concern,  could  not,  in  fairness,  deal  with  the  plaintiff  for  his  share  of  the 
profits  of  the  conceru,  without  putting  him  into  possession  of  all  the  informa^^ 
tion  which  he  (himself  had  with  respect  to  the  state  of  the  accounts  between 
them.  The  defendant  knew,  from  the  account  in  his  possession,  that  the 
l,000f.  was  not  ftu  adequate  consideration  for  the  plaintiff's  share  of  profits  ^ 
amd  be  canTKst  be  permitted,  in  a  court  of  equity,  to  maintain  advantage  which 
he  has  gained  over  the  plaintiff's  ignorance  ;  and  the  plaintiff,  for  that  reason, 
appears  to  me  to  be  entitled  to  avoid  the  agreement  of  1817.  The  supposed 
account  of  the  profits  of  the  concern,  up  to  the  end  of  1817,  necessarily  formed 
the  basis  of  the  plaintiff's  calculation  of  profits  for  the  ensuing  three  years; 
and,  being  misled  in  that  respect,  he  is  entitled  to  avoid  the  whole  agreementi 
and  to  liave  an  account  of  the  profits  of  the  concern  up  to  Ihe  dissolution  in 
1821. 

The  defendant's  argumcmt  of  confirmation  of  the  agreement  by  the  subse- 
quent conduct  of  the  plaintiff,  fails  altogether  ;  it  not  being  pretended  that,  at 
the  time  of  such  acts  on  the  part  of  the  plaintiff,  he  was  aware  of  the  advan- 
tage which  the  defendant  had  gained  over  him.[l] 


[•94]  *Thb  Colombun  Government  t;.  Rothschild. (*) 

1836,  23d  November. — JuriBdietion-^Fitreign  8iate§, 

A  foreign  state  may  sQe  in  this  court ;  but  where  a  bill  was  filed  by  **  the  goTemment  of  the  state  of 
Colombia  and  Don  M.  J.  Hurtado,  a  citizen  of  that  state,  and  ministet  plenipotentiary  from  the 
same  to  the  court  of  his  Britannic  majesty,  and  now  residing  at  33  Baker-etreet,  Portman-s^uarei 
in  the  county  of  Middlesex/' a  general  demurrer  was  allowed  to  the  bill,  because  the  description 
x>(  the  plain  tiffs  did  not  enable  the  defendants  to  know  upon  whom  process  was  to  be  served,  in 
ease  a  cross  bill  were  filed. 

It  is  not  now  necessary  that  a  bill  for  an  account  should  contain  an  ofier  by«  the  plaintiff  to  pay  the 
balance  if  found  againit  him. 

Thb  bill  commenced  as  follows  :  "  complaining,  show  unto  your  lordship, 
the  government  of  the  state  of  Colombia,  and  his  excellency  Don  Manuel  Jose 

[1]  Vide  Pike  ▼.  F^ers,  3  Dru.  &  W.  234,  335 ;  HanU  w.  Kemble,  post,  HI. 
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Hurudoy  a  citizen  of  the  said  «tate,  and  minister  plenipotentiary  from  the  same 
to  the  ceuit  of  his  Brrtanaic  majesty,  now  residing  at  No^  M  Baker-street^ 
Portman-square,  in  the  parish  of  Mary-le-bone,  in  the  county  of  Middlesex.* 
It  stated  that  the  senate  and  house  of  representatiyes  of  the  state  of  Colombia 
having,  on  the  30th  of  June,  1823»  decreed  that  a  loan  to  the  extent  of  thirty 
millions  of  hard  dollars,  being  about  7,500,000Z.  sterling,  should  be  raised 
upon  the  credit,  and  for  the  service  of  that  state,  Manuel  Antonio  Arrubla  and 
Francisco  Montoya;  citicens  of  tliat  state,  were,  under  the  decree,  app<Hnted 
commissioners  of  the  state  for  raising  the  loan,  with  the  most  ample  powers 
and  authorities  to  negotiate  and  contract  for  it  on  such  terms  as  might  seem  to 
them  most  advantageous  to  the  state,  and  to  pledge,  for  the  redemption  of  the 
principal  and  payment  of  the  interest,  the  branches  of  the  revenue  of  that  state^ 
appropriated  for  that  purpose  by  the  decree :  that  the  commissioners,  in  pur- 
suance of  the  powers  and  authorities  so  given  to  them,  in  April,  1824, 
entered  into  *a   negotiation  with  Lyon  Abraham  Goldschmidt,  since    [*95] 
deceased,  and  Maurice  Jacob  Hertz ;  then  carrying  on  business  under 
the  firm  of  B.  A.  Goldschmidt  &  Co>  for  raising  a  loan  of  4,750,000/.  sterling  on 
the  credit  and  for  the  service  of  the  state  of  Colombia ;  and  that  Messrs.  Lyon 
Abraham  Goldschmidt  and  Maurice  Jacob  Hertz,  having  agreed  to  be  em- 
ployed in  raising  it,  a  memorandum  of  agreement,  dated  the  14th  of  Aprili 
1824,  was  executed,  by  or  on  behalf  of  Arrubla  and  Montoya,  of  the  one  part, 
and  Messrs.  Goldschmidt  dc  Co.  of  the  other  part ;  and  that  in  pursuance  of 
a  stipulation  contained  in  that  memorandum,  a  complete  agreement,  in  writing, 
dated  the  15ih  of  May,  1824,  and  made  between  Arrubla  and  Montoya,  on 
behalf  of  the  government  of  Colombiai  of  the  one  part,  and  Messrs.  B.  A. 
Goldschmidt  dc  Co.  of  the  other  part,  was  prepared  and  executed,  and  thereby 
Arrubla  and  Montoya  engaged,  on  the  part  of  the  government  of  Colombia,  to 
grant  a  general  mortgage-bond  for  4,750,000/.  sterling,  and  to  deliver  to  Gold- 
schmidt &  Co.  in  a  proper  state  for  circulation,  23,150  certificates,  which 
were  to  be  signed  by  the  plaintifif  Hurtado :  that  the  mortgage-bond  should  be 
considered  as  an  absolute,  inviolable  and  indestructible  pledge,  mortgage  and 
security  on  all  the  revenues  of  the  state  of  Colombia,  present  and  future :  that 
all  moneys  the  proceeds  of  the  loan,  should  be  placed  at  the  disposal  of 
Hurtado,  and  that  his  receipts  should  be  a  full  discharge  to  Goldschmidt  & 
Co. ;  and  all  arrangements  which  Goldschmidt  ic  Co.  might  make  with  him 
respecting  the  execution  of  the  agreement,  or  any  other  matters  or  things  pro- 
ceeding  from  or  connected  with  the  loan,  were  thereby  approved  of,  by  Arrubla 
and  Montoya,  in  the  name  and  on  the  behalf  of  the  state ;  and  Arrubla 
and  Montoya  did  thereby,  as  agents  *of  the  state,  and  by  virtue  of  the    [*96J 
decree  and  of  the  powers  and  authorities  vested  in  them,  bind  the  state 
of  Colombia,  and  all  the  public  authorities  thereof,  which  did  then  or  might 
thereafter  exist,  to  perform  faithfully  and  truly  all  the  therein  foregoing  eiq^age* 
ments  and  conditions. 

The  bill  then  stated  that  the  senate  and  house  of  representatives  of  Colum- 
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bia,  by  a  decree  dated  the  1st  of  May,  1825,  ratified  this  agreement,  and  that 
it  was  immediately  after  its  execution  carried  into  effect ;  that  Hurtado  ad- 
Tanced  and  paid  to  Goldschmidt  &,  Co.  on  the  account  and  to  the  credit  of  the 
government  of  Columbia,  67,000/.  sterling  on  the  1st  of  May,  1824  ;  41,000/. 
sterling  in  June,  1824 ;  and  20,927/.  2s.  5d,  on  the  20th  of  July,  1825 ;  and 
that  Goldschmidt  &  Co.  did,  at  divers  times  during  the  years  1824  and  1825, 
on  the  application  and  under  the  sanction  of  Hurtado,  as  the  representative  of 
the  state  of  Columbia,  purchase  and  ship,  for  the  use,  and  on  the  account  and 
at  the  risk  of  the  government  of  that  state,  considerable  quantities  of  shot, 
muskets,  gunpqwder  and  other  military  stores,  and  also  of  doubloons,  dollan, 
gold  bullion,  silver  bullion  and  other  treasure,  all  which  stores  and  treasure 
were  consigned  to  the  agent  for  the  time  being  of  that  state  at  Carthageha,  or 
elsewhere  in  South  America ;  and,  on  occasion  of  such  shipments  being  made, 
the  bills  of  lading  and  invoices  of  the  articles  so  shipped,  were  handed  to  Hur- 
tado, by  Goldschmidt  &  Co.  who  placed  the  costs  of  these  articles,  and  the 
amount  of  the  charges  of  purchasing  and  shipping  the  same,  to  the  debit  of  the 

government  of  Columbia,  against  the  proceeds  of  the  loan ;  and  that 
[♦97]    Goldschmidt  &  Co.  did  also,  on  the  credit  of  the  coming  proceeds  *of 

the  loan,  from  time  to  time  pay  drafts  or  bills  of  exchange  drawn,  by 
the  minister  of  finance  of  the  state  of  Columbia,  on  Hurtado,  and  which  were 
by  him  made  payable  at  the  house  of  Goldschmidt  &  Co.  and  debited  the 
government  of  Columbia  with  the  amount  of  the  payments  ;  and  that  they  also, 
during  and  since  the  year  1825,  from  time  to  time,  in  compliance  with  the  stipu- 
lations in  the  agreement  of  the  15th  of  May,  1824,  and  by  the  directions  of 
Hurtado,  purchased  up  a  considerable  number  of  the  certificates  issued  in  re- 
spect of  the  loan,  for  the  sinking  fund  of  the  loan,  and,  with  the  amount  of  the 
purchase-money  paid  by  them  for  these  certificates,  and  of  the  costs  of  broker- 
age for  the  purchase  thereof,  they  debited  the  government  of  Columbia  against 
the  proceeds  of  the  loan  ;'and  that,  by  these  dealings  and  transactions  between 
B.  A.  Goldschmidt  &  Co.  and  the  government  of  Columbia,  there  subsisted 
an  account  between  them  which  had  never  been  settled. 

The  bill  prayed  that  an  account  might  be  taken  of  all  sums  received  by  Gold- 
schmidt ic  Co.  for  or  on  account  of  the  government  of  Columbia,  and  of  all 
sums  paid  and  expended  by  them  unto  or  for  the  use  of  the  government ;  and 
that  what,  on  the  balance  of  such  accounts,  should  appear  to  be  due  and  owing 
from  the  firm  might  be  paid  to  Hurtado,  as  the  representative  of  the  Colum- 
bian government. 

To  this  bill  the  defendants  demurred  for  want  of  equity. 
[♦98]        The  Attorney  General,  and  Mr.  Pemberton,  for  the  demurrer : — •No 

persons  appear  before  the  court  in  a  character  which  enables  them  to 
sustain  this  bill.  The  plaintiffs  are  described  as  the  government  of  the  state 
of  Columbia,  and  Don  Manuel  Jose  Hurtado  joins  as  a  citizeji  of  that  state. 

There  is  no  mutuality  in  this  case.  For  suppose  it  were  necessary  for  the 
defendants  to  file  a  cross  billj  how  are  the  plaintiffs  in  this  bill  to  be  described 
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when  made  defendanU  :     How  is  a  subpoena  tb  •issue  against  tbem  ?    Would 
it  be  sufficient  to  have  a  subpoena  against  Don  Jose/^urtado  ?    Certainly  not ; 
for  it  has  been  decided  that  an  ambassador  does  notTepresent  his  goTernment 
in  a  court  of  justice.    So  far,  tberefore»  as  relates  to  what.is  called  the  state  of 
Columbia,  Hurtado  has  no  right  to  sue,  nor  can  he  be  sued.-'  Even  if  it  were 
admitted  that  a  foreign  state  can  sue  in  equity,  surely  there  musthe  some  mode 
of  enforcing  a  cross  equity  against  it.    It  is,  howeyer,  doubtful  whecher.A  foreign 
state  can  sue  in  a  court  of  equity.    From  the  books  it  appears  that  the\*king  of 
Spain  has  been  allowed  to  bring  an  action  at  law.    But  the  remedies  atid.lhe 
forms  of  process  in  a  court  of  equity,  make  it  much  more  difficult  to  showbow 
a  foreign  state  can  maintain  a  suit  to  enforce  an  equitable  demand.    At  law 
there  are  no  cross  equities  or  cross  claims.    But  where  an  account  is  to  be 
taken,  or  an  agreement  to  be  performed  and  enforced  by  the  process  of  a  court 
of  equity,  it  is  not  easy  to  see  how  it  can  be  done.    Suppose,  on  taking  an  acc- 
connt  at  the  suit  of  a  foreign  state,  the  balance  is  found  to  be  against  the  plain- 
tiffs, in  what  manner  can  the  payment  of  that  balance  be  enforced  7    In 
the  case  of  the  Nabob  of  the  Carnatic  r.  The  East  *India  Company, {a)    [*99] 
an  anecdote  is  mentioned  of  the  king  of  Spain  being,  by  the  advice  of 
Selden,  outlawed  to  prevent  his  bringing  an  action.     But  how  could  the  state 
of  Columbia  be  outlawed  ?    If  a  court  of  equity  is  to  entertain  a  suit  at  all,  it 
must  see  that  it  can  enforce  justice,  as  well  on  behalf  of  the  defendant  as  of  the 
plaintiff.    This  bill,  indeed,  charges  that  Hurtado,  the  co-plaintiff,  has  been  the 
agent  of  the  state,  and  is  the  proper  person  to  receive  what  is  claimed  to  be  due 
to  the  state.     But  that,  instead  of  a  reason  why  he  should  be  a  plaintiff  in  such 
a  bill,  is  a  sufficient  reason  why  he  should  not.    Nor  indeed  does  he  submit 
by  the  bill,  as  every  accounting  party  ought  to  do,  to  pay  the  balance  if  any 
should  be  found  due  from  him  on  taking  the  account.    It  is,  however,  of  great 
importance  to  observe  that,  in  1824,  at  the  time  when  the  transaction  took 
place  in  respect  of  which  relief  is  sought  by  the  bill,  there  was  no  such  state  ia 
existence — no  body  of  persons  who  had  any  right,  in  this  country,  to  assume 
to  themselves  the  title  which  is  now  assumed  by  the  plaintiffs  in  this  bill.    It 
was  not  till  1825  that  the  state  of  Columbia  was  recognized  by  the  government 
of  this  country. 

Another  question,  therefore,  arises  upon  this  bill,  whether  it  is  competent 
to  the  subjects  of  this  country  to  treat  with  a  foreign  government  not  recognized^ 
by  the  government  of  this  country  ?  That  question  came  before  the  Lord 
Chancellor  in  thecaseof  the  Peruvian  loan,  Jonesv.  Del  Rio.{b)  In  that 
case  it  appeared  that  *the  Peruvian  government,  which  is  recognized  [^100] 
by  this  country,  contracted  with  Mr.  Kinder  for  raising  a  loan,  to  be 
secured  on  the  revenue  of  that  government.  Some  of  the  parties  who  advanced 
money  on  that  loan  became  greatly  dissatisfied  with  the  transaction,  and  a  bili 

{«)1  VM.jaii.9n.    8ee  386,  a.  8.  C.    9  Bie.  C.  C.  993 ;  4  Rro.  C.  C.  180 ;  and  S  Vm.  jnn.  56. 
(*)  Not  j%t  reported. 
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was,  therefore,  filed  against "^iidder,  Everett  and  other  persons  concerned  in  it. 
On  an  application  t9»*ih^  court,  after  that  bill  was  filed,  the  Lord  Chancellor 
suggested  the  objedfoo'ad  to  how  he  coukl  recognise  such  a  transaction  with 
a  government  peiln:M>gnixed  by  this  country ;  and  whether  transactions  of 
such  a  nature  toiglh  not  create  an  interest  adverse  to  the  public  interest  of  the 
British  ni^ioVw.  That  objection  was  not  very  palatable  to  any  of  the  parties 
conce^nciijhiftllie  case  ;  but  the  Lord  Chaneeltor  insisted  on  its  being  argued. 
In^th^^urse  of  the  argument,  the  Lord  Chancellor  made  many  very  strong 
^qb&eiWtions,  which  showed  an  opinion  that  such  transactions  could  not  be 
/itDtfgnized  in  a  Qourt  of  justice.  The  case  was,  however,  ultimately  decided 
*jon  the  ground  that,  as  the  plaintifis  sued  on  behalf  of  themselves  and  others, 
though  the  plaintifis  wished  to  annul  the  contract  which  was  the  subject  of  the 
suit,  yet  the  other  parties  might  not  wish  to  do  so  :  and  on  that  ground  his 
lordship  dissolved  the  injunction.  In  the  present  case,  the  subsequent  recog- 
nition, of  the  state  of  Colombia  by  the  government  of  this  country,  could  have 
no  efiect  as  to  the  antecedent  transaction  which  is  now  brought  in  question ; 
for,  although  the  crown  has  the  right  to  bind  the  country  by  treaty  with  a 
foreign  state,  that  treaty  does  not  afiect  the  rights  and  claims  of  individuals, 

unless  there  be  some  express  stipulation  on  the  subject. 
[*101]       ♦Mr.  Sugden,  Mr.  Pepys,  and  Mr.  jR.  Grant,  for  the  bill  :— 

1.  Assuming  that  the  state  of  Colombia  was  not  recognised  by  the 
government  of  this  country  at  the  time  when  the  agreement  was  made,  it  cannot 
be  disputed  that,  soon  afterwards,  and  before  the  bill  was'filed,  it  was  solemnly 
recognized  by  the  British  government  On  the  18th  of  April,  1825,  that  re- 
cognition took  place,  and,  from  that  time  forward,  the  state  of  Colombia  became 
invested  with  all  the  rights  of  other  independent  states,  and,  as  such,  can  sue 
and  be  sued  in  this  country.  By  a  decree  of  the  state  of  Colombia,  made  after 
the  recognition  by  this  country,  that  state  has  acceded  to  the  agreement  which 
is  the  subject  of  this  bill. 

2.  As  to  the  right  of  a  sovereign  state  to  sue  in  this  country,  there  can  be  no 
doubt  what  the  usage  has  been  in  this  respect.  There  are  many  bills  now  on 
the  files  of  this  court,  in  which  the  king  of  Spain  is  plaintiflT.  In  a  recent  case, 
the  King  of  Spain  v.  Mendizabel,  the  Lord  Chancellor  made  an  order  restrain- 
ing the  defendant  from  bringing  an  action  at  law ;  but  it  did  not  occur  to  any 
one  that  it  was  possible  to  prevent  the  plaintiff  from  having  relief  in  the  charac- 
ter of  a  sovereign  prince.  There  is  no  authority  against  it.  This  case  is  not  to 
be  put  on  what  or  how  many  the  individuals  are,  who  constituted  the  govern- 
ment of  Colombia.  Any  sovereign  or  state  which  is  known  and  recognized  by 
a  general  appellation,  may  sue  as  such,  under  that  appellation.  No  man  can 
deny  that,  at  the  date  of  the  agreement,  the  state  of  Colombia,  though  not  re- 
cognized by  this  country,  was  in  existence,  and,  therefore,  it  was  capable,  by 
the  law  of  nations,  of  being  a  party  to  a  contract.  It  might  be  capa- 
[*102j  ble  of  contracting,  and  *yet  be  unable  to  enforce  the  contract  in  a  par- 
ticular country,  on  account  of  particular  reasons.    But  is  the  recog- 
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nition  of  the  state  by  this  country  to  affect  the  yalidity  of  the  contract?  Cer- 
tainly not ;  because  that  recognition  is  a  matter  merely  of  political  expediency, 
depending  on  reasons  purely  political.  What  the  Lord  Chancellor  is  stated  to 
have  said,  in  the  case  of  Jones  ▼.  Del  Rio,  must  be  considered  as  spoken  by 
his  lordship  in  his  character  of  a  statesman  merely ;  and  it  is  impossible  not 
to  see  that  many  transactions  tending  to  embroil  this  country  with  a  foreign 
power,  may  be  liable  to  great  objection  in  the  view  of  a  statesman,  without 
being  at  all  questionable  in  a  court  of  justice.  The  validity  of  a  contract,  as 
a  contract,  does  not  depend  on  the  law  of  any  particular  state,  but  on  there 
being  parties  capable  of  contracting.  Where  the  contract  is  valid,  the  contract- 
ing  parlies  must  be  able  to  enforce  it  in  a  court  of  justice.  Every  writer  on 
the  law  of  nations  has  laid  it  down  that  a  sovereign  independent  state  is  com- 
petent to  enter  into  a  valid  contract.  Vattel  describes  it  as  one  of  the  attributes 
of  a  state.(a)  But  this  demurrer  assumes  the  existence  of  the  government  of 
Colombia,  as  described  in  the  bill ;  the  objection  therefore  ought  to  be  by  a  plea. 

3.  Don  M.  J.  Hurtado,  who  joins  as  a  plaintiff  in  this  suit,  states  himself  to 
be  a  citizen  and  plenipotentiary  of  the  state  of  Colombia  ;  and  also  describes 
himself  as  an  individual  residing  in  a  particular  street  in  London.  He  is  so  de- 
scribed also  in  the  agreement^  and  that  description  gives  him,  as  an  individual,  all 
the  powers  necessary  to  enable  him  to  maintain  this  suit  alone.     There 

can  be  nodoubt  that  he,  at  least,  has  *full  authority  to  file  this  bill.  The  [*10d] 
moneys  in  question  never  found  their  way  directly  to  the  state  of  Colom- 
bia, but  to  Hurtado ;  and,  on  the  faith  of  the  agreement,  he  has  paid  large  sums  of 
money  to  the  defendants.  Therefore,  if  the  court  should  be  of  opinion  that  the 
government  of  Colombia,  as  a  government,  cannot  sue  in  this  case,  still  there 
is  before  the  court  a  plaintiff  entitled  to  sue  on  the  rights  which  he  has  acquired 
under  the  contract. 

4.  As  to  the  objection  that  the  bill,  being  for  an  account,  does  not  contain 
any  offer  to  pay  the  balance  if  found  against  the  plaintiff,  such  an  offer  is  not 
now  considered  necessary.  The  mere  filing  of  a  bill  for  an  account  enables 
the  court  to  d^  all  justice  between  the  parties. 

(The  Vice-Chancellor  said  that  the  court  had  originally  required  that  a  bill 
for  an  account  should  contain  an  offer  on  the  part  of  the  plaintiff  to  pay  tlie 
balance  if  found  against  him  ;  but  that  was  not  now  considered  necessary.) 

Mr.  Hart,  Mr.  Home,  and  Mr.  CoUinson,  appeared  for  other  defendants,  but 
were  not  called  upon  to  argue  the  case. 

The  Vice-Chancbllor  :— It  does  not  appear  to  me  to  be  necessary  to  no- 
tice the  several  objections  which  have  been  made  to  this  bill.(6) 

•A  foreign  stale  is  as  well  entillecL as  any  individual,  to  the  aid  of  [•lOi] 
this  court  in  the  assertion  of  its  rights :  but  it  must  sue  in  a  form  which 

(a)  Lib.  1.  e.  h  uo.  4. 

(&)  These  objections  were,  that  the  Agreement  wai  usurioae,  snd  that  ae  no  relief  wae  prayed, 
againtt  the  defendant  Rothschild,  the  demarrer  was  at  all  events  good  as  to  Iiim.  [Vide  Tho(Ku 
son  ▼.  PowUm,  3  Sim.  194.] 

Vol.  I  .8 
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makes  it  possible  for  this  court  to  do  justice  to  the  defendants  It  must  sue  in 
the  names  of  some  public  officers  who  are  entitled  to  represent  the  interests  of 
the  state,  and  upon  whom  process  can  be  served  on  the  part  of  the  defendants  ; 
and  who  can  be  called  upon  to  answer  the  cross  bill  of  the  defendants.  Thi« 
general  description  of  **  the  Colombian  government,  "  precludes  the  defendants 
from  these  just  rights  ;  and  no  instance  can  be  stated  in  which  this  court  has 
entertained  the  suit  of  a  foreign  state  by  such  a  description. 

Demurrer  allowed.£l] 


[*105]        •The  Attorney-General  v.  The  Earl  op  Lonsdalk.(*) 

1S37,  35th  January .->CAartly,—£leeftofi, 

Where  the  trusU  c^  a  deed  and  will  were,  to  found  a  aebool,  tor  the  educathm  of  ^gentlemen's  aon0» 
m  a  partrcalar  house,  huilt  by  the  founder;  and  it  was  proTided  that,  if  the  school  was  not  e»- 
tahlished,  the  funds  should  he  applied,  at  the  discretion  of  the  trustees,  tosonie  other  purpose  con- 
ducing to  the  good  of  the  county  of  Westmoreland  and  the  parish  of  Lowther  especially ;  the 
charity,  as  to  the  school  haying  altogether  failed,  by  the  school  house  having  been  built  on  a 
part  of  the  founder's  family  estate,  of  which  he  was  tenant  for  life  only,  the  court  referred  it  to 
the  master  to  settle  a  achome  for  the  benefit  of  the  county  of  W.  and  the  parish  of  L. 
especially. 

To  raise  a  case  of  election  there  must  be  a  form  of  a  gift  as  to  the  property  which  the  donor  had  no 
fiowerto  dispose  oL 

TfiE  informalion  prayed  that  a  school  might  be  endowed  and  established 
pursuant  to  the  trusts  declared  by  John  Lord  Viscount  Lonsdale,  by  certain 
indentures  dated  the  4lh  and  5ih  of  May,  1697,  and  by  his  will.  The  defend- 
ants were  the  present  Earl  of  Lonsdale,  and  several  members  of  his  family, 
who  claimed  to  be  entitled,  in  remainder,  under  the  family  settlements,  to  the 
estates  in  question. 

By  the  indentures  of  May,  1697,  after  reciting  that  John  Lord  discount  Lons- 
dale designed  to  found  and  settle,  at  Lowther,  in  the  county  of  Westmoreland, 
a  school  of  learning,  for  the  education  of  gentlemen^s  sons  there  ;  and,  to  that 
purpose,  in  the  town  of  Lowther  had  erected  and  built  fiom  the  ground  a  large 
and  fair  house,  wherein  the  said  school  should  be  kept,  and  they  taught 
and  educated  accordingly  ;  and,  for  continuance  and  support  thereof,  had  re- 
solved to  settle  a  competent  revenue,  whereby  and  out  of  which,  such  masters, 
and  other  persons  there  to  be  placed,  or  employed  to  keep,  teach,  and  managq 
the  school,  might  have  proper  salaries  for  their  labor  and  maintenance,  and  that 

< 

[1]  Foreign  goyernments  and  foreign  corporations  may  maintain  suits  both  at  law,  and  inequity 
bk  tiie  courts  of  this  country.  Silvtrlake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370.  Story's  £q. 
Plea.  57.  Bank  of  Augmta  ▼.  EarU,  13  Petera  519.  But  no  sovereign  is  entitled  so  to  sue  unless 
he  has  been  recognized  by  the  goTerment  of  the  country  in  which  the  suit  is  brought.  OoUton  v 
HoyU  3  Wheat.  324.    Story,  ubi  sup. 
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the  school  might  be  continued  and  kept,  and  gentlemen's  sons  therein  educated 
and  taught,  from  thenceforth  for  ever  thereafter,  John  Viscount  Lonsdale 
♦conveyed  to  thirteen  trustees,  the  manor  of  Darnbrooke  in  the  county  [•166] 
of  York,  and  all  his  lands  and  hereditaments  in  Darnbrooke,  and  the 
impropriate  rectory  of  Hale,  in  Cumberland,  and  a  farm  called  Armstrong's 
tenement,  in  the  parish  of  Kirklevington,  in  Cumberland,  and  all  that  the 
school-house  lately  erected  by  him'  at  or  in  the  town  of  Lowther,  with  the  soil 
and  ground  whereon  the  same  stood,  to  hold  the  same  unto  the  trustees,  their 
heirs  and  assigns  for  e?er,  upon  trust  to  permit  him  to  make  leases,  for  twenty- 
one  years,  or  any  other  term,  of  the  manor  and  premises,  and  to  receive  the 
rents  and  profits  thereof  for  the  good  of  the  school,  for  his  natural  life,  and, 
after  his  decease,  out  of  the  rents  and  profits  to  pay,  yearly,  for  ever,  such 
salaries  or  sums  of  money,  to  such  masters,  and  other  persons  there  to  be 
placed,  or  employed  to  keep,  teach,  and  manage  the  school,  in  such  propor- 
tions, at  such  times,  in  such  manner,  and  under  such  conditions  and  terms  as 
he  should  at  any  time  thereafter,  by  any  writing  under  his  hand  and  seal,  to  be 
attested  by  three  or  more  credible  witnesses,  appoint  or  declare,  and  to  employ 
and  bestow  the  residue  of  the  rents  and  profits  from  time  to  time  in  and  about 
the  necessary  repairs  of  the  school  house,  and  other  incidental  charges. 

John  Viscount  Lonsdale  afterwards  made  his  will,  dated  the  1 6th  of  Sep- 
tember,  1698,  and  thereby  gave  to  his  executors,  their  heirs  or  assigns,  the 
manor  of  Darnbrooke,  and  all  his  messuages,  lands,  tenements,  and  heredita- 
ments in  Darnbrooke  (excepting  the  mines  of  lead,  coal,  and  all  other  minerals, 
royalties,  and  franchises  within  the  manor,)  and  also  his  rectory  and  parsonage 
of  the  parish  of  Hale  in  Cumberland,  and  his  proportional  part  or  ^hare  of  the 
tithes  of  the  territories,  village,  or  hamlet  of  Brisco,  in  the  parish  of 
*Saint  John  in  Cumberland,  theretofore  had  and  enjoyed,  together  with  [•107] 
the  rectory  of  Hale,  in  trust  to  be  a  fund,  or  to  employ  and  dispose  of 
the  rents  and  profits  thereof  for  the  maintenance  and  salary  of  the  schoolmas- 
ters of  the  free  school  for  which  he  had  erected  a  house  in  Lowther,  and  for  the 
management  of  the  same,  and  upon  such  trust  and  for  such  purpose  to  settle 
the  manor  and  premises  upon  trustees,  in  such  manner,  and  under  such  laws, 
statutes  and  constitutions,  as  to  his  executors  should  seem  meet  and  expedient ; 
or  otherwise  upon  such  trusts,  and  for  such  other  purposes  as  his  executors 
should  think  most  conducing  to  the  good  of  the  county  of  Westmoreland,  and, 
especially  of  the  parish  of  Lowther  :  and  he  devised  divers  manors  and  estates 
to  such  persons  of  his  name  and  blood  as  would  become  entitled,  under  the 
settlement,  to  the  estates  therein  mentioned  :  and  he  appointed  three  of  the 
thirteen  trustees  and  two  other  persons  his  executors. 

Although  John  Viscount  Lonsdale  had  power  to  dispose  of  the  manor  and 
other  premises  with  which  the  school  was  meant  to  be  endowed,  the  school 
house  was  built  on  part  of  the  family  estate,  of  which  h^  wus  tenant  for  life 
only.  The  school  was,  nevertheless,  established  therein  in  his  life-time,  and  was 
continued  for  about  forty  years,  when  the  first  tenant  in  tail  under  the  fanri- 
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ly  settlemeDt  coming  into  possession  of  the  estate,  suffered  a  recovery,  and 
thereupon,  discontinued  the  school,  and  it  has  ever  since  ceased,  and  the  rents 
and  profits  of  the  premises  with  which  it  was  intended  to  be  endowed,  have 
been  enjoyed  by  the  Lowther  family,  and,  when  the  information  was  filed,  were 

received  by  the  defendant,  the  earl  of  Lonsdale. 
[*108]  *Mr,  Attorney  General  and  Mr.  Pemberton  for  the  information,  in- 
sisted that  the  trusts  of  the  deed  of  May,  1697,  ought  to  be  established ; 
or  if  they  had  failed  because  John  Viscom)t  Lord  Lonsdale  had  no  power  to 
dispose  of  the  school  house,  then  that  the  trusts  of  the  will  ought  to  be  carried 
into  execution  ;  that,  as  the  will  gave  large  benefits  to  the  defendants  who 
now  claimed  the  school  house  under  the  family  settlement,  they  were  bound, 
on  Che  principle  of  election,  either  to  renounce  those  benefits,  or  to  confirm  the 
intention  of  John  Viscount  Lonsdale  as  to  the  school  house  :  that  there  was, 
at  any  rate,  a  clear,  general  de?ise  for  charitable  purposes ;  as  schools  of  learn- 
ing were  expressly  mentioned  in  the  statute  of  charitable  uses. 

Mr.  Hart,  Mr.  Shadwell  nnd  Mr.  Wray,  for  the  defendants  : — It  is  clear  that 
the  trusts  of  the  deed  of  1697  cannot  be  established;  1st.  because  the  school, 
being  for  the  education  of  gentlemen's  sons,  is  not  a  charity  :  2dly,  because  the 
purpose  was  to  found  the  particular  school  in  the  parish  of  Lowther ;  and,  aa 
that  cannot  be  carried  into  effect,  because  John  Viscount  Lonsdale  had  no 
power  to  dispose  of  the  school  house,  the  gift  must  wholly  fail.  The  charity 
intended  by  the  will,  must  also  fail,  for  the  same  reasons.  Those  who  claim 
under  the  family  settlement,  are  not  bound,  by  way  of  election,  to  devote  the 
school-house  according  to  the  intention  of  John  Viscount  Lonsdale ;  because 
there  is  not,  in  the  will,  any  gift  of  the  school  house  to  the  trustees  of  the 
school.  The  words  of  gift  for  general  charitable  purposes,  are  too  vague  to 
have  effect  as  a  good  devise  for  a  charity.  But,  even  if  it  were  not  so, 
[*109]  effect'could  not  be  given  to  them  on  this  information,  *which  does  not 
extend  to  establish  the  trusts  of  the  will.  This  is  one  of  those  cases 
in  which,  on  the  principles  stated  by  Lord  Hardwidce,  in  Bor  v.  Bor{a)  the 
doctrine  of  election  does  not  at  all  apply. 

The  Vice-chancellor  : — The  institution  of  a  school  for  the  sons  of  gentle- 
men, is  not,  in  popular  language,  a  charity ;  but,  in  the  view  of  the  statute  of 
Elizabeth,  all  schools  for  learning  are  so  to  be  considered ;  and  on  that  ground 
no  objection  can  be  made  to  the  trusts  of  the  deed  of  1697. 

But  the  purpose  of  that  deed  being  to  found  the  school  in  the  particular 
school  house  in  the  parish  of  Lowther,  which  cannot  be  effected  because  John 
Viscount  Lonsdale  had  no  power  to  dispose  of  that  school  house,  it  appears  to 
mc  that  the  trusts  of  that  deed  must  altogether  fail. 

I  think  the  trusts  of  the  will  as  to  that  school  must  fail  for  the  same  reason  ; 
there  being  no  gift  of  the  school  house  to  the  trustees  of  the  charity,  so  as  to 
bind  those  who  claim  under  the  family  settlement,  by  way  of  election. 

(«)33io,P.C.X78, 
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It  may  be  collected,  from  the  will,  that  he  had  an  intention  to  give  the  school 
bouse  to  the  trustees  of  the  charity.  But  there  is  no  authority  for  stating  that 
a  party  is  put  to  his  election,  under  a  will,  unless,  in  the  will,  there  be  the 
form  of  a  gift  as  to  the  property  which  is  to  pass  by  election.[l] 

•The  will,  after  directing  the  rents  and  profits  of  the  manor,  lands  [•110] 
and  rectory  in  question  to  be  applied,  for  the  purposes  of  the  school,  as 
to  hit  executors  shall  seem  meet  and  expedient,  adds  the  words  following :  ''  or 
otherwise  upon  such  other  trusts  or  for  such  other  purposes  as  my  said  exe- 
cutors shall  think  most  conducing  to  the  good  of  the  county  of  Westmoreland, 
and  especially  of  the  parish  of  Lowther ;"  this  amounts  to  a  clear  direction 
that,  if,  for  any  reason,  the  testator's  intention  as  to  the  school  should  fail,  the 
manor,  lands  and  rectory  intended  for  the  endowment  of  the  school,  should  be 
applied  to  other  charitable  purposes  :  and  the  court  is  bound  to  carry  this  in- 
tention into  effect. 

Declare,  therefore,  that  the  trust  created  by  John  Viscount  Lonsdale  as  to 
the  school  at  Lowther,  has  failed,  by  reason  that  he  had  not  power  to  dispose 
of  the  particular  school  house  ;  but  that  the  manor  and  lands  of  Darnbrooke, 
and  the  rectory  and  parsonage  of  Hale,  with  the  glebe  lands  and  tithes  there- 
unto belonging,  and  the  proportional  part  or  share  of  the  testator  in  the  tithes 
or  tenths  of  Brisco,  within  the  parish  of  Saint  John,  in  the  county  of  Cumber- 
land, heretofore  had  and  enjoyed  with  the  rectory  of  Hale,  are  well  given,  by 
the  will  of  the  said  John  Viscount  Lonsdale,  to  charitable  uses ;  and  refer  it  to 
the  master  to  inquire  of  what  particulars  the  property  now  consists,  and  in 
whose  occupation  and  possession  the  same  now  are,  and  under  what  circum* 
stances,  and  what  is  now  the  rent  or  annual  value  thereof,  and  of  every  part 
thereof,  and  in  whom  the  legal  estate  is  now  vested  :  and  declare  that  the 
defendant,  the  Earl  of  Lonsdale,  is  to  account  for  the  amoimt  of  the  rents  and 
profits  of  the  said  several  premises  which  have  been  received  by  him, 
or  •to  his  use,  from  the  commencement  of  the  term  of  six  years  before  [•111] 
the  filing  of  this  information  ;  and  let  the  master  take  such  account  ac- 
cordingly ;  and  let  the  master  settle  a  scheme,  for  the  application  of  the  rents 
and  profits  of  the  said  several  premises  to  some  charitable  purpose  or  pur- 
poses conducing  to  the  good  of  the  county  of  Westmoreland,  and  especially,  of 
the  parish  of  Lowther,  and  for  the  future  trusts  and  management  thereof;  and 
let  the  master  tax  the  costs  of  the  informant,  the  attorney-general,  to  the  hear- 
ing; and  let  the  same,  when  taxed,  be  paid  by  the  defendant   the  Earl  of 

[1]  In  Cooke  t.  Brmoe,  1  Dra.  Si,  W.  616.  Lord  Ch.  Plunkett,  epeakingr  of  the  case  in  the  text 
pbaerres  **  the  words  there  Attributed  to  Sir  John  Leach,  as  to  the  neceaaity  of  •  the  form  of  a  ffitC 
must  t>e  inaccurate ;  all  the  cases  show  that  if  there  is  a  plain  intention  to  gire,  it  is  sufficient  to 
raise  an  election.**  **  There  is  nothing,**  says  Lord  Brougham,  **  more  undoubted  in  the  law,  than 
tbat  to  make  a  case  of  election,  the  intention  must  appear  certainly  and  clearly,  both  as  to  the  pro. 
perty  assomed  to  be  disposed  of,  and  as  to  the  implied  condition  to  be  fulfilled."  Dummer  t.  Pitcher^ 
%  Myl.  &  K.  263.  See  further  as  to  oleotion,  FuUer  ▼.  Yatfs,  8  Paige,  335.  ShutiUumth  t. 
ar««es,4Myl.  atCr.aS. 
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Lonsdale  :  and  reserve^the  consideration  of  all  further  directions  and  subsequent 
costs,  annd  the  extra  costs  of  the  informant)  until  after  the  master  shall  have 
made  his  report* 


Harris  t;.  Kemble. 


1827,  19th  April. 

An  agreement  will  not  be  avoided  by  reason  that  repreaentatioM,  made  bj  one  partj  to  the  othei^ 
upon  the  subject  oi  the  agreement,  are  not  correct,  if  it  be  manifest  that  the  party  making  the 
representations  is  spealcing,  not  from  personal  knowledge,  but  with  reference  to  accoonts  which 
were  eqoally  open  to  both  parties,  and  if  the  representations  be  justified  by  those  accounts. 

The  facts  in  this  case  are  stated  in  the  judgment,  it  is  unnecessary  to  report 
them  in  the  usual  manner. 

Mr.  Sugden  and  Mr.  James  appeared  for  the  plaintiff;  Mr.  Heald^  Mr. 
Twiss  and  Mr.  L.  Lowndes  for  the  defendants,  Kemble,  Willett  and  Forbes ; 
Mr.  Shadwell  for  the  defendants,  Harrison  and  Trotter ;  and  Mr.  Hart  and 
Mr.  Rawlins  for  the  defendant,  Const. 

The  judgment  was  as  follows  : 
[•112]  •The  Vice-Chancbllor  : — In  the  month  of  March,  1822,  the 
plaintiff,  H.  Harris,  was  entitled  to  fourteen  twenty-fourth  shares  of 
the  property  of  Covent  Garden  Theatre.  The  defendants,  Kemble,  Willett 
and  Forbes,  were  then  entitled  together  to  seven  twenty-fourth  shares,  and  the 
defendant,  Const,  was  then  entitled  for  life  to  the  remaining  three  twenty-fourth 
shares ;  and  the  reversion  of  these  three  twenty-fourths  was  then  vested  in 
persons  claiming  under  the  will  of  Mrs.  Martindale,  to  whom  the  defendant, 
Const,  was  executor.  On  the  11th  of  March,  1822,  the  plaintiff,  Harris,  and 
the  defendants,  Kemble,  Willett  and  Forbes,  entered  into  the  agreement  which 
is  the  subject  of  this  suit.  And  the  effect  of  this  agreement  is,  that  the  defen- 
dants, Kemble,  Willett  and  Forbes,  as  between  themselves  and  the  plaintiff, 
should  be  considered  as  the  lessees  of  the  theatre,  for  a  term  of  ten  years,  to 
be  computed,  retrospectively,  from  the  Ist  of  August,  1821,  at  a  rent  of  12,000/. 
which  would,  in  effect,  be  to  give  the  plaintiff,  during  that  term,  by  way  of  rent, 
for  his  shares,  the  annual  sum  of  7,000/.  But  there  being  at  this  time,  a  very 
heavy  debt  upon  the  theatre,  amounting  to  between  60,000/.  or  70,000/.  it  was 
agreed  that  no  part  of  this  rent  should  be  paid  to  the  plaintiff  until  that  debt 
was  discharged ;  and  that  the  whole  profits  of  the  theatre  should,  in  the  mean 
time,  be  applied  in  the  reduction  of  the  debt.  The  plaintiff  appears  to  have 
had  no  other  property  at  command  than  his  interest  in  this  theatre ;  and,  ia 
order  to  provide  an  income  for  his  subsistence,  until  the  debt  was  paid  off,  it 
was  agreed  that  he  should  receive,  from  a  Mr.  Rodwell  and  a  Mr.  Boscha, 
certain  annual  rents,  paid  by  them  to  the  proprietors  of  the  theatre,  for 
[*113]    the  use  of  the  fruit  rooms,  and  for  the  hire  •of  the  theatre  for  the  per- 
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formance  of  oratorios:  and  that  the  plaintiff  should  also  receive  an  annual 
sum  of  240Z.  which  was  stated  to  be  payable,  by  Sir  Edmund  Antrobus, 
as  the  rent  of  a  priyate  box  for  alternate  weeks.  The  sums  thus  received  by 
Mr.  Harris  were  computed  to  amount  together  to  1,360/.  a  year,  and  weie  to 
be  receir^d  by  him  in  the  nature  of  a  loan ;  and,  when  the  debts  should  be 
discharged,  the  plaintiff  was  to  account  for  these  sums  upon  that  principle. 

Mr.  Harris,  the  elder,  the  plaintiff's  father,  who  was  proprietor  of  one  half 
of  the  theatre,  and  who  died  in  October,  1820,  had  been,  for  many  years,  the 
manager  of  the  theatre,  at  a  salary  of  1,000/.  a  year :  and  he  was  succeeded,  in 
his  property  in  the  theatre,  and  in  the  management,  by  the  plaintiff,  who,  having 
been  educated  for  the  bar,  had  quitted  his  profession,  and  had  for  twelve  years  as* 
sasted  his  father  in  the  affairsof  the  theatre.  The  defendants,  Kemble,  Willet  and 
Forbes,  appear  to  have  been  dissatisfied  with  the  plaintiff's  management,  and 
to  have  been  desirous  of  saving  the  salary  of  1,000/.  which  was  paid  to  him  in 
'  that  respect ;  and  they  seem  to  have  entered  into  this  agreement  with  the  plain- 
tiff, rather  for  the  purpose  of  obtaining  the  management  of  the  theatre  to  them- 
selves, than  with  a  view  to  any  other  profit  from  the  bargain.  They  first  pro- 
posed that  the  rent  should  be  determined,  annually,  by  the  actual  profit  of  the 
theatre.  But  the  plaintiff,  protesting  against  that  principle,  required  that  the 
rent  should  be  computed  at  15,000/.,  and  afterwards  offered  himself  to  become 
the  lessee  at  a  rent  of  13,500/.  a  year.  The  defendants  say  that  they 
refused  this  offer,  because  they  questioned  the  ^responsibility  of  the  [*114] 
plaintiff,  and  considered  the  offer  as  a  mere  artifice  of  treaty  ;  and, 
afterwards,  ultimately  they  agreed  to  become  lessees  of  the  theatre  at  a  com- 
puted rent  of  12,000/.  a  year.  The  defendants  seem  to  have  expected  that  Mr. 
Const,  as  the  proprietor  of  one-eighth  of  the  theatre,  for  his  life,  would  have 
concurred  in  the  intended  lease,  and  the  name  of  Mr.  Const,  as  a  party,  was 
originally  introduced  into  the  draft  of  the  agreement.  This  expectation  was, 
however,  disappointed  ;  and  the  agreement  was  executed  by  the  plaintiff,  and 
the  defendants  Kemble,  Willett  and  Forbes,  without  Mr.  Const  being  a  party. 
Immediately  after  the  execution  of  the  agreement,  the  plaintiff  retired  from  the 
theatre,  and  the  management  was  assumed  by  the  defendants,  Kemble,  Willett 
and  Forbes.  In  this  management  they  continued  when  Mr.  Const  filed  his  bill 
in  the  court  of  chancery,  on  the  I5th  of  April,  1823,  against  the  plaintiff  and 
the  defendants  Kemble,  Willett  and  Forbes,  thereby  stating  a  certain  deed, 
bearing  date  the  9th  of  March,  1812,  by  which  the  then  proprietors  of  the 
theatre  contracted  with  each  other,  that  the  funds  of  the  theatres  should  be 
applied  in  payment  of  certain  specified  debts  until  the  whole  thereof  were 
satisfied,  and  stating,  further,  that  some  of  such  debts  remained  undischarged, 
and  that  the  funds  of  the  theatre  were  now  applied  contrary  to  the  provisions 
of  the  deed  of  1812;  and  praying  therefore  that  effect  might  be  given  to  the 
deed  of  1812,  and,  for  that  purpose,  that  a  receiver  of  the  profits  of  the  theatre 
might  be  appointed.  In  this  suit,  an  order  was  made  by  the  Lord  Chancellor 
for  the  appointment  of  a  receiver,  on  the  19th  of  February,  1824  :  and,  four 
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days  afterwards,  the  defendants  Kemble,  Willett  and  Forbes,  caused  a 
[*1153    letter  to  be  written  to  the  ^plaintiff,  with  notice  that  they  altogether 

repudiated  the  agreement  made  with  the  plaintiff  in  March,  1822» 
whereby  they  were  to  become  lessees  of  the  theatre,  stating,  as  a  reason,  the 
appointment  of  a  receiver  in  Mr.  ConsCs  suit,  under  the  deed  of  18I2|  and  al- 
leging that  the  plaintiff  was  a  party  to  that  deed)  but  that  they,  the  defendants 
Kemble,  Willett  and  Forbes,  had>  at  the  time  of  the  agreement  with  the  plain- 
tiff, no  notice  of  its  existence.  The  parties  to  that  deed  of  1812  were  Mn 
Harris,  the  father,  who  was  then  possessed  of  one  half,  or  twelve  twenty-fourths 
of  the  theatre  ;  the  plaintiff  Harris,  then  possessed  of  two  twenty-fourths  ;  the 
late  Mr.  John  Philip  Kemble,  then  possessed  of  four  twenty-fourths  ;  the  late 
Mr.  White,  then  possessed  of  three  twetity»fourths  ;  and  the  late  Mrs.  Martin* 
dale,  then  also- possessed  of  three  twenty  fourths.  The  deed  of  1812  appears 
to  have  been  acted  upon  for  a  year  or  two  only,  and  then  to  have  been  aban* 
doned  :  and,  at  the  time  of  the  appointment  of  a  receiver^  there  remained  un 
paid,  of  the  debts  intended  to  be  provided  for  by  that  deed,  a  sum  under  10,0002. 
It  was  in  the  month  of  August,  1813,  that  the  defendants,  Willett  and  Forbes  j 
who  had  married  two  daughters  of  Mr.  White,  became  entitled  to  the  three 
twenty-fourths,  which,  in  1812,  had  belonged  to  him  :  arid,  in  the  month  of 
November,  1820,  the  defendant  Kemble  became  entitled  to  the  four  twenty •*• 
fourths,  which  in  1812,  had  belonged  to  Mr.  John  Philip  Kemble.  Upon  the 
death  of  Mrs.  Martindale,  the  three  twenty-fourths  which  had  belonged  to  her 
in  1812,  vested  in  Mr.  Const,  as  her  executor,  in  the  manner  I  have  before 
stated.     On  the  24th  of  April)  1824,  the  plaintiff  Harris  filed  the  present  bill  for 

the  purpose  of  compelling  the  defendants,  Kemble,  Willett  and  Forbes, 
[^116]    to  adhere  to  the  agreement  of  the  llth  of  March,  1822;  *and  Mr. 

Const  is  made  a  party  defendant  to  this  bill,  the  plaintiff  insisting  that, 
although  not  a  party  to  the  agreement  between  the  plaintiff  and  defendants,  he 
had,  by  his  subsequent  conduct,  entitled  the  plaintiff  to  call  upon  him,  in  a  court 
of  equity,  to  confirm  it.  With  respect  to  Mr.  Const  it  may  be  well  to  state,  at 
once,  that  the  plaintiff  has  not  established  any  case  against  him  ;  and  that  the 
bill,  as  to  him,  must  be  dismissed  with  costs.  The  defendants,  Kemble,  Wil- 
lett and  Forbes,  by  way  of  defence  to  this  bill,  first  insist  that,  having  entered 
into  the  agreement  of  March,  1822,  with  the  plaintiff,  solely  for  the  purpose  of 
acquiring  the  management  of  the  theatre,  and  having  lost  that  management  by 
the  appointment  of  a  receiver  in  Mr.  Const's  suit,  they  are  no  longer  bound  by 
their  agreement  with  the  plaintiff.  It  is  to  be  observed  that,  in  the  agreement 
of  March,  1822,  the  plaintiff  expressly  contracts  that  he  is  not  to  be  bound  to 
the  performance  of  the  agreement  further  than  as  it  is  to  be  performed  by,  oris 
applicable  to  him ;  and  the  defendants,  Kemble,  Willett  and  Forbes,  expressly 
contract  that  they  will  be  bound  by  the  agreement,  not  only  so  far  as  it  is  to  be 
performed  by,  or  is  applicable  to  them,  but  so  far  as  is  applicable  to,  or  to  be 
performed  by  Mr.  Const,  or  is  applicable  to  the  estate  of  Mrs.  Martindale,  which 
he  represents  ;  and  it  appears  te  me,  therefore,  to  be  against  the  clear  effect  of 
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this  express  contract  that  they  now  seek  to  make  the  plainliflT  responsible  for 
the  act  of  Mr.  Const.  ^ 

These  defendants  next  insist  that  they  had  no  notice  of  the  deed  of  1812, 
under  which  the  receiver  is  appointed ;  and  that,  as  the  plaintiff  was 
a  party  to  that  deed,  and  is  to  be  taken  to  have  known  that  it  nnight  *be  [*l  HJ 
used  as  an  instrument  to  defeat  that  possession  and  management  of 
the  theatre,  which,  on  the  part  of  the  defendants,  was  the  motive  of  the  agree- 
ment, it  was  the  plaintiff's  duty  to  have  apprised  the  defendants  of  that  deed ; 
and  that  be,  not  having  done  so,  they  are  entitled  to  be  released  from  their 
agreement  with  the  plaintiff.  It  is  not  pretended  that  there  was  any  intentional 
concealment  of  this  deed  on  the  part  of  the  plaintiff.  It  had  long  been  aban- 
doned  and  lost  sight  of  by  all  parties  concerned  ;  and  the  very  persons  under 
whom  these  defendants  claim  having  executed  that  deed,  it  is  not  easy  to  un- 
derstand upon  what  principle  it  can  be  material  whether  these  defendants  had 
or  had  not  actual  notice  of  the  deed.  But,  if  that  were  material,  I  should  be 
bound  to  declare,  upon  the  evidence  in  the  cause,  that  these  defendants  are  to 
be  affected,  in  this  court,  with  notice  of  that  deed. 

These  defendants  next  insist  that,  although  the  plaintiff  did  oppose  the  ap- 
pointment of  the  receiver,  yet,  after  the  receiver's  appointment,  he  supported 
the  proceeding  of  Mr.  Const  to  have  the  moneys,  paid  to  the  receiver,  secured 
in  this  court ;  and  that  the  payment  of  the  money  into  court  being  contrary  to  the 
terms  of  the  agreement  of  March,  1622,  which  placed  the  moneys  in  the  hands  of 
these  defendants,  they,  for  that  reason,  are  entitled  to  be  relieved  from  the  agree- 
ment. That  the  plaintiff  did  support  the  proceeding  of  Mr.  Const  to  have  the 
moneys  paid  to  the  receiver  secured  in  this  court,  is  not  disputed.  The  pre- 
sent bill  of  the  plaintiff  to  enforce  the  agreement  of  March,  1822,  was  then 
depending ;  and  the  support  given  by  the  plaintiff  to  Mr.  Const's  proceed- 
ing, cannot  be  represented  as  evidence  of  an  intention  to  abandon  the 
^agreement.  It  is  said,  for  the  plaintiff,  that  he  at  the  same  time  stre-  [*l  18] 
nuoasly  insisted  on  the  agreement,  but  that  these  defendants  having 
given  him  the  notice  that  they  repudiated  the  agreement,  he  had  a  right  to  use 
his  efforts  to  secure  the  receipts  of  the  theatre,  in  this  court,  as  a  measure  that 
would  be  beneficial  to  him  in  the  alternative  of  the  defendants  succeeding  to 
avoid  the  agreement  Whether  the  plaintiff's  view  of  the  subject,  or  his  con- 
duct, in  this  respect  was  or  was  not  correct,  it  is  not  necessary  for  me  to  state. 
It  is  enough  to  say  that  bis  conduct  in  that  respect  can  form  no  ground  upon 
which  these  defi^ndants  can  retire  from  the  agreement  in  question. 

These  defendants  next  state  that,  for  want  of  more  correct  information,  they 
were  obliged  to  make  their  calculations,  as  to  the  rent  that  ought  to  be  paid  for 
the  theatre,  from  statements  and  accounts  furnished  by  the  plaintiff,  and  pur- 
porting to  be  founded  upon  his  personal  experience  and  his  knowledge  of  the 
affairs  of  the  theatre ;  and  that  the  statements  and  accounts  so  furnished  by 
him  were  incorrect  and  erroneous ;  and  that  they  were  misled  by  them,  and 
are  therefore  entitled  to  be  relieved  from  the  agreement ;  and  they  refer  to 
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particular  statements  and  accounts  in  support  of  this  allegation.  Before  I  en- 
ter into  the  consideration  of  these  particulars,  it  is  necessary  to  premise  some 
general  facts.  During  the  management  of  Mr.  Harris,  the  father,  and  of  the 
plaintiff,  all  accounts  of  the  theatre  were  kept  by  Mr.  John  Brandon,  the  trea* 
surer;  and  it  is  admitted  by  the  defendants  that  the  accounts  so  kept  were,  at 
all  times,  open  to  their  inspection,  and  were  repeatedly  inspected  by  them, 
and,*with  these  accounts  they  were  so  well  acquainted,  that  one  of  the 
[*]]9]  defendants  ^suggested  an  alteration  in  the  mode  of  keeping  them 
which  was  actually  adopted.  These  defendants  allege,  in  certain  pas- 
sages in  their  answers  which  have  been  read  as  evidence,  that  Brandon  was 
an  incompetent  person  to  manage  the  accounts,  and  that  he  did  not,  in  fact, 
understand  the  same,  and  that  he  improperly  left  the  same  in  a  great  degree 
to  his  son,  James  Brandon  :  and  further,  thati  in  consequence  of  the  imperfect 
and  irregular  manner  in  which  the  accounts  had  been  kept  during  the  manage- 
ment of  the  plaintiff  and  his  father,  there  were  not  any  means,  in  the  year 
1821,  whereby  the  defendants  could  ascertain  the  exact  amount  of  the  debts 
of  the  theatre,  or  of  their  own  liabilities  consequent  thereon :  and,  further, 
that  they  were  informed  by  Mr.  Harrison,  who  was  the  medium  of  communi- 
cation between  the  pfaintiff  and  the  defendants  in  the  treaty  which  led  to  the 
agreement  in  question,  that  he,  Mr.  Harrison,  had  repeatedly  declared  to  the 
plaintiff,  pending  the  treaty,  that  the  plaintiff  did  not  understand  and  was  incom- 
petent to  manage  the  accounts  of  the  theatre ;  and  that  he  did  not  know  the 
true  state  of  the  accounts  of  the  theatre ;  and  that  he  did  not  understand  the 
nature  of  accounts,  or  of  profit  and  loss.  Mr.  Henry  Robertson,  who  was 
appointed  by  the  defendants  when  they  took  upon  themselves  the  management 
of  the  theatre,  to  be  treasurer  in  the  place  of  Mr.  Brandon,  and  who  is  now 
the  receiver  under  the  Lord  Chancellor,  and  who  is  represented  as  a  skilful 
accountant,  being  examined  as  a  witness  on  the  part  of  the  defendants,  deposes 
that,  from  the  obscure  manner  in  which  the  accounts  were  kept  by  Mr.  Bran- 
don, he  does  not  conceive  that  the  true  state  of  the  affairs  of  the  theatre,  and 
the  actual  profit  and  loss  that  had  been  made  prior  to  the  date  of  the 
[*120]  agreement  between  the  ^plaintiff  and  defendants,  could  have  been  col- 
lected, from  the  books  and  accounts,  by  any  person  not  intimately  ac- 
quainted with  the  management  of  the  theatre,  or  without  the  most  minute  and 
laborious  examination  thereof  by  a  person  well  accustomed  to  the  examination 
of  accounts.  In  the  agreement  of  March^  1822,  between  the  plaintiff  and 
defendants,  there  is  a  provision  that  a  list  of  the  names  of  the  preditors  of  the 
concern  then  to  be  made  out  and  signed  by  the  parties,  is  not  to  be  deemed 
conclusive  as  to  any  items  or  accounts  contained  therein,  or  omitted  to  be  in- 
cluded therein,  or  as  to  any  debt  or  demand  omitted  therefrom ;  but  that  all 
just  and  correct  debts,  whether  stated  or  omitted  in  that  list,  were  to  be  fully 
satisfied.  And  this  provision  amounts  to  an  admission  to  the  same  effect  as 
Mr.  Robertson's  testimony. 

Having  made  these  preliminary  observations,  I  shall  now  proceed  to  the 
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particular  atatements  and  accounts  of  the  plaintiff,  of  which  xtit  defendants 
complain. 

The  treaty  for  a  lease  of  the  theatre  from  the  plaintiff  to  the  defendants, 
comiEienced,  according  to  Mr.  Harrison's  evidence,  in  the  month  of  December, 
1821  ;  and,  at  the  beginning  of  the  treaty,  a  letter  bearing  date  the  2l8t  of  that 
December  is  written,  by  the  plaintiff  to  Mr.  Surman,  for  the  purpose  of  being 
communicated  by  him  to  Mr.  Harrison  on  the  part  of  the  defendants.  That 
letter  is  proved  as  exhibit  (L.,)  and  the  material  part  of  it  is  in  the  words 
following :  *"  The  total  amount  of  the  receipts  during  the  eleven  seasons  is 
991,811/.;  average  per  season,  82,650/.  Now  I  have  no  doubt  one  third  of 
the  above  sum  may  be  accounted  as  profit ;  and  I  am  sure  if  the  sums 
were  calculated  *which  have  been  paid  (independently  of  the  expenses  [^121  ] 
of  working  the  theatre,)  that  I  should  be  fully  borne  out  in  my  asser- 
tion. In  a  letter  which  I  am  preparing,  and  which  I  mean  to  address  to  Mr. 
Harrison  on  the  delivery  of  our  list  of  debts,  dec,  I  shall  touch  more  fully  on 
this  subject,  and  shall  show  under  how  much  more  advantageous  circum- 
stances any  tenant  of  Covent  Garden  theatre  would  now  stand,  than  iny 
father  and  myself  have  stood  during  the  term  of  extreme  pressure  from  enor- 
mous debt,  dec.  Ac."  This  letter  was  forwarded  by  Mr.  Surman  to  Mr.  Har- 
rison ;  and  it  is  said,  by  the  defendants,  that,  founding  their  calculation  on  the 
statement  here  made  by  the  plaintiff,  they  were  greatly  deceived  ;  for,  although 
it  appears,  by  Mr.  Brandon's  accounts,  that  the  receipts  for  the  eleven  seasons 
did  amount  to  991,811/.  being  the  sum  stated  by  the  plaintiff,  yet  this  sum,  to 
the  amount  of  66,289/.  was  partly  made  up  by  moneys  received  on  benefit 
nights,  which  were  afterwards  paid  over  to  the  actors  to  whom  the  benefits 
belonged,  and  parti}  by  money  advanced  by  the  bankers,  and  ought  not, 
therefore,  to  have  been  included  io  any  computation  of  profits ;  and  they  prove 
these  facts  by  the  evidence  of  Mr.  Robertson  :  and  they  then  proceed,  with 
certain  comparative  statements  of  figures,  to  show  tlie  effect  that  would  be 
produced,  in  calculation,  if  the  plaintiff's  statement  as  to  the  991,811/.  had 
been  correct,  and  if  the  profits  could  have  been  rightly  estimated  at  one  third  of 
the  gross  receipt.  It  does  not  appear  to  me  necf^ssary  to  follow  these  calcula- 
tions. The  plaintiff,  in  this  statement  of  991,811/.,  mtist  be  understood  to 
refer  to  Mr.  Brandon's  accounts,  which  were  equally  open  to  the  plaintiff  and 
the  defendants,  and  not  as  speaking  from  personal  knowledge :  and 
Mr.  Brandon's  accounts,  upon  the  *face  of  them,  justify  that  state-  [*122] 
ment :  and,  as  t|^e  defendants  at  that  time  complained  of  the  imperfect 
and  irregular  manner  in  which  Mr.  Brandon  kept  these  accounts,  and  had 
been  informed,  by  Mr.  Harrison,  that  the  plaintiff  did  not  know  the  true  state 
of  the  accounts  of  the  theatre,  and  did  not  understand  the  nature  of  accounts, 
or  of  profit  and  loss,  the  defendants  cannot  reasonably  state,  in  a  court  of 
justice,  that  they  either  did  rely,  or  were  warranted  to  rely  upon  this 
representation  made  by  the  plaintiff,  or  were  misled  by  it    The  plaintiff's 
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estimate  of  tM  profits  at  one  third  of  the  gross  receipts,  professes  to  be  nothing 
more*lhan  a  mere  conjecture  on  his  part. 

The  defendants  further  allege  that  they  were  induced  to  believe,  by  the 
representations  of  ihe  plaintiff,  that  a  saving  of  200/.  a  week,  or  2,000/.  a  year 
might  be  made  in  the  expenses  of  the  theatre,  and,  that  in  this  respect,  they 
were  also  misled.  Upon  this  head  the  defendants  refer  to  a  letter,  from  the 
plaintiff  to  the  defendant  Willett,  which  is  dated,  on  the  27th  July,  1820,  and  is 
proved  as  exhibit  (A.)  and  also  to  two  exhibits  (G.)  and  (H.)  which  were  in* 
closed  in  a  letter,  written  hy  Mr.  Surman,  on  the  part  of  the  plaintiff,  to  Mr. 
Harrison,  which  is  dated  on  the  Sd  of  October,  1821  ;  and  it  is  proved  as  the 
exhibit  (F.)  It  is  to  be  observed  that  the  exhibit  (A..)  was  written  in  the  life- 
time of  Mr.  Harris,  the  elder,  when  there  could  not  possibly  exist  the  least 
idea  of  the  defendants  ever  becoming  the  lessees  of  the  theatre ;  and  it  must  be 
under  very  special  circumstances  indeed,  which  have  no  existence  here,  that  a 

letter  written  at  that  time  could  be  brought  to  bear  upon  the  subsequent 
[*i23]    treaty,  as  a  representation  affecting  that  treaty.     But  if  it  were  *ad- 

mitted  that  it  was  a  representation  upon  which  the  defendants  were 
entitled  to  rely,  it  is  only  a  statement  that  by  means  of  the  plaintiff's  connection 
with  the  Dublin  Theatre  he  had  been  able  to  reduce  the  expenses  of  the  ensu- 
ing  season  above  200/.  a  week,  and  not  a  representation  that  a  permanent 
annual  saving  of  200/.  a  week  might  be  make  in  the  expenses  of  the  theatre. 
With  respect  to  the  exhibits  (G.)  and  (H.,)  they  were  written  also  prior  to  the 
treaty  for  the  lease.  They  do,  indeed,  represent  that  a  reduction  of  expendi- 
ture, to  the  amount  7,105/.  5^.  7c/.  had  occurred  in  the  season  of  1820-1821, 
this  being  the  season  to  which  the  plaintiff  refers  in  the  exhibit  (A.,)  and  thus 
establishing  the  truth  of  the  statement  in  that  letter  that,  by  his  connection  with 
the  Dublin  Theatre,  he  had  been  able  to  reduce  the  expenses  of  the  ensuing 
seai^on  above  200/.  a  week  :  but  so  far  from  representing  that  such  a  deduction 
is  always  to  be  expected,  the  letter  (F.)  which  incloses  these  exhibits,  has  this 
passage,  speaking  of  the  season  1821-1822  : — "The  present  saving  per  week 
is  27/.  and  a  fraction,  and,  the  usual  number  of  weeks  being  forty-four,  I  need 
not  point  out  to  you  the  saving  of  each  season  in  future." 

It  may  be  observed  that  the  exhibits  (G)  and  (H)  were  furnished  by  Mr. 
Brandon,  and  were  mere  abstracts  of  the  accounts  kept  by  him,  and  which 
were  accessible  to  all  parlies,  and  neither  contained  nor  professed  to  contain 
any  personal  representations  from  the  plaintiff.  In  exhibit  (E),  which  is  a  let- 
ter written  by  the  plaintiff  to  Mr.  Surman,  dated  the  24th  of  Jlay,  1824,  and 
which  was  communicated  to  Mr.  Harrison,  on  the  part  of  the  defendants,  the 

plaintiff  states  :  "  It  must  be  by  gradual  reduction  of  the  large  salaries 
[*124]   that  our  •great  saving  must  be  made  ;  I  have  been  through  the  hst  of 

servants,  &c.  and  I  think  some  reduction  may  be  made,  but  of  trifling 
amount  in  comparison  with  performers'  salaries/*  It  is  plain  that  it  was  by  a 
saving  in  the  performers' salaries,  that  the  plaintiff's  connection  with  the  Dublin 
Theatre  enabled  him  to  reduce  the  expenses  200/.  a  week,  in  the  year  1820- 
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1821.  Id  the  exhibit  (A)  before  referred  to,  he  assigns,  as  a  reason  for  that 
reduction*  that,  by  keeping  a  theatrical  force  at  Dublin  ready,  at  any  tiooe,  to 
be  transplanted,  he  could,  of  course,  do  with  less  stationary  company  at  Con- 
Tent  Garden.  Upon  the  whole,  therefore,  the  defendants  seem  to  me  to  lia?e 
failed  altogether,  in  the  proof  of  their  allegation  that  they  were  misled  by  the 
plaintifTs  representations  with  respect  to  permanent  saving  in  the-  expenses  of 
the  theatre.  Mr.  Harrison,  in  his  evidence,  states  that  the  plaintiff  repeatedly 
fssured  him  that  the  theatre  had  made  profits  to  the  extent  of  10,000/.,  in  each 
of  the  years,  1819,  1820  and  1820-1821,  and,  that  in  consequence  thereof, 
20,OOOZ.  or  thereabouts,  of  the  old  debt  of  the  theatre  had  been  paid  off,  and 
▼ery  little  new  debt  contracted  If  Mr.  Harrison's  memory  in  this  respect  is 
to  be  considered  as  correct,  it  is  not  and  cannot  be  denied  that  the  plaintiff  is 
guilty  of  great  misrepresentation  ;  for,  in  the  season  of  1819-1820,  there  was 
DO  profit,  but  great  loss  ;  and,  although  it  be  true  that  about  20,000/.  of  the 
debt  was  paid  off,  in  the  two  seasons,  and  comparatively  little  new  debt  con** 
traded,  yet  it  was  so  paid  off,  not  by  profits  only,  but  by  sale  of  boxes,  which 
produced  10,000/.,  and  paid  off  a  debt  of  12,000/.  Upon  this  point  it  is  first 
to  be  observed  that  the  defendants,  who  in  their  answers  enumerate 
the  other  alleged  misrepresentations  of  which  they  complain,  do 
*not,  in  their  answers,  take  any  notice  of  a  misrepresentation  in  this  [*125] 
respect ;  and  this,  being  more  clear  and  tangible  than  any  other  alleged 
misrepresentation  which  they  have  enumerated,  it  is  not  probable,  if  it  had 
taken  place,  that  either  Mr.  Harrison  would  have  omitted  to  mention  it  to  them, 
or  that  they  would  have  omitted  to  state  it  in  their  answers. 

It  is  next  to  be  observed  that  it  would  be  very  strange  that  a  misrepresents- 
tioD  should  be  made  which  is  directly  contrary  to  the  facts  as  they  appeared 
upon  the  face  of  Mr.  Brandon's  accounts,  which  were  equally  open  to  all  parties, 
and  must  be  considered  as  equally  known  to  all.  It  is  further  to  be  obseived 
that  the  exhibits  (G.)  and  (H.)  before  referred  to,  which  contain  Mr.  Brandon's 
statement  of  the  accounts  of  these  seasons,  and  which  were  sent,  by  the  plain- 
tiff, to  Mr.  Harrison  himself,  only  two  months  before,  do,  in  effect,  represent 
the  season  1819-1820  as  a  losing  season  to  a  great  amount,  instead  of  a  profit- 
able season  to  the  extent  of  10.000/.  The  total  amount  of  the  receipts  of  that 
season  are  there  stated  at  55.833/.  Us.,  and  the  expenditure,  at  41,078/.  4s., 
not  including  either  tradesmen's  bills  or  regular  annual  payments,  which  may 
be  estimated,  together,  at  least  at  20,000/.,  making  together  an  excess  of  ex- 
penditure, beyond  the  receipU,  of  more  than  6,000/.  It  may  be  observed  also 
that  in  the  letter  (F.)  which  incloses  the  exhibits  (G.)  and  (H.)  Mr.  Harrison  is 
informed  that  the  plaintiff  is  using  every  means  he  can  to  get  the  leases  of  the 
boxes  settled,  that  the  debts  of  Mr.  Copeland,  &c.,  due  before  August,  1818, 
may  be,  as  soon  as  possible,  discharged ;  thus  distinctly  informing  Mr.  Har- 
rison that  the  debts  to  be  paid  off  were  to  be  discharged  not  out  of  the 
^profits  merely,  as  he  supposes  the  plaintiff  to  have  represented,  but  by  [*126] 
the  application  of  the  price  of  boxes  also. 
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From  all  tb^se  circumstances  I  am  judicially  bound  to  come  to  the  conclu- 
sion that  Mr.  Harrison  has  misapprehended  the  statements  made  to  him  by  the 
plaintiff. 

On  the  part  of  the  defendants,  some  other  minor  points  of  alleged  misrepre- 
sentations were  urged,  which  appear  io  have  arisen  from  the  different  sense 
applied  to  the  term,  "  profits  of  the  concern,"  by  the  plaintiff  and  the  defendants, 
and  to  which  I  do  not  think  it  necessary  to  refer  more  particularly.  The  plain- 
tiff very  properly,  as  it  appears  to  me,  treated  the  extinction  of  debt  as  profit.  • 

The  defendants  next  charge  the  plaintiff  with  a  concealment  of  a  transaction 
of  his  father,  in  which  he  joined,  in  respect  to  the  moiety  of  a  box  sold  by  his 
father  to  the  late  Sir.  Ed.  Antrobus.  It  appears  that  this  box  was  let,  for  al- 
ternate weeks,  to  his  K.  H.  the  Duke  of  Gloucester,  at  an  annual  rent  of  210/. 
In  the  month  of  September,  1817,  the  plaintiff  and  his  father  assigned  the  other 
moiety  of  this  box,  to  the  late  Sir  Ed.  Antrobus,  for  a  sum  of  2,625/.,  the  whole 
of  which  was  received  by  the  father.  This  sale  was  not  communicated  to  the 
•^  other  proprietors  of  the  theatre ;  but  it  was  represented  to  them  that  the  moiety 
of  the  box  was  let  to  Sir  £.  Antrobus;  for  a  term  of  twenty-one  years,  at  the 
same  annual  rent  of  210/.  which  was  paid  by  the  Duke  of  Gloucester;  and, 
during  the  life  of  Mr.  Harris,  the  father,  he  accounted  with  the  other 
[♦127]  proprietors  for  this  rent  of  210/.  as  if  paid  by  •Sir  E.  Antrobus.  Since 
the  death  of  his  father  the  plaintiff  has  in  like  manner  accounted  with 
the  other  proprietors  fur  the  rent  of  210/.  as  if  paid  by  Sir  £.  Antrobus  :  and, 
on  the  occasion  of  the  agreement  between  the  plaintiff  and  the  defendants  for 
the  lease  in  question,  the  plaintiff  continued  to  represent  the  box  as  let  to  Sir 
E.  Antrobus  at  this  rent  of  210/. ;  and  it  was  a  part  of  his  agreement  with  the 
defendants  that  this  rent,  together  with  certain  other  rents  payable  to  the  pro- 
prietors of  the  theatre,  amounting  together  to  1,360/.  a  year,  should  be  received 
by  the' plaintiff  in  the  manner  hereinbefore  stated.  Since  the  agreements,  the 
defendants  have  learnt  the  truth  of  the  case  from  Sir  E.  Antrobus ;  and  they 
now  insist  upon  this  transaction,  as  a  reason  for  their  being  relieved  from  the 
lease.  The  concealment  of  the  real  nature  of  this  transaction  was  extremely 
incorrect ;  although  it  was  the  same  thing  to  the  other  proprietors  as  if  the  box 
had  been  actually  let  to  Sir  E.  Antrobus  at  the  210/.  a  year.  Upon  referring 
to  the  table  of  annuities,  it  appears  that  an  annuity  of  210/.  for  twenty  one 
years,  computing  interest  at  five  per  cent,  is  worth,  in  present  money,  2,692/. 
75.  Sir  E.  Antrobus  paid  only  2,625/.  2s,,  so  that  Mr.  Harris,  the  father,  in 
effect,  took  upon  himself  to  account,  with  the  other  proprietors,  for  an  annuity 
of  210/.  for  twenty-one  years,  without  having  received  quite  the  full  value  for 
this  undertaking ;  and  his  half  of  the  property  of  the  theatre  was  as  good  a  se- 
curity to  the  other  proprietors,  as  if  Sir  E.  Antrobus  had  undertaken  to  pay  the 
210/.  a  year.  It  was,  however,  the  duty  of  the  father  and  the  plaintiff  lo  have 
disclosed  the  truth  lo  the  other  propriejtors,  and  to  have  given  them  an 
[•128]  option  of  receiving,  either  their  proportions  of  the  2,625/.,  or  •their 
proportions  of  the  210/.  a  year ;  and,  if  the  plaintiff  had  been  well  ad- 
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vised,  he  would  have  taken  the  occasion  of  his  treaty  with  the  defendants  to 
state  the  actual  facts.  But  still  the  concealaient  cannot  be  made  to  bear  upon 
the  validity  of  the  agreement  for  the  lease.  The  plaintiff  represented  the  box 
as  let  for  210/.  a  year;  and,  as  far  as  it  regards  the  defendants,  it  is  to  be  con- 
sidered as  let  at  that  sum,  the  plaintiff  b^ng  bound  to  account  with  his  co-pro- 
prietors for  that  rent :  and,  his  interest  in  the  theatre  being  a  full  security  for 
the  payment  of  it,  and  unless  the  defendants  can  show  that  their  interests  as 
lessees  are  prejudiced  by  that  concealment,  it  must  be  indifferent  to  the  de« 
fendants  whether  the  210/.  a  year  is  accounted  for  by  the  plaintiff,  or  by  iSir  £. 
Antrobus.  If  the  defendants  prefer  their  proportion  of  the  price  to  their  pro- 
portion of  the  rent,  there  is  nothing  in  the  agreement  to  prejudice  that  question. 

The  defendants  next  charged  that,  on  the  28th  of  September,  1820,  Mr. 
Harris,  the  elder,  assigned  a  rent  of  450/.  which  was  and  is  payable  for  Lady 
Holland's  box,  to  Messrs.  Stevenson  &  Co.  the  bankers,  by  way  of  security 
for  a  sum  of  6,000/.  which  was  due  from  the  proprietors  of  the  theatre,  and  for 
a  further  sum  of  4,940/.  which  was  due  from  himself,  individually  ;  and  that 
this  transaction  was  also  coucealed  from  them,  and  forms  another  reason  why 
they  are  entitled  to  be  relieved  from  the  agreement  in  question.  Upon  refer- 
ence to  the  books  of  account  of  the  theatre,  there  appear  to  be  entries  which 
manifest  that  this  rent  of  450/.  was  paid  to  Messrs.  Stevenson  &  Co. ;  and  if  the 
defendants  did  not  actually  know  the  reason  why  it  was  paid,  they  had 
thus  sufficient  notice  of  the  ""transaction  to  put  persons  of  ordinary  [*129] 
prudence  upon  an  inquiry,  which  would  have  given  them  full  informa- 
tion ;  and  it  is  their  own  fault  if  they  failed  to  make  that  inquiry.  With  respect 
to  the  security  to  Messrs.  Stevenson  &  Co.  extending  not  only  to  the  debt  due 
from  the  theatre*  but  to  a  private  debt  of  Mr.  Harris,  it  is  to  be  observed  that, 
as  far  as  regards  Mr.  Harris'  private  debt,  it  can  affect  only  his  share  of  the 
theatre,  and  is  the  same  thing  as  if  he  had  given  a  security  for  his  private  debt 
by  a  distinct  deed. 

The  defendants,  in  their  answers,  made  another  charge  with  respect  to  the 
alleged  concealment  of  two  silver  tickets  for  admission,  granted  by  Mr.  Harris, 
the  father,  to  the  late  Mr.  Coutts.  It  appears,  upon  this  evidence,  that,  during 
the  whole  time  the  defendants  were  interested  in  the  theatre,  persons  were 
constantly  admitted  with  these  tickets,  and  that  they  were  regularly  entered 
in  the  nightly  accounts  ;  and  this  charge  was  abandoned  at  the  bar. 

The  result  of  my  opinion  upon  all  the  facts  of  the  case,  is,  that  the  plaintiff 
is  entitled  to  a  decree  for  a  specific  performance  of  this  agieement,  as  between 
the  plaintiff  and  the  defendants  Kembic,  Willett  and  Forbes ;  and  I  must  refer 
it  to  the  master  to  settle  a  proper  deed,  accordingly,  having  regard  to  the  cir- 
cumstance that  Mr.  Const,  not  being  bound  by  the  agreement,  his  interest  can- 
not be  affected  by  it :  and  the  master  must  appoint  a  new  trustee  in  the  place 
of  Mr.  Harrison.  The  defendant  Trotter,  who  is  only  made  a  party  in  his 
character  of  executor  of  Mr.  White,  was  not  a  necessary  party  to  this  suit : 
and  the  bill  must  be  dismissed,  as  against  him,  as  well  as  Mr.  Const, 
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[*130]  with  costs.  The  ^defendant  Harrison,  as  trustee  under  the  intended 
deed,  was  a  necessary  party  to  this  suit ;  and  the  costs,  a»  to  hina, 
must  be  governed  by  the  principle  which  applies  to  the  general  costs  of  the 
suit.  Let  the  defendant,  Harrison's  costs  be  taxed  and  paid  by  the  plaintiff; 
and  let  the  plaintiff's  costs  also  be  taxtd,  and,  together  with  the  costs  to  be  paid 
by  him  to  the  defendant  Harrison,  be  paid  by  the  defendants  Kemble,  Willett 
and  Forbes :  and  let  an  account  be  taken  of  what  hatf  accrued  due  from  the 
defendants,  by  way  of  rent,  under  the  agreement :  and  of  what,  since  the  agree* 
ment,  has  been  paid  by  the  defendants  in  respect  of  the  debts  of  the  theatre 
pursuant  thereto  ;  and  reserve  the  consideration  of  further  directions  and  costs 
until  after  the  master  shall  have  made  bis  report.[l] 

[1]  Vide  Seoii  t.  Httrriton^  anto  13;  FtJbtot  t.  Owydyr,  ante  63:  Mad4efar4  t.  AuHwick^ 
ante  89. 
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•Newdigatb  V,  Nbwdigatb.  [*131] 

1826«  25th  'SottmhtT.—WiU.-^ConHructum.^Timber, 

Tenant  for  life,  DDimpeachable  of  waste,  except  in  the  park,  demesne  lands  and  woods  adjoining 

the  eapital  messaaf^e,  there  being  no  woods  of  thai  deseription,  cannot  cut  timber  in  any  of  the 

woods  that  arc  either  an  ornament  or  shelter  to  the  messQage. 

Sir  Roger  Newdigate  devised  all  his  estates  in  the  county  of  Warwick  to 
the  defendant,  for  bis  life,  without  impeachnnent  of  waste,  except  the  timber 
growing  in  the  park,  avenues,  demesne  lands  and  woods  adjoining  to  the  capi* 
tal  messuage  called  Arbury. 

There  were  no  woods  adjoining  to  the  capital  messuage ;  but  there  were 
some  adjoining  the  park,  and  one  about  290  yards  distant  from  it.  The  defen- 
dant having  cut  timber  in  these  woods,  and  in  other  places  which  the  plaintiffs, 
who  weie  the  tenants  for  life  and  in  tail  in  remainder,  conceived  were  included 
in  the  exception,  the  bill  was  filed  for  an  injunction  to  restrain  him  from  cutting 
down  timber  trees  growing  in  the  park,  avenues,  demesne  lands  and 
woods  •adjoining  to  the  capital  messuage,  and  timber  trees  growing  [•ISZ] 
upon  the  estate,  which  had  been  planted  or  were  growing  there  for  the 
protection  or  shelter  or  ornaments  of  the  mansion  house,  or  of  the  gardens, 
pleasure  grounds  or  buildings  thereunto  adjoining. 

Mr.  ShadweU  and  Mr.  Jemmett,  for  the  plaintiffs  : — As  there  are  no  wood< 
that  exactly  answer  the  description  in  the  will,  the  only  way  to  construe  the 
exception  is,  to  say  that  it  relates  to  timber  in  the  park,  the  demesne  lands,  and 
io  all  the  woods  which  have  avenues  in  them,  or  which  contribute  to  the  orna- 
ment or  protection  of  the  park. 

Mr.  Sugden  and  Mr.  FtncA,  for  the  defendant ; — ^The  only  construction  I  hat 
can  be  put  upon  the  expression  "  woods  adjoining  to  the  capital  messuage  " 
is,  woods  growing  in  the  demesne  lands.  The  protection  of  the  avenues 
cannot  be  extended  to  woods  in  which  the  avenues  are ;  for,  where  the  testator 
meaos  to  protect  the  woods,  he  mentions  them  by  their  proper  name,  and  where 
be  means  avenuesi  he  calls  them  so. 

Vot.  I.  10 
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The  Vice-Chancellor: — This  restriction  is  plainly  intended  for  the  pro- 
tection of  ihe  residence  in  the  testator's  capital  mansion  at  Arbury,  and  it 
extends,  in  terms,  not  only  to  timber  in  the  park,  avenues  and  demesne  lands, 
but  to  timber  growing  in  woods  adjoining  to  the  mansion  house  ;  by  which  is 
meant,  therefore,  some  timber  which  grows  neither  in  the  park,  avenues  or 

demesne  lands.  The  term  "  adjoining  "  is  indeed  vague  ;  but  it  must 
[*133]    receive  a  construction  from  the  apparent  purpose  of  •ihe  testator, 

and  is  to  be  nnderstood  of  woods  so  adjoining  to  the  mansion  house  as 
to  contribute  to  its  comfort  or  pleasure  ;  and  in  that  sense  it  will  afford  the 
same  protection  to  the  mansion  house  as  the  rules  of  a  couit  of  equity  would 
have  extended  to  it  if  the  restriction  had  been  oqiilted  ;  and  certainly  the  tes- 
tator did  not  mean  by  this  exception  to  enlarge  the  rights  of  the  tenant  for  life. 
Declare,  therefore,  that  this  exception  extends  to  all  woods  so  adjoining  to  the 
capital  messuage  of  Arbury,  as  to  serve  for  ornament  or  shelter  to  it.[l] 


Richardson  v.  Miller. 


1826,  4th  December. — Infant. — Next  friend, 

A  luH  boing  instituted  on  behalf  of  inftntt  by  &  volicltor  wholly  unconnected  with  the  fimify,  it 
WM,  on  the  motion  of  the  defendant,  referred  to  the  maater  to  Inquifa  whether  if  woold  be  for 
the  infants*  benefit  that  the  auit  should  be  prosecuted,  the  deiendant  andertakinf  to  render  to  tlio 
roaster  the  aecoonta  prayed  for  by  the  bill. 

This  was  a  suit,  by  infants,  against  their  father's  executor,  for  the  usual  ac- 
counts. The  next  friend  of  the  plaintiffs  was  a  solicitor  wholly  unconnected 
with  the  family.  Mr.  Hart  and  Mr.  Barbery  for  the  defendant,  moved  that 
the  next  friend  might  be  restrained  from  further  proceeding  in  the  suit. 

Mr.  Wakefield,  contia,  said  that  any  one  might,  by  the  practice  of  the  coCirt, 
institute  a  suit  on  behalf  of  infants. 

The  Vice-Chancellor  referred  it  to  the  master  to  inquire  whether  it  would 

be  for  the  benefit  of  the  infant  plaintiffs  that  this  suit  should  be  prose- 

[*]  34]    cuted  :  the  defendant,  the  executor,  undertaking,  by  his  counsel,  to  *ren- 

der  to  the  master,  upon  his  affidavit,  an  account  of  the  testator's  assets^ 

and  of  the  balance  in  respect  thereof  in  the  defendant's  bands ;  and  the  master 

to  be  at  liberty  to  state  any  circumstances  specially  to  the  court.[2} 

[1]  As  to  injunction  to  stay  waste  or  trespass.  See  Amer.  Ch.  Difeat  Injunction  II.  XVIL 
[3]  Any  person  may  bring  a  suit  for  an  infant,  without  his  knowledge  or  eonsent  as  his  next  friend, 
because  he  does  it  at  his  peril.  The  only  check  upon  this  general  license  is,  that  on  a  proper  applt. 
cation  the  court  will  refer  it  to  A  master  to  inquire  whether  sueh  salt  is  for  the  benefit  of  the  infant ; 
and  if  the  maater  reports  that  it  is  not  for  his  benefit,  or  that  it  is  not  for  his  interest  that  it  ahould 
be  prosecuted  by  the  particular  person  who  has  instituted  the  suit,  the  court  will  order  the  proceed- 
ings  to  be  stayed.  Fulton  t.  Rotetelt,  1  Paige,  178.  Oarr  v.  Drake,  2  Johnv.  Ch.  Rop.  549. 
Pey/ei  t.  Band,  post  390.  AtUnnty  General  t.  Corparmiion  of  Caakel,  Sausse  Sl  8e.  834.  Nalder 
V.  Hawkino,  3  Myl.  k,  K.  243.    St.  John  ▼.  fori  </  Btobanrngh,  1  Hvg.  41. 
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Haqgett  V.  Wbwh. 

1836.  X9th  'Dmevah9T,-^C9ntmft^^Arbiir€ti9n. 

AlUiooj^h  a  reference  tn  mrbitntion  ia  made  under  an  order  of  the  eoort,  either  party  maj  rcTo)c« 
the  aothority  of  the  arbitrator  before  the  award  ie  made ;  bat  it  is  a  hii^h  contempt  eo  to  do. 

In  this  cause  an  order  had  been  made,  by  consent,  referring  the  cause  to 
arbitration  ;  but  there  was  no  agreement  in  the  order  that  the  submission  xhould 
he  made  a  rule  of  any  court,  nor  that  the  award  should  be  made  a  rule  of  the 
court  of  chancery.  Pending  the  reference,  one  of  the  defendants  gave  notice 
to  the  arbitrator  that  he  revoked  his  authority ;  but  the  arbitrator  proceeded, 
and  made  his  award.  The  other  defendant,  in  whose  favor  the  award  was 
made,  now  moved  that  the  award  might  be  made  a  rule  of  this  court,  and  that 
the  court  would  direct  the  payment  of  the  sum  awarded  to  him. 

The  plaintiff  made  a  cross  motion  that  he  might  be  at  liberty  to  procieed 
with  bis  cause,  considering  the  award  as  a  nullity,  by  reason  of  the  revocation 
of  the  authority  of  the  arbitrator  by  one  of  the  parties. 

Mr.  Beames  supported  the  original  motion. 

Mr.  Pepys  supported  the  cross  motion,  and  cited  Vynior's  case,* a) 
Barker  v.  J>«*,(6)  Hide  v.  Petit,(c)  *  Marsh  v.  BulteeU{d)  Milne  v.    [•ISS] 
Gratrijf^ie)  King  v.   Joseph^^f)  Harcourt  v.  Rafnsbotlom,(g)  and 
Clapkam  v.  Higham.{h) 

Mr.  Sugden,  and  Mr.  Campbell  opposed  the  original  motion,  and  cited  Doe 
V.  Brown.(i) 

The  Vice-Chancbllor  : — ^Where  an  order  of  reference  is  made  by  any 
court,  it  is  not  necessary,  to  give  the  court  authority  with  respect  to  the  award, 
either  that  the  submission  should  be  made  a  rule  of  court,  or  that  the  award 
should  be  made  a  rule  of  court.  It  is  a  necessary  part  of  the  agreement  that 
the  submission  should  be  made  a  rule  of  court,  where  the  reference  is  under 
the  statute,  or  where  the  reference  is  made  at  nisi  prins,  or  hy  a  judge's  order. 
But,  where  the  reference  is  made  under  the  order  of  any  court,  there,  ipsofacto^ 
disobedience  to  the  award  Incurs  a  contempt  of  that  court,  and  the  court  will 
lend  its  aid  to  enforce  the  award.  The  first  part  of  the  defendant's  motion  is 
therefore  superfluous;  and  J  cannot  act  upon  the  second  part,  being  of  opinion 
that,  notwithstanding  the  reference  is  made  under  an  order  of  court,  the  author 
ity  of  the  arbitrator  may,  at  any  time  before  the  award  is  made,  be  revoked  by 
either  of  the  parties,  and  that  the  arbitrator  had,  consequently,  in  this  case,  no 
power  to  make  any  award.  It  is  to  be  observed,  however,  that  this  reference, 
taking  place  under  an  order  of  the  court,  the  revocation  of  the  authority  of  the 
arbitrator  is  a  high  contempt  of  the  court ;  and,  when,  a  proper  appli- 
cation •is  made,  will  be  dealt  with  accordingly.     The  motion  of  the    [•136] 

{a)  8  Co.  81.  (6)  2  Keb.  64.  (c)  1  Ch.  Ca.  185 ;  9  Freem.  133  ;  1  Kq.  Ab  49. 

(rf)  5  B.  dL  A.  507.      («)  7  Bail,  608.  (/)  5  Taunt.  502. 

Or)  IJ.  &  W.  505.      (&)  1  Bing.  87.  (0  5  B.  &  C.  384. 
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plainliff  is  misconceived.  This  cause  is  gone  out  of  ihe  paper;  and,  in  or- 
der to  be  heard,  must  be  again  set  down,  and  his  proper  apph'cation  will 
be,  th  it  he  may  be  at  liberty  again  to  set  down  his  cause,  which  under  the  cir- 
cumstances, the  registrar,  I  apprehend,  will  not  permit  without  the  special  order 
of  the  court.[l] 


Jones  v.  Totty. 


1827, — 17lh  Jannaiy. — Partition. — Exettptiont.^Praetiee, 
fiioeptions  will  not  lie  to  the  return  of  comroiwioneri  in  a  tail  for  ptrtition,  on  the  i^roand  of  ineqna^ 
ity  of  value  in  Ihe  loti.    In  all  cases  of  improper  conduct  in  the  eoromiMiiiiien,  a  motion  moat 
be  made  to  suppreaa  the  return. 

In  this  case  exceptions  w^re  takeu  to  a  return  made  by  the  commissioners 
under  a  decree  for  partition,  on  the  ground  of  unequal  value  in  the  three  allot- 
ments made  by  them.  The  three  tenants  in  common  had  taken  by  lot ;  but  it 
was  alleged,  by  the  exceptant,  that  management  had  been  used,  by  the  com- 
missioners, in  the  drawing  of  the  lots,  so  as  to  throw  upon  him  the  lot  which 
was  of  inferior  value ;  and  a  motion  to  suppress  the  return  on  that  account, 
now  came  on  to  be  heard  with  the  exceptions. 

Mr.  Sugden  and  Mr.  Daniel^  in  support  of  the  exceptions,  cited  Watson  v. 
Duke  of  Noribumberland.{a) 

Mr.  Healdf  Mr.  Horne^  Mr.  Rose  and  Mr.  Smilh,  appeared  in  support  of 
the  return. 

The  Vice-Chancellor,  referring  to  the  case  of  Corbet  v.  DavenanU{b) 
[*137]  ruled  that  exceptions  would  not  lie  to  *8uch  a  return  ;  and  that  the  mo- 
tion to  suppress  the  return  was  the  proper  course.  Upon  the  motion, 
the  Vice-chancellor  observed  that  the  charge  of  management  on  the  part  of  the 
commissioners  wholly  failed,  and  that,  with  respect  to  comparative  value,  all  that 
could  be  slated  was,  that  there  were  conflicting  opinions  by  different  surveyors  ; 
and,  considering  that  the  three  commissioners  here  were  named  by  the  three 
different  parties,  and  were,  therefore,  judges  of  their  own  choice,  the  principles 
which  applied  to  arbitrators  were  properly  applicable  to  them ;  and  for  that 
reason,  he  should  have  hesitated  to  suppress  the  return,  even  if  he  had  been 
satisfied  that  the  commissioners  had  erred  in  their,  judgment  as  to  value. 

Motion  refused,  with  costs. 

(«)  11  Vca.  153.  (6)  2  firo.  C.  C.  252. 

[I]  Although  it  be  agreed  that  the  aobmiasion  be  roadd  a  rule  of  court,  yet  until  actually  made  eo, 
it  la  revocable,  aod  the  party  by  revoking  ia  not  placed  in  contempt.    Frei9  ?.  Fr€t9f  1  Cow.  335« 
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Courtney  v.  Ferrers. 

1837,  22d  Febroary.— Wi//. — C0nHruetion. — Policy  of  Aintranee.-'Bomu. 

A  policy  of  insurance  for  3,000/.  on  A.*s  life  was  aasij^ned  to  trustees,  and,  by  a  deed  of  even  date, 
trusts  were  declared  of  it  by  the  description  of  ••  the  sum  of  3,000Z.  for  which  A,.*s  life  wa^i  insured,*' 
and  power  waa  (pTen  to  B.  to  dispose  of  it  by  will.  B.,  after  recitinjir  the  settlement,  bequeathed 
l.OOOt,  part  of  the  sum  of  3,000/.,  to  A.,  and  the  remainin|f  sum  of  3.000/.  to  C.  At  A.'s  death, 
9,000/.  waa  reeeired  under  the  policy :  Held  that  the  whole  fruits  of  tho  policy  were  subject  to 
the  trusts  of  the  settlement,  and  passed  by  the  bequests  to  A.  and  C.  in  proportion  to  their 
legacies. 

Bt  an  indenture,  dated  the  2dd  of  April,  1787,  after  reciting  that  the  Rev. 
£.  Ferrers  had  effected  an  assurance  on  his  life,  for  3,000Z.,  in  the  Equitable 
Assurance  Office,  that  gentleman  assigned,  to  Sir  Nash  Grose  and 
George  Rose,  Esq,  the  policy  of  ^assurance,  and  all  sums  of  money,    [•138] 
benefits  and  advantages  to  arise,  accrue  or  become  due  or  payable  upon 
or  by  virtue  of  it,  in  any  manner  howsoever. 

By  the  settlement  on  the  marriage  of  Mr.  Ferrers  with  Miss  C.  M.  Young, 
bearing  even  dale  with  the  assignment,  after  reciting  a  lease,  granted  in  1786, 
by  the  Bishop  of  Ferns,  to  Miss  Young,  of  certain  hereditaments  in  the  county 
of  Wexford,  for  twenty-one  years ;  that  Miss  Young  had  transferred  2,100/., 
part  of  a  sum  of  3,800/.,  three  per  cent  consols,  to  Sir  N.  Grose  and  G.  Rose  ; 
that  under  the  trusts  of  certain  indentures,  2,000/.  was  to  be  raised  and  paid  to 
such  persons  as  Mr.  Ferrers  should,  by  his  will,  appoint,  and,  in  default  of 
appointment,  to  his  executors  or  administrators ;  that,  upon  the  treaty  for  the 
marriage,  it  had  been  agreed  that  the  2,100/.  consols  should  remain  vested  in, 
and  the  lease  be  assigned  to  Sir  N.  Grose  and  G.  Rose,  upon  the  trusts  after 
mentioned ;  that  Mr.  Ferrers  had  lately  made  an  insurance  on  his  life,  in  the. 
Equitable  Assurance  Office,  for  3,000/.,  which  he  had  assigned  to  the  same 
persons,  and  was  to  be  paid  to  them  upon  the  trusts  after  mentioned,  and  which 
sum  of  3,000/.,  together  with  the  2,000/.,  should  be  received  and  disposed  of 
by  them  in  the  manner  after  expressed  ;  Miss  Young  assigned  the  leasehold 
premises  to  Sir  N.  Grose  and  G.  Rose,  for  the  remainder  of  ihe  term  of 
twenty-one  years  :  and  it  was  declared  that  the  2,100/.  consols  and  the  lease- 
hold premises  were  transferred  and  assigned  to  them  upon  trust,  during  the 
joint  lives  of  Mr.  Ferrers  and  Miss  Young,  out  of  the  rents  and  dividends,  to 
pay  to  Miss  Young  the  yearly  sum  of  100/.  for  her  separate  use,  and, 
in  case  of  Mr.  Ferrers  omitting  to  do  it,  •according  to  his  covenant  [*139] 
therein  contained, (a)  to  keep  insured,  at  the  equitable  or  some  other 
insurance  office,  the  sum  of  3,000/.  upon  Mr.  Ferrer's  life,  and  to  renew  the 
leases  of  the  leasehold  premises  when  they  thought  proper,  and  to  pay  the 
rest  of  (he  rents  and  dividends  to  Mr.  Ferrers  for  his  life,  and,  after  his  decease, 
to  Miss  Young  for  her  life,  and,  after  the  decease  of*  the  survivor,  in  trust  for 

(«)  On  referring  to  the  settlement,  it  appeared  that  no  such  covenant  was  contained  in  it 
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the  children  of  the  marriage,  as  Mr.  Ferrers  and  Miss  Yo^ng,  or  the  survivor 
of  them,  should  appoint :  and  it  was  declared  that,  after  the  decease  of  Mr. 
Ferrers,  the  trustees  should  stand  possessed  of  the  3,000/.  upon  the  trusts 
before  expressed  concerning  the  leasehold  premises  and  the  2,100/.  consols  ; 
and  Mr.  Ferrers  covenanted  with  the  trustees  to  appoint,  by  his  will,  the  2,000/. 
to  be  paid  to  the  trustees  upon  the  same  trusts. 

Mrs.  Ferrers  afterwards  died,  leaving  one  daughter  only.  The  daughter 
attained  twenty-one  on  the  24ih  October  1809;  and  in  the  November  follow- 
ing, Mr.  Ferrers  released  to  her  his  life  interest  in  the  2,100/.  consols. 

By  the  settlement  on  the  marriage  of  the  plaintiff  with  Miss  Ferrers,  dated 
the  23d  of  January,  1810,  after  fully  reciting  the  former  settlement,  and  that  it 
had  been  agreed  thai  Mr.  Ferrers  should,  in  exercise  of  the  power  given  to 
him  by  the  selllemenl  of  the  23d  of  April,  1787,  appoint  the  leasehold  premises, 
and  the  2,000/.  and  3,000/.  to  his  daughter,  to  become  immediately 
[*140]  interests  vested  in  her;  but,  as  to  the  leasehold  •premises,  to  be  sub- 
ject to  his  life  interest  in  the  same  :  and  that  the  leasehold  premises 
and  the  2,000/.  and  3,000/.  should  be  settled  upon  the  trusts  thereinafter  ex- 
pressed ;  and  that  the  sum  of  1,000/.  should  be  raised  and  paid  to  the  plaintiff 
for  his  own  use  out  of  the  2,100/.  consols,  and  that  the  remainder  should  be 
retained  by  Miss  Ferrers  for  her  separate  use  :  Mr.  Ferrers  appointed  the 
leasehold  premises  (subject  to  his  life  interest  therein,)  and  the  2,000/.  and 
3,000/.,  to  his  daughter,  her  executors,  administrators  and  assigns  ;  and  Miss 
Ferrers  assigned  to  the  trustees  of  her  settlement  the  2,000/.  and  all  that  the 
sum  of  3,000/.  assured  by  the  before  mentioned  instrument  or  policy  of  assu* 
ranee,  to  be  paid  to  the  said  Sir  Nash  Grose  and  George  Rose,  their  executors, 
administrators,  and  assigns,  upon  the  decease  of  the  said  Edmund  Ferrers,  as 
thereinbefore  was  mentioned ;  and  also  all  that  the  covenant  and  agreement 
entered  into,  by  the  said  Edmund  Ferrers,  in  the  said  indenture  of  the  23d  day 
of  April,  1787,  for  paying  the  premiums  and  other  expenses  attending  the  said 
insurance,  and  the  full  benefit  and  advantage  of  the  said  covenant  and  agee- 
ment,  and  all  the  right,  title,  interest,  property,  possibility,  claim  and  demand 
whatsoever,  of  her  the  said  Caroline  Mary  Ferrers,  in,  to  and  upon  the  same 
premises ;  to  hold  the  said  suras  of  2,000/.  and  3.000/.,  and  all  the  said  coven- 
ants and  agreenients,  and  all  and  singular  other  the  premises  lastly  thereby 
assigned,  unto  the  trustees  upon  the  trusts  thereinafter  declared :  and  she 
appointed  the  same  trustees  to  be  her  attorneys,  to  demand  and  receive  the 
said  sums  of  2,000/.  and  3,000/. ;  and  it  was  thereby  declared  that  the  trustees 
should  stand  possessed  of  the  2,000/.  and  3,000/.  upon  trust,  to  lay 
[*141]  out  and  invest  the  same  upon  government  or  real  securities,  and  pay  •the 
interest  and  dividends  of  those  securities,  and  the  rents  of  the  leasehold 
premises,  after  Mr.  Ferrers'  deceased,  to  the  plaintiff  for  his  life,  and,  after 
his  decease,  to  Miss  Ferrers  for  her  life,  and,  after  the  decease  of  the  survivor, 
to  the  children  of  the  marriage,  as  therein  mentioned ;  and  if  there  should  be 
no  such  child,  and  Miss  Ferrers  should  die  in  the  life  time  of  the  plaintiff  then 
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in  trust  to  assign  llie  trust  premises  to  such  persons  as  Miss  Ferrers  should* 
by  will,  appoint,  and  in  default  of  such  appointment,  in  trust  for  her  next  of 
kin  at  her  decease,  under  the  statute  of  distribution,  as  if  she  had  died  un* 
married  ;  and  the  trustees  were  thereby  empowered  to  sell  the  leasehold  pre- 
mises, and  to  lay  out  the  money  arising  from  such  sale  upon  government  or 
real  securities,  and  to  stand  possessed  of  those  securities  upon  the  same  trusts 
as  were  thereinbefore  expressed  concerning  the  2,000/.  and  3,000/. 

Mrs.  Courtney,  by  her  will,  dated  the  23d  of  July,  1810,  and  which  was 
expressed  to  be  made  in  exeicise  of  the  power  given  to  her  by  her  settlement, 
gave  the  leaseholds,  (subject  to  her  father's  life  interest  therein,)  and  the  2,000/. 
to  the  plaintiflf,  and  then  proceeded  as  follows : 

*'  I  give  and  bequeath  to  my  said  father,  to  be  disposed  of  by  deed  or  will 
as  he  shall  think  fit,  the  sum  of  ],000/.,  part  of  the  sum  of  3,000/.,  which  by 
the  said  indenture  of  settlerqent,  made  on  my  said  marriage,  my  said  father 
covenants  to  keep  insured  on  his  life,  and  which  is  subject  to  the  trusts  of  the 
said  settlement.  The  remaining  sum  of  2,000/.  I  give  aqd  bequeath  equally 
between  my  two  uncles,  Thomas  Ferrers,  Esq.  and  the  Rev.  John  Ferrers ; 
and,  in  case  of  the  death  of  both  or  either  of  my  said  uncles  in  my 
life-time,  leaving  *any  child  or  children  them  or  him  surviving,  then  I  [•l42] 
give  and  bequeath  the  shares  or  share  of  them  or  him  so  dying  unto 
and  equally  between  their  or  his  respective  child  or  children.  And  as  to 
all  the  rest  and  residue  of  my  property  over  which  i  have  any  power  of  dis- 
position, I  give  and  bequeath  the  same  unto  my  said  husband  ;  and  I  appoint 
him  sole  executor  of  this  my  last  will." 

Mrs.  Courtney  died  in  1811,  without  issue.  Mr.  Ferrers  died  in  1825.  His 
brothers,  Thomas  and  John,  were  his  personal  representatives. 

Owing  to  the  additions  which,  according  to  the  practice  of  the  equitable 
assurance  office,  had  been  made,  from  time  to  time,  to  the  sum  insured,  up- 
wards of  9,000/.  was  received  under  the  policy  upon  Mr.  Ferrers'  decease. 

The  question  in  the  cause  was,  whether  the  whole  of  the  sum  received  un- 
der the  policy,  or  only  the  3,000/.  was  subject  to  the  trusts  of  the  settlement^ 
and  passed  by  the  bequests  to  the  testatrix's  father  and  uncles  ? 

Mr.  Home  and  Mr.  Bickersteth^  for  the  plaintiff: — There  can  be  no  doubt 
that,  by  the  assignment,  the  policy,  and  all  sums  to  be  recovered  under  it,  were 
Tested  in  the  trustees.  It  is  impossible  to  use  stronger  words  for  that  purpose 
than  those  contained  in  that  instrument.  The  whole  fruits  of  the  policy  must, 
therefore,  be  held  to  be  included  in  the  first  settlement.  If  Mr.  Ferrers  ever 
thought  he  was  entitled  to  any  additions  that  had  been  or  might  be  made  to 
the  sum  insured,  he  ought  to  have  asserted  his  right  before  he  executed  the 
second  settlement;  but  he  never  made  any  such  claim;  and,  as  the 
whole  fund  passed  by  the  description  of  ^3,000/.  in  the  former  settle-  [*143] 
ment,  it  must  be  held  to  pass  by  that  description  in  the  latter.  Mrs. 
Courtney,  therefore,  had  power  to  dispose  by  will  of  the  whole  sum  which 
might  be  payable  under  the  policy.    But  it  canDot  be  contended  that  her  uncles, 
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under  the  bequest  to  them  of  the  remaining  sum  of  2,000/.  are  entitled  to  the 
residue  of  the  fund  ;  for,  in  that  case,  there  would  be  nothing  upon  which  the 
residuary  bequest  could  operate,  as  she  had  no  residue,  except  the  surplus  of 
the  moneys  payable  upon  the  policy. 

Mr.  Sugden  and  Mr.  Loraine^  for  the  defendants  Thomas  and  John  Fer- 
rers : — The  trustees  were  not  bound,  by  the  setllement,  to  insure  Mr.  Ferris' 
l^fc  in  the  equitable  insurance  office,  byt  were  at  liberty  to  insure  it  in  any 
otlier  office.  This  is  material,  for  in  some  of  the  offices  no  bonuses  are  given. 
Throughout  the  whole  of  each  of  the  settlements  nothing  is  mentioned  but  the 
sum  of  3,000/.  None  of  the  parties  seems  to  have  supposed  that  any  addition 
would  ever  be  made  to  the  sum  insured.  In  the  interval  between  the  two  set- 
tlements considefable  additions  had  been  made  to  it ;  but  it  is  not  the  sum  to 
be  recovered  under  the  policy,  but  the  3,000/.,  which  is  the  subject  of  the 
second  as  well  as  of  the  first  settlement.  Thecircumstance  of  the  2,000/., 
which  could  neither  be  increased  nor  diminished,  being  coupled  with^  and  put 
on  the  same  footing  as  the  3,000/.,  furnishes  an  additional  argument  in  favor 
of  the  defendants.  If  then  the  trusts  are  declared  of  3,000.  only,  the  remainder 
of  the  fund  must  be  a  resulting  trust  for  the  personal  representative  of  Mr. 

Ferrers.  Norris  v.  Harrison.{b) 
[*144]  *Should,  however,  the  court  be  of  opinion  that  the  3,000/.  repre- 
sented the  whole  fund  then  Mrs.  Courtney  had  power,  under  her  set- 
tlement, to  dispose  of  all  the  moneys  to  be  received  under  the  policy,  and  the 
defendants  will  be  entitled  to  the  whole  of  the  moneys  subject  to  the  plaintiff's 
life  interest.  The  plaintiff  is  estopped  from  denying  this ;  for  if  he  says  that 
the  whole  fund  passed  in  the  settlement  by  the  description  of  3,000/.,  he  can- 
pot  contend  that  it  did  not  pass  by  the  same  description  in  this  will.  According 
'  to  the  argument  for  the  plaintiff,  if  Mrs.  Courtney  had  bequeathed  the  whole 
3,000/.  to  her  uncles,  the  whole  fund  would  have  passed ;  the  consequence  is 
the  same  when  it  is  disposed  of  in  distinct  sums. 

If  Mrs.  Courtney  had  meant  to  give  to  her  father  the  whole  of  the  fund  except 
the  2,000/.,  which  shehad  bequeathed  to  her  uncles,  she  would  not  have  given 
him  the  1,000/.  expressly,  but  would  have  given  the  2,000/.  to  her  uncles,  and 
the  remainder  to  her  father. 

Admitting  that  there  was  no  residue  for  the  will  to  operate  upon  except  the 
surplus  money  payable  on  the  policy,  the  residuary  bequest  could  not  have 
the  effect  of  cutting  down  api^rgift. 

The  Vice-Chancellor: — ^The  defendants,  in  their  character  of  personal 
representatives  of  the  father,  can  have  no  title  to  any  part  of  the  money  reco- 
vered from  the  equitable  assurance  office.  All  benefit  of  the  policy  was  as- 
signed  to  the  trustees  upon  the  trusts  expressed  in  the  settlement,  which  bore 
even  date  with  the  assignment :  and,  according  to  the  trusts  expressed 
[*145]    in  the  settlement,  the  only  child  of  the  marriage  became  absolutely  ""en- 

(6)  9  M&dd.  S68. 
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titled  to  all  moneys  which  should,  by  virtue  of  the  policy,  be  received  from 
the  insurance  office,  subject  only  to  the  father^s  life  interest.  When  the 
second  settlement  was  made  in  contemplation  of  the  daughter's  marriage, 
it  had  not  occurred  to  the  parties  that,  according  to  the  rules  of  the  equitable 
assurance  office,  a  much  larger  sum  would  be  payable  under  the  policy  than 
the  original  sum  insured,  and,  in  treating^  therefore,  of  the  daughter's  interest 
under  the  father's  settlement,  they  describe  it  as  a  sum  of  3,000Z.  But  it  is 
plain,  whatever  was  the  language  used,  tliat  it  was  the  intention  of  the  parties 
to  comprise,  in  the  daughter's  settlement,  her  whole  interest  under  the  policy 
of  assurance  ;  and  the  effect  must  be  the  same  as  if  more  correct  terms  of  de» 
scription  had  been  used  in  the  settlement.  As  the  sum  of  3,000/.  was  men* 
tioned  in  the  settlement  as  descriptive  of  the  daughter's  interest  in  the  policy 
of  assurance,  so  the  daughter  uses  the  same  terra,  as  descriptive  of  the  same 
interest,  in  her  will ;  and,  when  she  divides  that  interest  into  thirds  by  the  gift 
of  three  equal  sums  of  1,0002.  each,  the  words  will  pass  to  each  legatee  an 
equal  third  of  the  whole  benefit  of  the  policy.  The  defendants,  the  uncles, 
will,  therefore,  take  the  whole  sum  of  9,S270/.  subject  to  the  plaihtiff's  life  in- 
terest :  they  take  each  one  third  as  the  immediate  legatees  of  the  daughter,  and 
the  other  third  they  take  as  personal  representatives  of  the  father,  who  was  the 
otherlegatee.[lJ 

[1]  **  The  plaintiff  was  entitled,  together  With  his  brother,  to  a  continent  interest  in  a  le^ey  of 
9,000/.,  for  minjrpart  of  a  sam  of  1^0,000/.  which  according  to  the  directions  of  the  will  was  to  he  invest* 
ed  in  three  |>er  cent  consolidated  annuities  within^thiree  months  after  the  testator's  decease.  What 
the  plaintiff  was  entitled  to  was  not  literally  a  contingent  legacy  of  the  sum  of  1,000/.  bat  a  share 
of  the  stock  in  which  the  whole  20,000/.  had,  in  pursuance  of  the  will  been  invested  corresponding 
to  the  value  of  this  sum  of  1,0002.  Being  so  entitled,  and  being  desirous  of  selling  his  contingent 
reversionary  interest,  he  published  these  particulars  of  sale.**  '*  According  to  these  particulars  of 
sale  be  o^red  to  sell  his  interest  in  1,000/.  principal  money  infested  in  throe  per  cent  consols :  the 
right  therefore  which  he  represented  himself  to  bo  entitled  to,  was  not  to  sterling  money  but  to  the 
investment.  The  defendant  having  becoms  the  purchaser  of  this  interest  at  the  sale,  the  plaintiff 
executed  an  indenture  which  recites,  dtc.**— **  Hitherto  there  appears  to  be  no  ambiguity,  but  when 
we  come  to  the  assignment,  instead  of  assigning  as  might  be  expected  from  Uic  recitals,  all  that 
legacy  of  1,000/.  so  invested  in  stock,  he  assigns  all  that  sum  of  1.000/.  sterling,  being  one  moiety 
of  the  said  legacy  or  sum  of  9,0u0/.  bequeathed  by  the  will.  Now,  notwithstanding  this  Word 
sterling,  which  is  the  only  word  creating  any  ambiguity,  considering  that  it  is  explained  by  the  fol- 
lowing words,  which  describe  the  1,000/.  sterl'mg,  as  a  moiety  of  the  legacy  bequeathed  by  the  will, 
the  impression  upon  my  mind  is,  that  the  parties  did  mean  the  1,000/.  in  its  state  of  investment ; 
and  if  that  was  meant  the  word  iUrling  is  not  of  such  importance  as  to  outweigh  the  other  circum- 
stances by  which  the  effect  of  the  instrument  is  to  be  determined.  I  am  of  opinion  therefore  that 
the  plaintiff  is  not  entitled  to  the  relief  which  he  asks,** — (that  is,  to  obtain  the  surplus  value  of  the 
stock  after  deducting  the  1,000/.)^**  and.that  the  bill  must  be  dismissed  ;  but  there  is  so  much  am- 
bigiiity  in  the  case,  that  I  think  it  must  be  dismissed  without  costs."  Lord  Langdale,  M.  R.,  Luea9 
T.iloA^,3Keen,  136. 

VoL.L  11 


147  CASES  IN  CHANCERY. 


1^27,^Leeds  v.  Cheetham. 


[*146]  ♦Leeds  v.  CheethaM. 

1827,  23d  and  27th  ^ehnziy,^  Landlord  and  tenant  ^Equity. 

A  tenant  has  no  equity  to  compel  his  landlord  to  expend  money  received  from  an  inanranee  office, 
on  the  demised  premises  being;  burnt  down,  in  rebuilding'  the  premises,  or  to  reslrflin  the  land- 
lord from  suing  for  the  rent  until  the  premises  are  rebuilt. 

By  indenture,  dated  the  25th  of  March,  18^0,  the  defendant  demised  to  the 
plaintiff  a  cotton  factory,  together  With  the  steam  boiler,  steam  engine,  stearti 
pipes  and  gearing  thereunto  belonging,  for  twenty-one  years,  at  the  yearly  rent 
of  103/.  3^.  6(2. :  the  plaintiff  covenanted  to  pay  the  rent  during  the  term,  and 
to  repair  and  keep  repaired  the  inside  of  the  cotton  factory,  and  the  out-build- 
ings and  offices  thereto  belonging,  together  with  all  fixtures,  buildings,  im- 
provements and  additions  then  or  at  any  time  during  the  continuance  of  the 
term  erected  or  to  be  erected  upon  the  prenvises,  and  also  the  steam  boiler, 
steam  engine,  steam  pipes  and  gearing,  and  all  the  apparatus  thereto  belonging, 
so  long  as  the  same  would  last  or  could  be  rendered  workable  by  repair.  But 
when  the  same  or  any  part  thereof  were  quite  worn  out  by  long  use,  and  were 
no  longer  workable,  the  defendant  was  to  replace  them  with  new  ones  at  his 
own  expense,  during  the  last  fourteen  years  of  the  term  :  and  the  defendant 
covenanted  to  maintain  the  out  side  brick- work,  plastering,  slating,  tiling,  and 
all  other  outer  parts  of  the  premises,  in  good,  substantial  and  tenantable  repair, 
and  at  his  expense  during  the  last  fourteen  years  of  the  term  to  replace  cnr 
cause  to  be  replaced  the  steam  boiler,  steam  engine,  pipes  and  gearing,  and 
the  apparatus  thereunto  respectively  belonging,  with  good  and  substantial  new 
ones  of  the  same  size  and  description,  when  and  as  they  should  respectively 
become  incapable  of  further  use  by  long  service,  and  could  be  no  longer 
[*147]  rendered  *workable.  There  was  no  exception,  in  respect  of  accidents 
by  fire,  either  in  the  covenant  for  payment  of  the  rent,  or  in  the  cove- 
nant to  repair. 

On  the  22d  of  June,  1826,  the  factory,  buildings  and  premises  were  destroy- 
ed by  fire. 

After  the  lease  was  granted,  the  defendant  insured  the  factory  and  buildings 
for  500/.,  the  steam  engine  for  100/.  the  engine  house  for  60/»  and  the  gearing 
for  40/. ;  so  that  the  total  amount  of  the  sums  insured  was  700/. :  and,  shortly 
after  the  fire,  he  received  that  sum  from  the  insurance  oflSce. 

The  bill  alleged  that  the  700/.,  together  with  the  old  materials,  which  were 
of  the  value  of  350/.,  were  more  than  sufficient  to  rebuild  and  reinstate  the 
factory,  buildings,  steam  boiler,  steam  engine,  pipes,  gearing  and  premises  ; 
that  the  plaintiff  was  desirous  that  they  should  be  rebuilt  and  restored ;  and 
that  he  was  advised  that  he  was  entitled  to  have  the  700/.  applied  for  that 
purpose  ;  but  that  the  defendant  refused  so  to  apply  that  sum,  and  that  the  repairs 
he  had  done  to  the  outside  were  colorable  only,  and  so  ineffectual  that  the 
walls  would  not  support  the  machinery  :  that  nevertheless  he  insisted  on  pay- 


CASES  IN  CHANCERY.  149 

J897.— Leeds  V.  Cbe«tbam. 

ment,  by  the  plaintiff,  of  the  whole  of  the  rent,  and  bad  commenced  an  ac- 
tion against  the  plaintiff  for  a  yearns  rent,  ending  on  the  24th  of  June,  1826. 
The  bill  prayed  that  it  might  be  declared  that  the  defendant  was  bound  to  lay 
oat  and  apply  the  700/.,  or  a  competent  part  thereof,  together  with  the  old  ma* 
teriats,  in  and  towards  the  rebuilding  and  reinstating  of  the  factory, 
buildings  and  premises,  the  steam  boiler,  steam  engine,  pipes  *and  [*148] 
gearing  thereof;  and  that  he  might  be  decreed  forwith  to  lay  out  and 
apply  the  same  accordingly,  the  plaintiff  offering  to  make  good,  out  of  hi%own 
moneys,  what  the  700/.  and  the  old  materials  should  be  insufficient  for  the 
purposes  aforesaid,  to  such  extent  as  he  should  be  deemed  liable  thereto ;  and 
that  it  might  also  be  declared  that  the  plaintiff  was  not  bound  to  pay  the  rent 
during  such  time  as  the  factory  and  premises,  and  steam  boiler,  steam  engine 
and  other  machinery  should  continue  unbuilt  and  unrestorcd  ;  and  that  he 
might  be  discharged  therefrom  accordingly  ;  and  that,  in  the  mean  time,  the 
defendant  might  be  restrained  from  further  proceeding  in  the  action. 

The  defendant  demurred  to  the  bill,  for  want  of  equity. 

Mr.  Spence,  in  support  of  the  bill,  relied  upon  Brown  ▼.  Qutlter.(a)  He 
also  referred  to  the  comments,  made  upon  that  case,  by  Macdonald,  C.  B.  in 
Hare  v.  Groves,(b)  and  to  HoUzapffel  v.  Baker  ;(c)  and  saicf  that  the  con- 
sequence of  refusing  the  relief  sought  by  the  bill  would  be,  that  as  often  as 
the  defendant  brought  an  action  against  the  plaintiff  for  the  rent,  the  plaintiff 
would  bring  a  cross  action  against  the  defendant  for  not  repairing  the  outside 
of  the  buildings,  which  Lord  Northington,  C.  said  would  be  yery  vexatious  and 
endless,  and  introduce  a  kind  of  equity,  (c/) 

Mr.  Cooper,  in  support  of  the  demurrer,  said  that  if  the  equity 
contended  for  were  to  prevail,  it  would  *encourage  tenants  to  let  their  [*149] 
buildings  get  out  of  repair,'  and  then  set  fire  to  them  :  that,  if  part 
only  of  the  premises  were  destroyed  by  fire,  it  would  be  impossible  to  deter- 
mine what  part  of  the  rent  ought  to  be  deducted  until  they  were  repaired;  and* 
he  cited  Hare  y.  Groves  and  Holtzapffel  v.  Baker,  and  particulaily  the  fol- 
lowing passage  in  the  argument  for  the  plaintiff  in  the  last  case  :  *'As  to  the 
distinction  where  the  landlord  insured  and  received  the  value,  it  is  extremely 
difficult  to  conceive  how  that  distinct  contract,  merely  for  the  advantage  of  the 
lessor,  with  which  the  lessee  has  no  concern,  can  affect  the  right  as  between 
them.'' 

The  Vice-Chancellor,  after  stating  the  substance  of  the  bill,  proceeded  as 
follows : — To  this  bill  the  defendant  has  put  in  a  general  demurrer  ;  and  the 
question  is,  whether  there  is  any  ground  of  equity  to  support  the  bill.  There 
being  in  the  lease  no  exception  as  to  the  case  of  accident  by  fire,  the  plaintiff 
at  law  continues  bound  to  pay  his  rent;[l]  he  continues  bound  also,  by  his 
covenant,  to  keep  in  repair  the  inside  work  of  the  factory,  the  steam  engine, 

(«)  Amb.  619.  (h)  3  Anit.  687.  («)  18  Vm.  115.  if)  Amb.  621. 

[1]  Vide  Gdtof  v.  Grtf«R,  4  Paige,  355. 
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and  the  other  apparatus,  and  all  the  out  buildings  and  fixtures  which  were  oa 

the  premises.    On  the  other  hand,  the  defendant,  for  want  of  the  exception  aa 

to  accident  by  fire,  continues  bound  by  his  covenant  to  repair  the  outer  part  of 

the  buildings,  and  also  by  his  covenant  to  replace  the  steam  boiler  and  other 

apparatus  during  the  last  fourteen  years  of  the  term ;  and  when,  from  long  use» 

they  are  no  longer  workable,  under  these  covenants,  the  defendant  is  bound  to 

rebuild  the  factory,  and  to  caver  in  the  same  with  proper  roofing  and 

f*150J    slating  or  tiling ;  *and  the  plaintifi'  is  bound  to  rebuild  the  out*buildinga, 

and  to  do  all  necessary  works  to  complete  the  inside  work  of  tho 

factory  when  it  is  built  and  covered  in  by  the  defendant.    And  clearly,  at  law, 

the  plaintifi*,  having  covenanted  to  pay  his  rent  during  the  whole  continuance 

of  the  lease,  is  not  entitled  to  any  suspension  of  the  rent  during  the  time  that 

will  be  occupied  in  the  rebuilding  and  restoration  of  the  premises* 

It  appears  to  me  that,  in  this  respect,  equity  must  follow  the  Iaw«  The 
plaintiff  might  have  provided  in  tlie  lease  for  a  suspension  of  the  rent  in  the 
case  of  accident  by  fire ;  but,  not  having  done  so,  a  court  of  equity  cannot 
supply  that  provision  which  he  has  omitted  to  make  for  himself;  and  it  must 
be  intended  that  the  purpose  of  the  parties  was  according  to  the  legal  effect  of 
the  contract  With  respect  to  the  equity  which  the  plaintiff  alleges  to  arise 
from  the  defendant's  receipt  of  the  insurance  money,  there  is  no  satisfactory 
principle  to  support  it.  The  defendant  having  so  contracted  with  the  plaintiflT 
as  to  render  himself  liable  to  rebuild  the  outer  work  of  the  factory  in  case  of 
accident  by  fire,  has  very  prudently  protected  himself  by  insurance  from  the 
loss  he  would  otherwise  have  sustained  by  such  an  accident.  But  upon  what 
principle  can  it  be  that  the  plaintiff's  situation  is  to  be  changed  by  that  precau- 
tion on  the  part  of  the  defendant,  with  which  the  plaintiff  had  nothing  whatever 
to  do  ?  The  plaintiff  has  sought  his  protection  in  the  contract  by  the  covenant 
which  he  has  required  from  the  defendant ;  and  to  those  covenants  must  he 
alone  resort. 

In  this  case  some  embarrassment  may  arise  from  the  singular  cove* 
[*151]  nants  as  to  the  steam  engine  and  other  ^apparatus.  The  plaintiff  has 
covenanted  to  keep  them  in  repair  so  long  as  they  can  be  continued  in 
use  by  repair ;  and  the  defendant  has  covenanted  to  replace  them  with  new 
articles  of  the  same  description,  at  some  time  during  the  last  fourteen  years  of 
the  lease,  when  they  cease  to  be  workable  by  repair.  The  literal  effect  of 
these  mutual  covenants  is^defeated  by  the  fire.  But  the  parties  will,  no  doubt, 
have  the  good  sense  to  arrange  between  themselves  what  justice  requires  in 
this  case,  without  the  necessity  of  resorting  to  cross  actions  of  covenant.  But, 
if  not,  the  remedy  is  at  law,  and  this  court  cannot  interfere. 

Demurrer  allowed. 
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Williams  v.  Broadiiead, 

1897,  9d  and  8th  Maroh.— JVaelte«.— fvttfeiiM.— 2>e|iM<<tbfif. 

Office  oopias  of  depositioDS  by  Viyvag  peiwmi  in  a  titba  laic  in  the  «zcb«qiier  may  be  read  in  a  ainii. 
lar  suit  in  this  coort  against  another  defendant  who  makes  the  same  defence,  on  production  of 
office  copies  of  the  hiU  and  answer  in  the  former  suit,  without  any  order  of  this  coort  for  that 
purpose. 

This  was  a  tithe  suit  instituted  by  a  vicar  against  an  occupier  of  lands  in 
the  parish.  The  plaintiff  had  obtained  a  decree  in  a  similar  suit  in  the  excbe« 
quer  against  another  occupier.  The  defence  made  in  both  suits  was,  that  the 
lands  were  discharged  of  tithes  by  having  belonged  to  the  abbot  and  convent 
of  Westminster.  The  defendant  had  obtained,  as  bf  course,  an  order  that  the 
depositions  of  witnesses  who  were  still  living,  which  had  been  taken  in  the 
latter  suit,  might  be  read  at  the  hearing  of  the  former. 

Mr.  Duckworth^  for  the  plaintiff,  now  moved  to  discharge  that  order  for  irre- 
gularity. 

*Mr.  Boteler,  for  the  defendant,  referred  to  Coke  v.  Fountain  ;{a)    [*152] 
Hand's  Prac.  114;  Bishop  of  Hereford  v.  Cooper  ;(6)  Christian  v. 
Wrenn  ;(c)  and  Goodenough  v.  Alway.{d) 

The  Yicb-Chancellor  : — ^This  order  has  been  obtained  by  the  plaintiff 
imder  a  misapprehension  of  the  principles  and  practice  of  the  court  in  such 
cases. 

Where  there  is  cause  and  cro8S«cause,  there  the  order,  which  has  been  ob* 
tained  here,  is  extremely  useful ;  because  it  saves  the  necessity  of  examining 
the  witnesses  in  both  causes  ;  and  the  depositions  are  read,  without  more,  as  if 
taken  in  both  causes.  But  here  the  parties,  not  being  the  same  in  both  causes^ 
not  the  depositions  themselves,  which  the  court  of  exchequer  will  not  part 
with,  but  office  copies  of  the  depositions  are  to  be  read,  if  at  all,  upon  the  prin* 
ciple  that  they  are,  in  their  nature,  legal  evidence,  having  regard  to  the  subject 
of  the  two  suits ;  and  the  plaintiff  is  entitled  to  read  them  as  evidence,  without 
any  order,  upon  production  of  the  office  copy  of  the  bill  and  answer,  for  the 
purpose  of  showing  that  the  same  points  were  in  issue  in  the  first  cause.  The 
order  which  has  been  obtained  will  not  relieve  the  plaintiff  from  the  necessity 
of  the  production  of  the  office  copies  of  the  bill  and  answer  and  depositions, 
and,  serving  no  purpose  whatever,  the  order  must  be  discharged,  as  improperly 
introduced  upon  the  records  of  the  oourt.[l] 

(«)  1  Vern.  413.  (6)  Banh.  293.  (c)  Ibid.  331.  (d)  S  Sim.  ^  8tq.  481. 

[1]  Tide  Cwrwgton  ▼.  Cornoek,  3  Sim.  567. 
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[*153]  *Charretib  ».  Vaitsk. 

1827,  Slat  Fcbraary. — Annuity. — Sate  of  ditidendt. 

An  ftasigmiMnt  of  15(N.,  part  of  tbe  dividsnda  of  a  sum  of  stock  to  which  the  Tcndbr  was  entitled 
ibr  lifo,  with  a  proviso  that  the  purchaser  shouM  not  receive  any  part  of  the  dividends  then  grow- 
ing doe,  bai  a  proportionable  paK  of  the  15(K.,  i»  a  grant  of  an  annaitj  to  that  amoant,  and  moat 

•     be  memorialized. 

By  an  indenture,  dated  the  16th  June,  1821,  made  between  the  Rev.  John 
Vause,  clerk,  of  the  first  part,  John  Kendall,  gent,  of  the  second  part,  and  the 
defendant,  John  Nicholson,  of  the  third  part ;  after  reciting  an  indenture  of 
settlement  of  the  2d  of  April,  1800,  so  far  as  regarded  the  trusts  thereby  de- 
clared of  5,200/.  Three  per  cent  consolidated  bank  annuities  therein  men- 
tioned, and  that,  under  the  tnrats  of  the  recited  indenture,  12,800/.  three  per 
cent,  consolidated  bank  annuities  had  been  added  to  the  5,200/.  like  bank  an- 
nuities, making  together  18,000/.,  three  per  cent  consolidated  bank  annuities, 
which  were  then  standing  in  tbe  names  of  Edward  Wilbraham  Bootle,  George 
Case,  and  Ralph  Fisher,  the  younger,  the  trustees  of  the  indenture  of  settle- 
ment, in  the  books  of  the  governor  and  company  of  the  bank  of  England,  and 
to  the  dividends  and  annual  produce  of  which  the  said  John  Vause  was  en- 
titled, during  his  life,  under  or  by  virtue  of  the  said  indenture  of  settlement,  free 
from  any  incumbrance  whatsoever ;  and  alsa  reciting  that  the  said  John  Ken- 
dall had  then  lately  contracted  and  agreed  with  the  said  John  Vause  for  the 
purchase  of  the  annual  sum  of  150^,  part  of  the  yearly  dividends  of  the  said 
18,000/.,  three  per  cent  consolidated  bank  annuities,  so  vested  in  the  names  of 
the  said  trustees  as  aforesaid,  for  and  during  the  natural  life  of  the  said  John 
Vause,  for  the  price  or  sum  of  1,100/.,  but  no  part  of  the  said  purchase  money 

had  been  then  paid,  nor  had  any  assignment  of  the  said  annual  sum 
[*]54J    been  made,  p\]rsuant  to  the  said  ^recited  contract ;  and  also  reciting 

a  policy  of  insurance,  effected  by  the  said  John  Kendall  on  the  life  of 
the  said  John  Vause,  in  the  European  Life  Insurance  Office,  for  the  sum  of 
1,300/.,  and  that  the  said  John  Kendall  had  contracted  and  agreed,  with  the 
defendant  Nicholson,  for  the  sale  to  him  of  the  said  annual  sum  of  150/.,  during 
the  natural  life  of  the  said  John  Vause,  for  the  price  or  sum  of  1^300/.,  and 
had  agreed  with  Nicholson  to  assign  to  him  the  said  policy  of  insurance,  upon 
his  paying  to  the  said  John  Kendall  the  premium  paid  by  him  to  the  said  in- 
surance office  :  it  was  by  the  said  indenture  witnessed  that,  in  pursuance  of  the 
said  recited  contracts  and  agreements,  and  in  consideration  of  l,100/«  by  the 
direction  of  the  said  John  Kendall  paid  by  the  said  John  Nicholson  to  the  said 
John  Vause,  and  of  200/.,  making  together  1,3002.  to  the  said  John  Kendall 
also  paid  by  the  said  John  Nicholson,  the  said  John  Vause,  with  the  consent 
and  approbation  of  the  said  John  Kendall,  assigned,  transferred  and  set  over, 
and  the  said  John  Kendall  ratified  and  confirmed  unto  the  said  John  Nicholson, 
his  executors,  administrators  and  assigns,  all  that  the  clear  yearly  sum   of  1502., 
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being  part  of  the  dividends  arising  from  the  said  18,000/.,  three  per  cent  con- 
solidated bank  annuities)  standing  in  the  names  of  the  said  trustees  in  the 
books  of  the  gotemor  and  company  of  the  bank  of  England  as  aforesaid,  and 
all  the  right,  interest,  property,  claim  and  demand  whatsoever,  at  law  and  in 
equity,  of  the  said  John  Vause,  in>  to  and  out  of  ihe  said  annual  sura  or  yearly 
dividends  of  150/.,  and  every  part  thereof,  together  with  all  powers,  remedies 
«nd  means  whatsoever,  requisite  or  necessary  for  suing  for,  recovering,  receiv- 
ing and  giving  effectual  releases  and  discharges  for  the  same  ^  to  hold, 
receive,  take  and  enjoy  the  said  annual  •sum  of  150/.,  of  the  said  divi-    [*155] 
dends  of  the  bank  annuities,  unto  the  said  John  Nicholson,  his  execu- 
tors, administrators  and  assigns,  thenceforth  for  and  during  the  natural  life  of 
ihe  said  John  Vanse,  to  be  paid  and  payable  half  yearly,  when  and  as  the  said 
dividends  should  be  payable  at  ihe  bank  of  England,  and  the  first  half  yearly 
payment  thereof  to  be  made  at  the  neit  payment  of  dividends  on  the  said  bank 
annuities,  at  the  bank  of  England,  after  the  date  of  the  said  indenture,  save  and 
•except  that,  as  ifaere  would  be  only  one  month's  interest,  amounting  to  12/.  10^. 
due  to  the  said  John  Nicholson,  in  July  then  next,  being  the  time  when  the 
9aid  dividends  would  become  payable,  it  was  agreed  that  the  said  John  Nichol- 
son  should  receive  such  sum  of  ]2/>105.  at  that  time  only,  and  afterwards 
should  have,  receive  and  take  the  whole  of  the  said  annual  sum  of  150/.,  part 
of  the  said  dividends  of  the  said  18,000/,,  three  per  cent  consolidated  bank  an- 
nuities, by  half  yearly  payments,  as  they  should  become  due,  as  aforesaid : 
«nd  the  said  John  Vause  thereby  authoriced  and  directed  the  said  E.  W. 
Bootle,  George  Case,  and  R.  Fisher,  the  younger,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or  the  trustees  or 
trustee  for  the  time  being  of  the  said  recited  indenture  of  settlement,  from  time 
to  time,  during  the  life  of  the  said  John  Vause,  to  pay  the  said  annual  sum  of 
150/.^  part  of  the  dividends  of  the  said  18,000/.,  three  per  cent  consolidated 
bank  annuities,  standing  in  the  names  of  the  said  tnistees  as  aforesaid,  or  other- 
wise to  empower  the  said  John  Nicholson,  his  executors,  administrators  or 
assigns  to  receive  the  said  annual  sum  when  and  as  the  said  dividends  should 
become  due  and  payable :  and  the  said  John  Vause  did  thereby  cove- 
nant with  the  said  John  Nicholson  that  he  had  good  *right  to  assign    [*]56] 
the  150/.,  part  of  the  dividends  of  the  said  18,000/.  bank  annuities,  unto 
the  said  John  Nicholson,  his  executors,  administrators  and  assigns,  during  the 
life  of  the  said  John  Vause,  in  manner  aforesaid  ;  and  that  it  should  be  lawful 
for  the  said  J.  Nicholson,  his  executors,  administrators  and  assigns,  from  time 
to  time,  during  the  natural  life  of  the  said  John  Vause,  to  receive  and  take  the 
said  annual  sum  of  150/.,  part  of  the  dividends  of  the  said  18,000/.,  three  pier 
cent   consolidated  bank  annuities,  when  and  as  the  said  dividends  should  be- 
come due  and  payable,  the  first  payment  of  12/.  10^.  being  the  proportionable 
part  of  such  annual  sum  as  aforesaid,  to  become  due  and  payable  at  the  next 
payment  of  dividends  on  the  said  bank  annuities,  at  the  bank  of  England,  after 
the  date  of  the  said  indenture :  and  the  said  John  Vaiise  covenanted  in  the 
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usual  manner  tor  further  assigning  and  assuring  the  said  annual  sum^of  150/.» 
part  of  the  said  dividends,  uitto  the  said  J.  Nicholson,  his  executors,  adminis'- 
Irators  and  assigns,  during  the  life  of  the  said  John  Vause.  And  the  indenture 
also  contained  an  assignment,  from  the*said  John  Kendall  to  the  said  J.  Nichol- 
son, of  the  said  policy  of  assurance  effected  by  him  on  the  life  of  the  said 
John  Vause. 

On  a  motion  being  made,  in  this  cause,  for  payment  of  the  dividends  of  the 
18,000/.  stock  into  court,  the  parties  consented  that  the  court  should  decide 
whether  the  above  transaction  was  a  sale  of  part  of  the  dividends  of  the  stocky 
or  a  grant  of  an^annuity :  in  which  latter  case  it  was  void  for  want  of  a  memo* 
rial. 

Mr.  Shadwell  and  Mr.  Wilbrahatn^  for  the  defendant  Nicholson  :-^ 
[*157j  *The  question  is,  whether  this  is  an  assignment  of  an  annual  suroi 
part  of  the  dividends  of  the  stock,  or  a  grant  of  an  annuity  secured  on 
the  dividends.  If  the  parties  had  intended  that  it  should  be  the  latter,  this 
mode  of  transaction  would  not  have  been  adopted  ;  but  the  deed  would  have 
contained  a  grant  of  the  annuity,  and  an  assignment  of  the  dividends  to  a  trus* 
tee  to  secure  the  annuity.  The  deed  recites  that  Nicholson  contracted  for  the 
purchase  of  a  part  of  the  dividends,  and  the  deed  is  an  assignment  of  the 
dividends.  The  grantee  is  subject  to  all  the  consequences  to  which  the  dividends 
are  liable ;  and  if  the  whole  income  of  the  fund  had  been  assigned  to  different 
persons,  and  the  dividends  had  been  afterwards  reduced,  Nicholson  could  not 
have  made  the  other  assignees  bear  the  whole  loss,  but  must  have  borne  his 
proportion  of  it. 

In  grants  of  annuities  there  is  always  a  provision  for  payment  of  a  propor- 
tionable part  in  case  of  the  grantee  dying  between  any  of  the  days  of  payment. 
Here  there  is  no  such  provision.    Brown  v.  Like,{a) 

Mr.  Sugden  and  Mr.  Lynchy  contra  : — It  has  been  said  that  this  is  not  an 
annuity,  because  the  deed  is  not,  in  form,  a  grant.  In  annuity  transactions 
there  is  no  actual  grant,  except  were  the  security  is  a  freehold  or  a  leasehold 
estate.  When  the  annuity  act  speaks  of  a  grant  of  an  annuity,  it  means  an 
annuity  in  whatever  manner  secured,  whether  by  bond,  covenant,  or  other- 
wise. 
[*158  '^Tbere  is  nothing  in  this  deed  to  show  that,  if  the  dividends  are  re- 
duced, the  grantee  must  bear  his  proportion  of  the  loss.  If  the  seller 
had  intended  that  to  be  the  case,  he  would  have  assigned  to  Nicholson  a  cer- 
tain proportion  of  the  dividends,  instead  of  a  specific  sum  of  1 502. 

As  to  there  not  being  a  stipulation  for  payment  of  a  proportionable  part  of 
the  annuity,  there  is  here  such  a  stipulation  ;  only  it  is  inserted  at  the  commen- 
cement of  the4)eriod  for  which  the  sum  is  to  be  paid,  instead  of  at  the  end  of 
it.    This  stamps  the  grant  with  the  character  of  an  annuity. 

Then  there  is  an  assignment  of  a  policy  of  insurance  on  the  grantor's  life. 

(a)  14  Vet.  302, 
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And  m  ail, cases  of  purchaaea  of  annuitieat  the  purchaaera  take  care  lo  ha?e 
their  priocipal  secured  ;  as  they  consider  it,  not  se  much  a  purchase,  as  a  loan 
at  a  certain  sum  per  cent.  The  decision  in  Brawn  t.  Like  proceeded  on  the 
ground  that  the  transaction  was  a  sale  out'  and  out.  That  decision  was  directly 
against  the  opinion  expressed  by  Lord  Rosslyn,  C.  in  Duke  of  Bolton  v-  TFi/* 
liams.{b)  If  this  deed  had  been  aaale  of  dividends,  Nicholson  would  have 
been  entitled  to  receive  them  in  July,  1821 :  but  it  is  expressly  stipulated  that 
he  shall  receive  12Z.  lOi.,  for  interest,  instead  of  those  dividends.  Hood  v. 
Burlton(c)  is  precisely  in  point. 

Mr,  Shadwell^  in  reply: — No  intention  to  make  the  grantor,  person- 
ally liable  to  pay  the  annuity,  can  be  collected  from  this  deed. 
•There'is  not  only  no  grant,  but  no  covenant  to  pay  the  annuity.  The  [*169] 
stipulation  as  to  the  payment  of  12/.  \0s.  shows  that  the  parties  con- 
templated that,  but  for  that  provision,  the  July,  dividends  would  have  passed. 
The  opinion  alluded  to  in  Duke  of  Bolton  v.  Williams  is  considered  not  to  be 
ItCW;  and  in  Hood  v.  Burlton^  Buriton  covenanted  to  make  up  any  deficiency 
in  the  funds. 

The  Vicb-Chancbllor  : — ^The  single  question  here  is,  whether  this  deed 

'is,  substantially,  a  grant  of  an  annuity  of  150Z.  a  year,  for  the  Kfe  of  Mr.  Vause, 

secured  by  the  dividends  of  a  sum  of  18,000/.  three  per  cent,  consols,  or  is 

only  an  assignment  of  such  a  proportion  of  those  dividends  as  the  sum  of  150/. 

bears  to  the  whole  annual  amount  of  those  dividends. 

The  form  of  the  expression  used  in  the  deed  is  immaterial.  Now  it  is 
clearly  not  a  sale  of  a  proportion  of  those  dividends ;  because  the  deed,  being 
executed  in  the  month  of  June,  it  is  specially  provided  that  the  grantee  shall 
not  take  such  a  proportion  of  the  July  dividends  as  the  sum  of  150/.  bears  to 
the  whole  amount,  but  the  sum  of  12/.  lOs.  only,  being,  in  the  language  of  the 
deed,  the  proportionable  part  of  the  annual  sum  of  150/.  which  would  be  due 
and  payable  at  the  time.  This  circumstance  is  decisive  that  it  is  not  a  sale  of 
a  proportion  of  the  dividends,  but  a  grant  of  an  annual  sum  of  150/.  for  the 
life  of  Mr.  Vause.  The  case  of  Hood  v.  Buriton  is  in  point,  both  as  to  tbe 
form  of  the  expression  used,  and  the  principle  of  the  decision.  And  Browne 
▼.  Like  is  plainly  distinguishable,  being,  in  form  and  in  substance,  the  sale  of  a 
proportion  of  the  life  interest. 


•Tannbr  v.  Bynb.  t*16<>] 

1837,  16th  and  17lh  March.— C0iiM<2rra<tOR. — Specialty  creditor. 

A  grant  of  an  annuity  to  Uie  grantot*s  liiter,  though  ezpressed  to  he  made  for  natural  love  and 

affection,  may  he  proved  to  have  heen  made  in  eonaaderation  of^her  marriage,  and  will  entiUe  hfst 

to  rank  as  a  apecialty  creditor  of  the  grantor. 

(»)  3  Vea.  J.  138.  <0  Ibid.  39. 
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A  husband  made  a  poit-nuptial  aetUement  of  4,000i.  in  favor  of  his  wife  and  children,  and  then 
in  consideration  ot  the  4,000/.,  expressed  to  have  been  lent  to  him  by  the  trastees  of  the  settle. 
ment,  made  a  mortgage  to  them  of  a  real  estate  to  secure  that  sam,  and  covenanted  to  repay  it. 
The  husband  never,  in  fact,  paid  the  4,0002,  to  Aie  trustees :  Held,  neveitheless,  that  they  wel« 
specialty  creditors  of  the  husband. 

The  plaintiff  was  a  specialty  creditor  of  Henry  Byne,  deceased ;  and  the 
object  of  the  bill  was  to  have  the  deceased's  personal  estate  applied  in  pay- 
ment of  his  debts*  The  usual  decree  having  been  made,  the  master  reported 
to  the  following  effect : — 

That  by  an  indcnture>  dated  the  33d  of  September,  1807,  taade  between 
the  deceased,  of  the  first  part,  Ann  Isabella  Augusta  Byne,  his  sister,  of  the 
second  part,  and  Humphry  John  Norris  Bawden,  and  John  Burgess  Karslake, 
the  younger,  of  the  third  pan,  the  deceased,  in  consideration  of  bis  natural 
love  and  affection  for  his  sister,  and  for  making  a  permanent  provision  for  her 
during  her  life,  granted  to  her,  for  her  life,  an  annuity  of  50Z.>  charged  upon 
certain  lands  in  the  county  of  Surrey,  therein  described,  to  commence  from 
the  39th«of  September,  1 807 ;  and,  for  himself,  his  heirs,  executors  and  ad- 
ministrators, covenanted  with  her  to  pay  the  annuity  accordingly :  that,  before 
the  date  and  execution  of  the  annuity  deed,  a  marriage  had  been  agreed  upon, 
and  was  afterwards  solemnized,  between  Richard  Bawden  and  Ann  Isabella 
Augusta  Byne ;  that,  upon  the  treaty  for  the  same,  the  deceased  agreed  to 
make  a  provision  or  settlement  for  his  sister,  and  did,  in  consideration 
[*161]  *of  the  marriage,  and  of  his  natural  love  and  affection  for  her^  grant  to 
her  the  annuity  of  50/. :  that,  as  a  further  provision  for  her  on  her 
marriage,  he  did,  by  an  indenture  of  settlement,  bearing  even  date  with  the 
grant  of  the  annuity,  and  made  between  him  of  the  first  part,  his  sister  of  the 
second  part,  Richard  Bawden  of  the  third  part,  and  Humphry  John  Norris 
Bawden,  and  John  Burgess  Karslake,  the  younger,  of  the  fourth  part,  assign 
(amongst  other  things)  to  Humphry  John  Norris  Bawden,  and  John  Burgess 
Karslake,  the  younger,  the  sum  of  500/.,  secured  to  him  upon  mortgage  of 
certain  lands  in  the  county  of  Surrey,  upon  trust  to  pay  the  interest  thereof  to 
his  sister,  for  her  separate  use,  for  her  life,  and,  after  her  decease,  to  Richard 
Bawden,  for  life,  and,  after  his  decease,  the  trustees  were  to  stand  possessed 
of  the  500/.  upon  trust  for  the  issue  of  the  marriage,  as  therein  mentioned. 
The  master  also  found  that  the  defendant,  who  was  the  widow  and  administra- 
trix of  the  deceased,  by  her  aflSdavit  stated  that»  by  indentures  of  lease  and 
release,  dated  the  2Sth  and  29th  of  September,  1800,  made  between  the  de* 
ceased,  of  the  first  part,  Ann  Isabella  Augusta  Byne,  of  the  second  part,  John 
Hubbersty,  of  the  third  part,  and  William  Barry  Wade,  of  the  fourth  part,  for 
the  consideration  of  natural  love  and  affection  the  deceased  granted,  unto  or 
for  the  use  of  Ann  Isabella  Augusta  Byne,  an  annuity  of  50/.  for  her  life,  and 
that  that  annuity  was  duly  paid  accordingly,  as  the  deponent  believed ;  and 
that  a  marriage  took  place,  in  the  month  of  September,  1607,  between  Ann 
Isabella  Augusta  Byne  and  Richard  Bawden ;  that,  at  the  time  of  sy^h  mar- 
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hage,  and  for  a  long  time  previously  thereto,  the  indeotures  of  the  28th 
and  29th  of  September,  1800,  *were  in  the  possession  of  Hubbersty,  and  [*162] 
the  same  could  not  then  be  obtained ;  whereupon  the  deceased  granted 
the  indenture  of  September,  1807,  in  lieu  of  the  annuity  granted  in  September, 
1800,  and  that  the  annuities  were  one  and  the  same»  and  that  the  indentures 
of  the  28th  and  29th  of  September,  1800,  had  since  been  delivered  to  the  de- 
ceased, and  were  then  in  the  deponent's  possession  ;  and  that,  at  the  time  of 
the  grant  of  the  first-mentioned  annuity,  Ann  Isabella  Augusta  Byne  was  not 
known,  as  the  deponent  believed,  to*  Richard  Bawden,  and  that  it  was  not 
granted  in  consideration  of  any  marriage  then  in  contemplation,  but  was  en 
tirely  voluntary  on  the  part  of  the  deceased :  and  that  the  deponent  further 
stated  that,  in  contemplation  of  the  marriage  between  Ann  Isabella  Augusta 
Byne  and  Richard  Bawden,  the  deceased  transferred,  unto  or  for  their  benefiti 
a  mortgage  for  500/. ;  and  she,  the  deponent,  and  the  deceased  granted  another 
annuity  of  30/^  which  bad  since  ceased :  that  upon  these  grounds  Richard 
Bawden  and  Ann  Isabella  Augusta,  his  wife,  claimed  to  be  due  to  them^  under 
the  indenture  of  the  22d  of  September,  1807,  the  arrears  of  the  annuity  of 
50/.  from  the  29tb  of  September,  1821,  (up  to  which  time  the  same  was  paid,) 
to  the  25th  of  March,  1825.  The  master  added  that  he  had  considered  of  this 
claim,  and  the  evidence  in  support  of  it,  and  found  that,  under  the  covenant 
contained  in  the  indenture  of  the  22d  of  September,  1807,  Mr.  and  Mrs.  Baw- 
den were  specialty  creditors  on  the  estate  of  the  deceased,  (the  court  having 
declared  that  the  intestate  had  no  title  to  the  estate  charged  with  the  pay- 
ment of  that  annuity ;)  and  that  the  sum  of  claimed  by  them  for  arrears  was 
due  to  them. 

Mr.  and  Mrs.  Bawden,  by  their  affidavit  (which  the  master  referred  [*163] 
to  in  his  report)  deposed  that,  some  years  previous  to  their  marriage, 
the  intestate  agreed  or  promised  to  settle  an  annuity  of  50/.  on  or  in  trust  for  Mrs. 
Bawden  ;  and  that  she  believed  that  one  or  more  deed  or  deeds,  for  that  purpose, 
was  or  were  prepared,  but,  whether  such  deed  or  deeds  bore  date  on  or  about  the 
28th  and  29th  of  September,  1800,  or  was  or  were  ever  executed  by  the  intestate, 
she  could  not  set  forth :  that  she  occasionally  resided  with  the  intestate  previ- 
ous to  her  marriage,  and  that  she  was,  at  times,  furnished  with  small  sums  of 
money  by  him,  but,  according  to  her  recollection  and  belief,  she  did  not,  on  her 
own  account,  receive  from  him,  between  the  28th  and  29th  of  September,  1800, 
and  the  day  of  her  marriage,  any  sum  or  sums  of  money  (after  deducting  the 
sum  of  100/.  which  the  intestate  promised  to  bestow  on  her  as  a  wedding  pre- 
sent,) which,  collectively,  would  amount  to  a  sum  equal  to  an  annuity  of  50/., 
from  the  29th  of  September,  1800,  to  the  22d  of  September,'  1801  ;  nor  did 
she  ever  imagine  or  consider  that  such  sums  so  received  by  her  were  paid  in 
liquidation,  or  discharge;  or  in  lieu  of  the  annuity  of  50/,,  but  (with  the  excep- 
tion of  the  sum  of  100/.)  as  the  gratuitous  presents  of  the  intestate :  that, 
upon  the  treaty  for  her  marriage,  the  intestate  agreed  to  settle  100/.  per  annum 
on  her  in  manner  following,  (that  is  to  say,)  50/.i  part  thereof,  for  her  life,  was  to 
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be  charged  on  certatin  hinds  in  the  county  o^  Surrey  ;  30/.,  other  part  thereof, 
during  the  joint  lives  of  herself,  the  intestate,  and  his  widow,  was  to  be  charged 
on  certain  lands  in  the  couhty  of  Devon  ;  and  20/.,  the  residue  thereof,  for  the 

life  of  Mrs.  Bawden,  was  to  be  paid  out  of  the  interest  of  a  sum  of 
[^164]  500/.,  due  to  the  intestate  on  ^mortgage  :  that  deeds  to  effectuate  such 

the  intention  of  the  parties  were  uoootdingly  prepared  and  executed  ; 
and  that  the  annuity  of  50/.  so  agreed  to  be,  and  actually  settled  on  the  roar-* 
riage  of  the  deponent,  was  not  in  lieu  of  the  annuity  of  50/.  said  to  be  settled, 
OT  agreed  to  be  settled  by  the  deeds  of  tlie  38th  and  29th  of  September,  180CH 
but  was  in  consideration  of  the  deponent*s  marriage,  and  of  the  intestate's  nata- 
iral  love  and  affection  for  her ;  that  not  only  the  interest  of  the  500/.  due  on 
mortgage,  but  also  the  principal  sum  of  500/.  was  also  settled  on  the  marriage  ; 
and  that,  on  the  treaty  for  the  marriage,  Mr.  Bawden  agreed  to  convey  and 
settle  divers  lands  in  the  counties  of  Devon  and  Somerset,  which  were  settled 
accordingly  ;  and  that  the  property  so  settled  by  him  was  of  the  yearly  value 
of  250/,  and  upwards. 

The  assets  not  being  sufficient  to  pay  all  the  intestate's  debts,  the  plaintiff 
excepted  to  the  report*  on  the  ground  that  the  covenant  in  the  indenture  of  the 
22d  of  September,  1807,  was  voluntary  on  the  part  of  the  intestate,  and  not 
{supported  against  his  creditors  by  any  good  or  valuable  consideration. 

Mr.  Heald^  and  Mr.  Teed,  in  support  of  the  exception  ! — ^The  assets  being 
deficient,  it  is  important  that  the  claim  of  Mr.  and  Mrs.  Bawden  should  be 
brought  under  the  consideration  of  the  court,  in  order  that  it  may  be  decided 
whether  the  debt  they  claim  ought  to  be  preferred  to  intestate's  simple-contract 
creditors.  The  deed  of  September,  1807,  is  on  the  face  of  it,  purely  volunta- 
ry.    At  the  time  that  deed  was  executed  the  marriage  had  been  agreed  upon  ; 

and  it  contains  no  allusion  whatever  to  the  marriage.  It  appears  by 
[*165]    *the  affidavit  of  Mr.  and  Mrs.  Bawden  that  this  deed  was  not  made  in 

lieu  of  the  deeds  of  the  28th  and  29th  of  September,  1800 ;  the  master 
reports  that  those  deeds  were  not  lost ;  nor  were  there  any  arrears  of  the  annu- 
ity secured  by  those  deeds  due  at  the  time  the  indentune  of  September,  1807, 
was  executed.  This  case  therefore  does  not  fall  within  the  principle  of  Gi/- 
ham  V.  Locke.{a)  But,  supposing  that  the  deed  of  1807  was  made  in  lieu  of 
the  deeds  of  1800,  as  the  latter  were  voluntary,  the  former  also  must  be  vo- 
hintary. 

Mr.  Knight,  in  support  of  the  exception  : — The  master  does  not  stete  the 
contents  of  the  defendant's  affidavit,  as  facts,  but  merely  as  statements.  The 
facts  he  finds  are  that,  at  and  before  the  date  and  execution  of  the  grant  of  the 
annuity,  a  marriage  had  been  agreed  upon  between  Mr.  and  Mrs.  Bawden,  and 
that  it  was  afterwards  solemnized.  This  grant  therefore  was  made  for  a  valu- 
able consideration.  The  next  deed  is  strictly  a  marriage  settlement,  and 
bears  even  date  with  the  grant,  and  the  husband  is  a  party  to  it.    Both  deeds 

(•)  9  Van  619. 
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theiefore  tre  bol  oae  tnuua^akin  i  rad  they  are  bolh  sapported  by  the  consid- 
enitioo  of  marriage.    But  supposing  that  the  grtnt  of  1807  were  a  substitu- 
iion  for  that  of  1800,  ttill,  on  the  authorities  of  the  Duke  of  Wharton's 
case^{b)  Jones  v.  BouUer^{c)  and  Gilham  v.  i«ocie,(d)  it  would  be  founded  on^ 
a  Taluable  consideration. 

Besides,  although  the  grant  purports  to  be  made  for  natural  love  and 
affection,  a  raluable  consideration  Mehors  the  deed  may  be  proTed.    [*166] 
Chapman  v.  Emery. {e) 

It  is  not  necessary  that  the  grant  should  haye  been  made  in  consideration  of 
the  marriage  ;  for  if  in  consequence  of  the  grant  a  change  in  the  circumstances 
of  the  grantee,  such  as  marriage,  takes  place,  it  oan  not  be  afterwards  ques- 
tioned.(/)  It  can  not  be  contended  that  Mr.  Bawden  did  not  know  of  the 
grant  of  the  annuity :  and  he  swears  that  on  the  treaty  for  the  marriage  be 
agreed  to  make  a  settlement  of  certain  lands  in  Devon  and  Somerset*  and  that 
such  settlement  was  afterwards  made  accordingly. 

Mr.  Heald  in  reply  :— -Mr.  and  Mrs.  Bawden  being  interested  parties  eannot 
support  the  deed  by  their  eridence.  The  fact  that  the  husband  is  a  party  to 
one  of  the  deeds  and  not  to  the  other,  so  far  from  showing  that  the  considera* 
tions  of  both  were  the  same,  proves  that  they  were  different. 

The  exception  was  overruled  by  the  the  Vice-chancellor,  who  stated  that 
the  consideration  of  marriage,[l]  being  consistent  with  the  alleged  considera- 
tion of  natural  love  and  afieotion,  might  be  averred,  though  not  found  in  the 
deed,  and  well  supported  the  master's  finding.{2] 

*  Another  claim  before  the  master  arose  out  of  the  following  cir-   [*]67] 
oumstances.     By  indenture,  dated  the  19th  of  November,  1793,  the 
intestate,  Henry  Byne,  in  consideration  of  the  love  and  affection  which  he  bore 

0)  StiU§  V.  Tkt  AUormty-Otuerml^  9  At)E.  153.         (e)  1  Coz,  968.  (tf)  9  Vei.  613. 

(e)  Cowp,  978  {  and  lee  RtT  t.  JnhahitanU  of  Seamnunden,  3  T.  R.  474. 

(/)  Kirk  ▼.  Clark,  P^we.  Cha.  275 ;  S.  C.  9  Eq.  Ab.  165.  Ea9i  India  Company  ▼.  Clavelh 
Gilb.  Eq  Rep.  S7  ;  Prec.  Cht.  377.  Brown  t.  Carter,  5  Vm.  869.  Crofton  ▼.  Ormeby,  9  Sebo.  & 
Vet.  S83 ;«nd  Oeorge  t.  MUbanka, 9  Vm.  190 ;  lee  psrtieuhr];  193. 

[I]  That  matriage  to  a  good  and  Taloablo  eonaideration,  tea  Sterry  ▼.  Arden,  1  Johni.  Cb. 
Wbsp*  961.  Afflmed,  19  Johnt.  Rep  586.  Bradiek  V.  Ot66«.  8  Jobaa.  Ch.  Rep,  550.  Wheelan  w^ 
WAceiam  3  Coven,  537.  Ohiekeeter*9  eseemtore  t.  Fsm*  executore,  1  Man.  96.  Scotfe  exeew- 
tare  ▼.  Oebonu^s  executor;  9  Mun.  413.  Tanne  ▼.  Trtxevant,  9  Deaao.  269.  Camet  t. 
SUiotPe  executor,  id.  299.  ir  a  grantee  in  a  Tolantarj  deed  gains  oreditbj  the  conTeyance,  and 
a  penon  ia  indaced  to  many  her,  on  aeconnt  of  the  provtaioni  made  for  her  in  the  deed,  anoh  oon» 
▼eyanee  on  the  marriage  ceaaea  to  be  Tolantary,  and  becomea  good  againat  a  aubaeqoem  5oiui 
jute  parahaaer  for  a  valaable  oonaideration  :  and  it  makea  no  difference  whether  any  partienlar 
marriage  waa  in  contempUtbn  at  the  time  of  the  Tolantary  lettlement  or  not.  Sterry  ▼.  Arden^ 
nbi  rap.    S.  C.  by  the  name  of  Verplanek  t.  Sterry,  19  Johne.  Rep.  536. 

(9]  When  •  eonaideratSoo  dehon  the  deed  may  be  awrred,  aee  Jaekeou  ▼.  Pike,  9  Cowen,  69* 
Jmekeom  v.  Delaeuey,  4  CoiMn,  497.  MmgUy  ▼.  Bamer,  7  Johna.  Rep.  341.  Harney  t.  AUxem^ 
der,  1  Rand.  (Virginia.)  Rep.  919.  Leahy  ▼.  Dancer,  I  MolL  318.  A  mere  falee  lUtement  of  the 
eonaidaratioii  doea  not  ia  Itaelf  aecaanxily  vitiate  a  deed.    Boweu  ▼.  Kirwanf  Lloyd  Sl  Qoold,  57.. 
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to  Mary  Anne  Byne  his  first  wife,  who  was  a  party  to  the  deed,  and  in  consi- 
deration of  10^.  covenanted  with  Charles  Points  and  William  Barry  Wade  that 
he  would,  within  three  months  from  the  date  of  that  indenture,  invest  the  sum 
wof  4,000/.  in  the  public  funds,  in  trust  to  pay  the  dividends  to  the  intestate, 
during  his  life,  and,  after  his  death,  to  his  wife,  Mary  Anne  Byne,  for  her  Iife« 
and,  after  the  death  of  the  survivor,  to  divide  the  funds,  in  equal  shares,  be- 
tween the  children  of  the  marriage. 

By  another  indenture,  bearing  date  the  14th  of  November,  1796,  made  be- 
tween the  intestate  of  the  one  part,  and*  Points  and  Wade  of  the  other  party 
reciting  that  Points  and  Wade  had,  that  day,  lent  4,000/.  to  the  intestate,  the 
intestate  demised  to  them  certain  lands  and  hereditaments,  in  the  parish 
Carshahon  in  Surrey,  for  9,000  years,  subject  It  redemption  on  re-payment  of 
(hat  sum  with  interest  on  the  14th  of  May  then  next ;  and  the  intestate  cove 
nanted  to  repay  it  accordingly.  By  a  deed  poll,  bearing  date  the  29th  of  No* 
vember,  1796,  endorsed  on  the  last-mentioned  indenture,  and  made  between 
the  same  parties,  and  reciting  the  settlement  of  the  19th  of  November,  1793, 
the  trustees  agreed  and  declared  that  they  would  stand  possessed  of  the  4,000/. 
secured  by  the  mortgage,  upon  the  trusts  of  the  settlement.  Mary  Anne  Byne 
died  before  the  year  1891,  but  there  was  issue  of  the  marriage  three  children, 
who  were  then  living.  The  intestate  had,  in  his  life*'tirae,  been  deprived  of 
the  mortgaged  estate,  by  a  decree  of  the  court  of  chancery.  But 
[*168]  the  master  found  that,  under  *the  several  indentures  before  stated, 
there  was  due  to  Wade,  the  surviving  trustee,  as  a  specialty  creditor 
upon  the  state  of  the  intestate,  the  sum  of  4,000/.  and  interest  from  the  intes- 
tate's decease. 

To  this  finding  of  the  master  also  an  exception  was  taken,  by  the  plaintiff, 
on  the  ground  that  the  deeds  on  which  the  claim  was  founded  were  voluntary, 
and  not  supported  by  any  good  or  valuable  consideration. 

.  It  was  admitted  by  Mr.  Simpkinson,  who  appeared  in  support  of  the  master's 
finding,  that,  in  point  of  fact,  the  4,000/.  had  never  been  paid  by  the  intestate 
to  the  trustees. 

Mr.  Heald,  and  Mr.  Teed,  in  support  of  the  exception,  said  that,  as  the 
4,000/.  had  never  been  paid,  the  deed  of  1793  was  a  mere  post-nuptial  settle- 
ment :  and  that,  if  it  were  held  good  against  the  creditors,  a  person  who  wish* 
ed  to  defrfMid  his  creditors  need  only,  in  future,  make  a  voluntary  settlement, 
and,  when  the  money  secured  by  it  became  due,  make  another  deed  in  consi- 
deration of  the  money  due  on  the  former. 

Mr.  Simpkinson,  contra,  was  stopped  by  the  court. 

The  Vice-chancellor  : — If  the  4,000/.  had  been,  in  fact,  paid  by  the  intes« 
tate  to  the  trustees,  it  i»  not  disputed  that,  although  the  settlement  of  the  19th 
of  November,  1793,  was  subsequent  to  the  marriage  and  merely  voluntary,  the 
master's  finding  would  have  been  fully  justified ;  and  the  trustees,  having  lent 
the  money  to  the  intestate,  would  have  been  duly  constituted  specialty 
[*169]   creditors  by  the  •indenture  of  the  14th  of  November,  1796.    But  it 
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is  conteDded  that  the  money,  not  having  been,  in  fact,  paid  by  the  intestate 
to  the  trustees,  the  second  indenture  is  to  be  considered,  like  the  first*  as 
purely  voluntary,  and  constituting  no  debt  in  competition  with  creditors.  It 
appears  to  me  that  the  transaction  is>  substantially,  the  same  as  if  the  4,000/. 
had  been  actually  paid  by  the  intestate,  and  then  retunied  to  him  by  way  of 
loan. 

Exception  overruled.[l] 


FtNMBR  V.  Taylor. 


1837,  90th  and  dlit,  March,  and  35th  April.— l^efii«  eoveti^.—Parent  and  child. 

The  baabaad  Of  a  woman  etothled  to  a  ftind  in  a  caoM  ai^ed,  after  the  marriage,  a  wtitten  agree* 
ment  that  he  would  eettle  half  the  wife'a  fortune  ikpon  her ;  Held  that  the  agreement  enured  to 
the  benefit  of  the  childrai  of  the  marriage,  and  that,  therefDre,  the  wife  could  not  waiTC  it. 

Bt  the  decree  made  in  this  suit,  which  had  been  instituted  for  the  adminis- 
tration of  an  intestate^s  estate,  to  a  share  of  which  the  plainttff  Fenner  was  en- 
titled in  right  of  the  other  plaintiff,  his  wife,  who  was  one  of  the  intestate's  next 
of  kin,  it  was  referred  to  the  master  to  inquire  whether  Fenner  had  made  any 
and  what  settlement  on  his  wife  and  the  issue  of  their  marriage,  or  had  entered 
into  any  contract  or  agreement  for  that  purpose.  The  master  reported  that, 
shortly  after  the  marriage,  Fenner  had  an  interview  with  the  defendant,  Taylor, 
the  husband  of  the  administratrix,  touching  his  wife's  fortune,  and  that,  at  such 
interview,  Fenner  told  Taylor  that  he  intended  to  settle  one  half  of  his  wife's 
fortune  on  herself,  and  that,  on  the  22d  of  December,  1810,  Fenner  wrote  and 
signed,  in  Taylor's  presence,  a  memorandum  or  agreement,  as  follows : — 
**  London,  22d  December,  1810.  Memorandum  :  I  do  hereby  agree  that  one 
half  of  the  property  to  which  Mrs.  Fenner  is  entitled  shall  be  secured 
upon  herself."  *And  the  master  also  found  that  Fenner,  on  the  27th  [*170] 
of  the  same  month,  sent  to  the  defendant  Taylor  a  letter,  in  the  words 
following : — **  Mr.  Fenner  presents  his  compliments  to  Mr.  Taylor,  and  in- 
forms him  that  he  has  consulted  with  his  legal  advisers  on  the  subject  of  the 
proposed  settlement,  and  that  they  are  decidedly  of  opinion  that  Mr.  Taylor's 
solicitor  is  the  proper  person  to  prepare  the  necessary  writings,  a  ^draught  of 
which  it  will  be  requisite  to  transmit  for  their  perusal,  describing  fully  the 
nature  and  extent  of  all  properties  to  which  Mrs.  Fenner  now  is  or  will  be,  at 
any  future  period,  entitled.**    And  the  master  found  that  a  draft  of  a  deed  of 

[1]  When  a  poet-nuptial  settlement  or  contract  ia  valid,  tee  Heade  ▼.  lAwngstm,  8  Johne.  Ch. 
Sep.  488.  499  ;  WiehM  ▼.  Ckarkt,  8  Mge,  161 ;  Stxton  t.  Whtaion,  8  Wheat.  399;  Guardian 
•/  Elm$  T.  Hughes,  3  Detaa.  168;  Taylor  t.  JHerwl,  4  Deeau.  227  ;  ThrseufiU  ▼.  TkreswiU,  4 
Deeaa.560;  Bank  of  United  States  ▼.  Ennia,  Wright*e  (Ohio)  Rep.  604;  The  same  ▼.  Lee,  13 
Petofl,  118 ;  Bayard  ▼.  Hoffman,  4  Johne.  Ch.  Rep.  453 ;  Seward  t.  Jackoon^  8  Cow.  406 ;  Wiekeo 
▼.  Clarke,  3  Kdw.  V.  C.  Rep.  58. 
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Bettlement  was  prepared  by  Taylor's  8olicitor»  and  sent  to  the  solicitor  of  the 
plaintiffs  for  their  approbation ;  but  such  draft  bad  never  been  returned  approved, 
nor  had  any  settlement  been  executed.  And  the  master  found  that  Fenner  had 
not  made  any  settlement  on  his  wife  and  the  issue  of  their  marriage,  nor 
entered  into  any  agteement  for  that  purpose,  except  the  agreement  and  letter 
before  set  forth. 

Mr.  and  Mrs.  Fenner  bad  children  living  |  but  they  were  not  parties  to  the 
suit. 

The  cause  now  coming  on  for  further  directions,  it  was  stated  that  Mrs. 
Fenner  was  desirous  of  waiving  her  right  to  the  settlement  so  agreed  to  be  made 
by  her  husband ;  and  the  question  was,  whether  she  could  be  permitted  to  do 
so. 

Mr.  Heald,  and  Mr.  RoupelU  for  the  plaintiffs  : — Although  the  court  will 
not  undo  what  has  been  completed,  yet,  where  a  matter  remains  in 
[^171]  agreement,  and  that  made  without  consideration,  the  court  will  not  *en- 
force  it.  The  wife  is  the  only  person  who  is  intended  to  be  benefited 
.by  this  agreement.  On  what  principle  then  Can  it  be  held  that  she  is  not  en- 
.Utled  to  waive  it  ?  If  her  right  to  a  settlement  had  been  derived  under  tbe 
order  of  this  court,  she  might  have  waived  it,  although  the  order  extends  to  the 
children.  Murray  v.  Lord  Elibank^fl)  *Ib  a  case,  like  the  present  one, 
which  came  before  Sir  W.  Grant*  M.  R.  but  which  is  not  reported,  the  wife 
was  allowed  to  waive  her  right  to  a  settlement. 

Mr.  Hart  and  Mr.  Trealoueiot  the  defendants,  cited  Thompson  v.  Attfteldt{b) 
Export  Gardner^(c)  Cobnan  v.  8arrelt(d)  and  Pulvertoft  v.  Puh)ertofL{e) 

The  Vioe^Chancellor  : — It  is  now  fully  settled  that,  after  the  order  of  this 
court  for  the  husband  to  lay  a  proposal  before  the  master,  if  the  wife  die  while 
the  matter  rests  in  proposal,  without  waiving  her  right  to  a  settlement,  the  set- 
tlement must  be  made  for  the  benefit  of  the  children :  but  if  the  wife  thinks  fit, 
after  order  made,  while  the  matter  rests  in  proposal,  to  waive  the  settlenoKOC, 
she  tnay  give  the  property  to  the  husband,  and  thereby  defeat  the  interests  of 
the  children.  The  question  is  whether  there  is  a  substantial  difference  between 
a  proposal  made  under  the  usual  order,  and  the  agreement  of  .the  husband, 
which  is  found  in  this  case.  It  is  first  ob^enred  in  tRe  argument  for  the  plain- 
tiff, that  the  agreement  here  is  merely  for  the  benefit  of  the  wife,  and  not  for 
the  children,  and,  therefore,  the  children  are  here  out  of  the  question. 
[*172]  To  try  this,  let  it  be  supposed  that  the  wife  did  not  *waive  this  agree- 
ment, and  that  the  court  was  called  upon  to  carry  it  into  execution, 
must  not  the  court  consider  this  agreement  as  a  mere  substitution  for  the  equity 
of  the  wife,  and  consequently  extend  the  benefit  of  the  settlement  to  the  child- 
ren of  the  marriage  ?  To  try  this  further,  let  it  be  supposed  that  the  wife  had 
died,  leaving  children,  without  doing  any  act  to  waive  this  agreement,  and  that 
a  bill  had  been  filed,  by  the  children  against  the  father,  to  give  effect  to  the 

(a)  10  Ves.  84 ;  and  13, 1.     (6)  I  Vera.  40.     (0  2  Vez.  671.    (d)  1  Vet.  J.iSO.     («)  18  Vsi.  84. 


CASES  IN  CHANCERY.  173 

1B37. — BengoQgrh  t.  Edridgo. 

agreemeot,  must  not  the  court  in  that  case  also  consider  the  agreement  as  a 
substitution  for  the  wife's  equity^  and  decree  in  favor  of  the  children  ?  If  these 
conclusions  be  correct,  then  the  consideration  is,  whether  the  mother  can  be 
permitted,  by  her  consent  in  court,  to  deprive  her  children  of  the  benefit  of  this 
agreement.  The  only  case  in  point  which  touches  this  question  is  the  case 
cited  of  Ex  parte  Gardner^  before  Lord  Hardwick,  where,  under  an  order  of 
the  court  directing  a  settlement,,  proposals  were  given  in  and  signed  by  the 
husband  and  the  wife,  which  Lord  Hardwicke  considered  as  articles  of  agree- 
ment, to  the  benefit  of  which  children  were  entitled ;  and  although  there  were 
no  children  at  the  time  of  the  application  to  the  court,  he  would  not  permit  the 
wife  to  waive  the  benefit  of  articles  by  reason  of  the  possibility  of  future 
children.  It  is  true  that  children  were  expressly  mentioned  in  the  proposals, 
but,  for  the  reasons  already  stated,  I  consider  the  omission  as  to  children  in 
the  present  agreement,  makes  no  difference.  It  it  said  that  a  case  like  the 
present  came  before  Sir  W.  Grant,  and  that  he  permitted  the  wife  to  waive  the 
agreement :  but,  the  case  not  being  in  print,  I  am  neither  acquainted  with  the 
particular  facts  of  the  case,  nor  with  the  reasons  upon  which  Sir  W. 
Grant  proceeded.  Where  the  ^agreement  of  the  husband  is  carried  [•ns} 
into  effect  by  the  execution  of  a  proper  deed,  it  is  not  argued  that  the 
wife  can  then  waive  it :  and,  upon  principle  and  br  analogy,  it  should  seem 
that,  in  equity,  there  is  no  distinction  between  the  agreement  and  the  deed. 
Upon  the  whole,  therefore,  I  come  to  the  conclusion,  that  this  is  an  agreement 
which  enures  for  the  benefit  of  the  children,  and  would  be  executed  in  this 
court  upon  a  bill  filed  by  them,  and  cannot,  therefore,  be  waived  by  the  wife.[lj 


Bemoouoh  v.  Edridoe. 

1826,  7th,  8th  and  9th  March;  and  12th  Au^osC;  7th  Norember ;  5th  December. 

ldS7,  16th  January. — Devite. — PerjMf  uify.— Coiif  Imclioii. 

Trusts  to  be  pe4brined  after  the  expiration  of  a  term  in  f^roee  of  twenty  yean  from  the  decease  of 

the  rarrivor  of  twenty-eight  persons,  who  were  living  at  the  testator's  decease,  are  valid. 
The  word  "  hereinafter"  conitrued  **  herein.** 

Henry  Benoough,  Esq.  by  his  will,  dated  the  9th  of  April,  1818,  gave  to 
his  wife,  Joanna  Bengough,  an  annuity  of  4,000/.  for  her  life,  to  be  paid  by 
his  trustees,  out  of  the  income  of  all  his  real  and  personal  estates ;  and  directed 
that,  immediately  after  his  decease,  the^um  of  1,000/.  should  be  paid  to  her, 
by  his  executors,  in  discharge  of  a  bond  entered  into  by  him  previously  to  and 

[1]  Reversed  2  Russ.  &,  M.  190,  by  Lord  Brougham,  who  says  tbst  the  decision  of  Sir  William 
Grant,  alluded  to  bythe  Vlee-Chancellot.  was  in  this  identical  cause.  In  a  subsequent  stage  of 
the  same  caose,  the  like  question  came  up  again  before  Sir  John  Leach,  then  Master  of  the  Rolls, 
who  was  eooatrained  by  the  weight  of  authority,  although  ••  he  stiU  Mt  disposed  to  adhere**  to  hit 
ormer  opinion.   And  see  2  Story  on  Kq.  644.   In  the  matter  of  Ann  Walker ^  Lloyd  &  Goold,  324,  325. 
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in  considcralion  of  iheir  marriage.  He  likewise  gave  her  all  his  household 
goods  and  furniture,  household  and  other  linen,  plate^  china,  prints,  wines,  spi- 
rits and^  other  liquors,  and  all  his  and  her  watches  ^nd  wearing  apparel,  of 
every  description,  and  his  chariot  and  horses,  and  harness  and  stable  furniture. 
And  he  also  gave  to  her,  for  her  life,  his  dwelling  house  in  Saint  James's 
Square,  Bristol,  and,  after  her  decease,  to  the  Rev.   Chaiies  Lucas  Edridge, 

Arthur  Palmer  the  younger,  the  Rev.  Charles  Cadell  Edridge  and 
[*174]    George  Wright,  their  heirs  and  ^assigns,  upon  trust,  at  any  time  withia 

seven  years  after  the  decease  of  his  wife,  or  as  they  should  think  pros- 
per and  most  advantageous,  to  sell  the  same  {  and  he  directed  that  the  moneys 
to  be  produced  by  the  sale  should  sink  into,  and  become  part  of  his  general 
personal  estate ;  and  he  also  directed  that,  after  the  decease  of  his  wife,  and 
until  the  hereditaoients  directed  to  be  sold  should  be  sold,  the  rents  and  profits 
thereof  should  be  paid  and  applied  to  and  for  the  benefit  of  the  persons  who 
would,  under  his  will  and  the  trusts  therein  declared)  be  entitled  to  the  income 
of  the  moneys  to  be  produced  by  the  sale  of  the  same  hereditaments,  in  cas« 
such  sale  had  been  then  actually  made,  and  in  the  same  shares  and  propop- 
tijons.  Also  he  gave  to  the  same  four  persons,  their  heirs  and  assigns,  his 
messuage  or  mansion  house,  called  Penn  Park,  with  the  gardens,  coach-houses, 
stables  and  other  appurtenances  thereto,  situate  at  Charlton,  in  the  parish  of 
Westbury-upon-Trym,  in  the  county  of  Gloucester,  and  all  his  farms,  mes- 
suages, lands  and  hereditaments,  situate  in  the  parish  of  Westbury-upon-Trymi 
and  also  in  the  parishes  of  Henbury  and  Filton,  in  the  county  of  Gloucester, 
as  well  in  his  own  occupation  as  in  the  tenure  or  occupation  of  any  tenant  or 
tenants  ;  and  also  all  his  messuages,  farms,  lands,  tenements,  woods  and  here- 
ditaments in  the  parishes  of  Horton,  Yate,  Berkeley,  Hawkesbury  and  Iron 
Acton,  or  elsewhere  in  the  county  of  Gloucester,  and  in  the  parishes  of  Pem- 
bridge  and  Kimbolion,  or  elsewhere  in  the  county  of  Hereford,  and  all  the 
messuages,  farms,  lands  and  hereditaments  which  he  had  agreed  to  purchase, 
and  which  should  not  have  been  conveyed  to  him  at  the  time  of  his  decease  $ 

and  all  other  the  messuages,  farms,  lands,  tenements  and  real  estate^ 
[•175]    whatsoever  *and  wheresoever  situate,  belonging  to  him,  cither  at  law 

or  in  equity,  or  over  which  he  had  any  power  of  appointment  or  other 
disposition,  or  in  which  he  had  any  devisable  estate  or  interest,  (except  his 
estate,  right  and  interest  in  such  real  estate  as  he  had  thereinafter  devised  to 
other  persons,)  to  hold  all  the  said  several  estates,  lands  and  hereditaments  so 
by  him  devised  to  the  said  four  persons  (except  his  sHid  messuage  and  here- 
ditaments in  Saint  Jameses  Square  aforesaid,)  unto  and  to  the  use  of  them, 
their  heirs  and  assigns  for  ever,  upon  trust ;  as  to  his  messuage  or  mansion 
house,  called  Penn  Park,  and  the  gardens,  coach-houses,  stables,  buildings, 
and  appurtenances  thereto,  and  such  of  his  lands  or  grounds  as  he  himself  held 
and  occupied  with  that  messuage  or  mansion  house,  and  which  were  all  situate 
in  the  parish  of  Henbury,  to  permit  and  suffer  bis  wife  to  reside  in  and  occupy 
the  same  during  her  natural  life;  and  upon  trust,  after  her  decease,  out  of  the 
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rents,  income  and  profits  of  all  his  said  trust  estates  thereby  devised  (except 
his  messuage  and  hereditaments  in  Saint  James's  Square  aforesaid,)  to  retain 
an  annuity  of  300/.  during  ^he  natural  life  of  his  nephew,  George  Bengough, 
and  to  pay  it  to  his  said  nephew,  George  Bengough,  during  his  life ;  and,  upon 
further  trust,  after  the  decease  of  his  said  wife,  out  of  the  rents,  income  and 
profits  of  bis  said  trust  estates,  to  retain  an  annuity  of  200/.  during  the  natural 
life  of  his  nephew,  Henry  Bengough,  and  pay  it  to  his  nephew,  Henry  Ben 
gough,  during  his  life ;  and,  subject  to  the  payment  of  those  respective  annui- 
ties, and  otherwise  subjeet  as  thereinbefore  mentioned,  upon  trust,  that  the 
trustees   should,  from   time  to  time  during  the  term  of   twenty-one  years 
to  be  computed  from  the  day  of  his  decease,  receive  the  rents,  issues 
*and  profits  of  all  his  real  estates  devised  to  them  in  trust  as  afore*    [*176] 
said,  and,  subject  to  the  payment  of  the  annuities  of  4,000/ ,  300/. 
and  200/.,  from  time  to  time  during  the  continuance  of  the  term  of  twenty-one 
years,  lay  out  and  invest  the  moneys  to  arise  from  such  rents,  issues  and  pro- 
fits in  the  purchase  of  freehold  estates  of  inheritance,  in  fee- simple,  in  England, 
as  often  as  there  should  be  a  surplus  in  hand  arising  from  the  receipt  of  such 
rents,  issues  and  profits,  amounting  to  the  sum  of  1,500/.,  after  paying  the  an- 
nuity of  4,000/.,  either  out  of  the  rents  of  his  real  estates,  or  out  of  the  income 
of  his  personal  estate,  or  out  of  both  those  funds,  and  also  after  paying  the  an- 
nuities of  300/.  and  200/.  out  of  the  rents  of  his  real  estates ;  and  he  directed 
that  such  freehold  estates  of  inheritance  so  to  be  purchased  should,  from  time 
to  time,  be  conveyed  and  assured  unto  and  to  the  use  of  the  trustees  for  the 
time  being  of  his  will,  upon  the  same  trusts,  and  for  the  same  ends,  intents  and 
purposes,  and  subject  to  the  same  powers,  provisoes  and  conditions  as  were 
thereinafter  limited  and  expressed  concerning  the  messuages,  lands,  tenements; 
estates  and  hereditaments  by  him  thereinbefore  devised  unto  and  to  the  use  of 
the  said  trustees,  their  heirs  and  assigns :  and  he  directed  that  his  trustees 
should  never  permit  a  larger  sum  than  500/.,  arising  from  the  rents  and  profits 
of  his  real  estates,  to  remain  at  any  one  time  in  the  hands  of  any  banker ;  but 
that,  when  there  should  be  500/.  in  hand,  it  should  be  laid  out  in  the  purchase 
of  three  per  cent,  consolidated  bank  annuities,  in  the  names  of  the  trustees  for 
the  time  being,  until  a  convenient  purchase  could  be  found :  and  he  directed 
that  the  interest,  dividends  and  income  of  such  bank  annuities  should, 
during  the  term  •of  twenty-one  years,  and  no  longer,  accumulate,  in    [*177] 
the  same  manner,  and  for  the  same  purposes  as  the  rents  and  profits 
of  his  real  estates,  so  to  be  purchased  as  before  mentioned,  were  by  him 
directed  to  accumulate. 

And  as  to  all  the  trust  estates  and  hereditaments  by  him  devised  as  aforesaid 
(except  his  messuage  and  hereditaments  in  St.  James's-square)  upon  trust  that 
the  trustees  should  retain  and  stand  possessed  of  them  during  the  term  of  one 
hundred  and  twenty  years,  to  commence  from  his  death,  if  his  nephews 
George  Bengough  and  Henry  Bengough,  his  nephew  James  Bengough,  his 
great  nephews  Henry   Ricketts,   the  younger,  and  Richard  Ricketts,  the 
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younger,  his  niece  Ann  Eliauibeih  Bengough,  his  great  niece  Ann  Ricketts, 
the  younger,  thereinafter  nanaed,  the  ten  children  then  living  of  Charles  Lucas 
Edridge  (for  whose  names  a  blank  was  left  in  the  will,)  and  the  eleven  chil* 
dren  then  living  of  Arthur  Palmer,  (whose  names  were  mentioned,)  or  any 
or  either  of  his  said  nephews  and  necie,  and  great  nephews  and  great  niece,  ox 
any  or  either  of  the  said  several  children  of  the  said  Charles  Lucas  Edridge 
and  Arthur  Palmer,  should  so  long  live,  and  also  during  the  term  of  twenty 
years,  to  be  computed  from  the  expiration  or  other  sooner  determination  of  the 
term  of  one  hundred  and  twenty  years,  nevertheless  in  trust  for  the  person  and 
persons  thereinafter  mentioned,  and  for  the  respective  times  thereinafter  ex- 
pressed,  (that  is  to  say,)  upon  trust  for  his  nephew  George  Bengough  for  a 
term  of  ninety-nine  years,  if  be  should  so  long  live,  and  the  terms  of  one  bun« 
dred  and  twenty  years  and  twenty  years,  or  either  of  them,  should  so  long 
continue ;  and,  after  the  determination  of  the  terms  of  ninety^nine 
[*178]  years,  in  trust  for  the  *iirst,  second,  third,  fourth,  fifth,  sixth,  and  all 
and  every  other  and  subsequent  bora  sons  of  the  same  George  Ben- 
gough, successively,  according  to  the  ptiorily  of  their  births ;  and,  after  the 
determination  of  the  estate  and  interest  of  each  of  the  same  sons  respectively, 
and  also,  as  the  circumstances  of  the  case  should  require,  after  the  determi- 
tion  of  the  estate  of  any  person  taking  from  time  to  time  under,  or  as 
answering  the  description  of  heir  male  of  his  body,  in  trust  for  the  person 
who,  for  the  time  being,  and  from  time  to  time,  should  answer  the  description 
of  heir  male  of  his  body,  or  who,  in  case  of  the  death  of  his  parent,  if  such 
death  had  taken  place,  would  be  heir  male  of  his  body  under  an  estate  tail 
limited  to  the  same  son  and  the  heirs  male  of  his  body,  to  hold  to  the  same 
son  or  person  respectively  for  a  term  of  ninety-nine  years,  if  the  same  son  or 
person  should  so  long  live,  and  the  said  terms  of  one  hundred  and  twenty 
and  twenty  years,  or  either  of  them,  should  so  long  continue,  every  elder  of 
the  same  sons,  and  the  person  who  for  the  time  being  and  from  time  to  time 
should  answer,  or,  in  case  of  the  death  of  his  parent,  if  such  death  had  taken 
place,  would  answer  the  description  of  heir  male  of  his  body,  to  be  preferred 
before  every  younger  of  the  same  sons  and  the  person  who,  for  the  time  being, 
should  answer,  or,  in  case  of  the  death  of  his  parent,  if  such  death  had  taken 
place,  would  answer  the  description  of  heir  male  of  his  body  ;  and,  after  the 
determination  of  the  respective  estates  and  interests  of  tlie  first  and  every 
other  subsequent  born  sons  of  the  same  George  Bengough,  and  of  the  person 
who,  for  the  time  being,  should  be,  or  who,  in  case  of  the  death  of  bis  parent, 
would  be  heir  mdle  of  the'body  of  the  same  sons  respectively,  then  in 
[^HQ]  trust  for  his  said  nephew  Henry  Bengough,  for  a  term  *of  ninety- 
nine  years,  if  he  should  so  long  live,  and  the  said  terms  of  1 20  years 
and  twenty  years,  or  either  of  them,  should  so  long  continue  :  and,  after  the 
determination  of  the  last-mentioned  term  of  ninety-nine  years,  in  trust  for  the 
first,  second,  third,  fourth,  fifth,  sixth,  and  all  ind  every  other  subsequent  born 
son  of  Henry  Bengough,  successively,  according  to  the  priority  of  their  births  ; 
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and,  after  the  determination  of  the  estate  and  interest  of  each  of  the  same 
aooa  of  Henry  Bengoiigh  respectively  ;  and  also,  as  the  circumstances  of  the 
case  should  require,  after  the  determination  of  the  estate  of  any  person  taking 
from  time  to  time  under  or  as  answering  the  description  of  heir  male  of  his 
body,  in  trust  for  the  person  who,  for  the  time  being,  and  from  time  to  time, 
should  answer  the  description  of  heir  male  of  his  body,  or  who,  in  case  of  the 
death  of  his  parent,  if  such  death  had  taken  place,  would  be  the  heir  male  of 
his  body  under  an  estate  tail  limited  to  the  same  son  and  the  heirs  male  of  his 
body,  to  hold  to  the  same  spn  of  Henry  Bengough  or  person  respectively,  for 
a  term  of  ninety-nine  years  if  the  same  son  or  person  respectively  should  so 
long  live,  and  the  terms  of  one  hundred  and  twenty  years  and  twenty  years,  or 
either  of  them,  should  so  long  continue,  every  elder  of  the  same  sons,  and  the 
person  who,  for  the  time  being,  and  from  time  to  time,  should  answer,  or,  in 
case  of  the  death  of  his  parent,  if  such  death  had  taken  place,  would  answer 
the  description  of  heir  male  of  his  body,  to  be  preferred  before  every  younger 
of  the  same  sons  and  the  person  who  for  the  time  being  should  answer,  or,  in 
case  of  the  death  of  his  parent,  if  such  death  had  taken  place,  would  answer 
the  description  of  heir  male  of  his  body  :  (the  testator  then  made  successive 
limitations,  during  the  terms  of  one  bundled  and  twenty  years  and 
twenty  *years,  to  his  nephew  James  Bengough,  his  great  nephews    [*180] 
Henry  Ricketts,  the  younger,  and  Richard  Ricketts,  the  younger,  his 
niece  Ann  Elisabeth  Bengough,  and  his  great  niece  Ann  Ricketts,  the  younger, 
respectively,  and  to  their  respective  first  and  other  subsequent  born  sons,  and  to 
the  persons  who,  for  the  time  being  should  be,  or  who,  in  case  of  the  death  of 
their  respective  parents,  would  be  heirs  male  of  such  sons  respectively,  similar 
to  the  limitations  before  stated  to  have  been  made  to  George  and  Henry  Ben- 
gough, and  to  their  first  and  other  subsequent  bom  sons,  and  to  the  person  who 
for  the  time  being  should  be,  or  who,  in  case  of  the  death  of  his  parent, 
would  be  heir  male  of  the  body  of  the  same  sons  respectively,  except  that  he 
directed  that  the  estates  of  Henry  RicketU  the  younger,  and  Richard  Ricketts 
the  younger,  and  of  their  respective  sons,  and  of  the  persons  or  person  answering 
the  description  of  heirs  male  or  heir  male  of  their  respective  bodies  should 
cease,  if  he  or  they,  for  the  time  being,  should  refuse  to  take  the  surname  and 
bear  the  arms  of  Bengough  only,  after  he  or  they  should  respectively  become 
entitled  to  the  receipt  of  the  income  of  the  trust  estates,  and  that  the  estates^ 
of  Ann  Elizabeth  Bengough,  and  Ann  RicketU  the  younger,  and  of  their  re* 
spective  husbands,  and  of  the  first  and  other  sons,  and  of  the  persons  answer^ 
ing  the  desription  of  heirs  male  of  their  respective  bodies,  should  respectively 
cease,  if  he  or  they,  for  the  time  being,  should  refuse  to  take  the  surname  and 
bear  the  arms  of  Bengough  only,  after  he  or  they  respectively  should  become 
entitled  to  the  receipt  of  the  income  of  the  trust  estates :)  and,  after  the  deter- 
mination   of  the  respective  estates   and    interesU  of  the  first    and   other 
subsequent  bom    sons  of  the  said    Ann  Ricketts,    the  younger,  and   of 
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[*181]  *the  person  who  for  the  time  being,  nhould  be,  or  who,  in  case  of  the 
death  of  his  parent,  would  be  heir  male  of  the  body  of  the  same  s  ns 
respectively,  then  in  trust  for  the  person  of  persons  respectively  who,  for  the 
time  being,  and,  from  time  to  time,  should  answer  the  description  of  the  tes- 
tator's heir,  or  right  heirs-^-at-law,  and,  if  there  should  be  more  than  one,  in  the 
same  shares  as  they  would  be  emitted  to  a  real  estate  descending  from  him  as 
the  first  puschaser  thereof,  and  vesting  in  him  or  them  as  his  right  heiis,  to  hold 
to  the  same  person  or  persons  respectively,  and,  if  more  than  one,  as  tenants 
in  common,  as  to  each  of  the  same  persons^  respectively,  for  a  term  of  ninety- 
nine  years,  if  the  same  person  should  so  long  live,  and  the  said  terms  of  one 
hundred  and  twenty  years  and  twenty  years,  or  either  of  them,  should  so  long 
continue  :  and  he  directed  that  each  of  the  terms  of  ninetyrnine  years  should 
commence  and  be  computed  from  the  time  when  the  person  or  persons  re- 
spectively to  whom  the  same  terms  were  limited,  should  become  entitled  to 
the  income  of  any  part  of  his  trust  estates  under  the  limitations  or  trusts 
therein  contained ;  and  that,  in  C4ise  the  Umitations  or  trusts  thereinbefore 
contained  to  Dr  in  favor  of  persons  unborn,  could  not  take  effect  precisely  in 
the  order  in  which  they  were  directed  to  take  place,  and  there  should,  cod* 
sequently,  be  any  suspension  of  the  beneficial  ownership  by  reason  that  the 
persons  entitled  to  take  under  the  same  limitations  or  trusts  should  not  be  then 
born,  then  the  income  of  his  said  devised  trust  estates  should,  during  such 
suspension  of  ownership,  belong  to  the  person*  or  person  for  the  time  being 
entitled,  or  who,  in  case  there  had  not  been  such  suspension  of  ownership, 
would,  for  the  time  being,  and  from  time  to  time,  have  been  entitled 
[*182]  to  the  next  ^estate  in  remainder,  subject  nevertheless  to  the  right  of 
,  any  person  or  persons  to  be  afterwards  bom,  and  who  would  have 
been  entitled  under  any  prior  limitation  or  trust,  to  have,  receive  and  take  the 
income  of  his  trust  estates,  from  his,  her,  or  their  actual  birth  or  respective 
births. 

And  he  directed  that,  after  the  determination  of  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  his  trust  estates  should  be  settled,  conveyed 
and  assured,  by  his  then  trustee  or  trustees  thereof,  to  and  upon  such  person 
and  persons,  as  would,  at  that  time,  be  entitled  to  the  same,  either  by  purchase 
or  descent,  for  the  first  or  immediate  estate  or  estates  for  life,  in  tail,  or  in  fee 
therein,  if  the  same  trust  estates  had  been,  by  his  will,  devised,  settled  or  as- 
sured, to  the  use  of  his  nephew  George  Bengough,  and  his  assignsi  for  his  life, 
with  remainder  to  his  first  and  other  sons,  successively,  according  to  the  pri- 
ority of  their  births,  in  tail  male,  with  remainder  to  his  nephew  Henry  Ben- 
gough, and  his  assigns,  for  his  life,  with  remainder  to  his  first  and  other  sons 
successively,  according  to  the  priority  of  their  births,  in  tail  male,  with  similar 
remainders  in  succession  to  his  nephew  James  Bengough,  his  great  nephew 
Henry  Ricketts  the  younger,  his  great  nephew  Richard  Ricketts,  the  younger, 
his  niece  Ann  Elizabeth  Bengough,  his  great  niece,  Ann  Ricketts,  the  younger, 
and  their  sons,  respectively,  with  a  proviso  for  the  cesser  of  the  estate  of  Hen- 
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ry  Ricketts  the  younger,  and  Richard  Ricketts  the  younger,  and  their  respective 
first  and  other  sons,  and  the  heirs  male  of  their  respective  bodies,  who  for  the 
time  should  refuse  to  take  the  surnaoae  and  bear  the  arms  of  Bengough 
only,  after  he  or  they  should  respectively  become  entitled  to  the  re- 
ceipt *of  the  said  income,  and  also  for  the  cesser  of  the  estate  of  Ann  [*18d] 
Elizabeth  Bengough  and  Ann  Ricketts,  the  younger,  and  their  respec« 
tive  husbands,  and  the  first  and  other  sons  of  their  respective  bodies,  who,  for 
the  time  being  should  refuse  to  take  the  surname  and  bear  the  arms  of  Ben- 
gough only,  after  he  or  they  respectively  should  become  entitled  to  ther  eceipt  of 
the  said  income,  with  reversion  to  his  own  right  heirs  s  and  he  further  directed 
that  the  person  or  persons  to  whom  such  conveyances  should  be  made  should 
have  such  estate  in  the  trust  estates  as  he  or  they  would,  at  that  time,  be  en- 
titled to  take  under  the  said  limitations,  if  the  Bame  limitations  were  actually 
made  by  his  will,  and  with  the  same  or  like  remainders  over  as  if  the  trust 
estates  had  been  devised  by  his  will,  in  manner  aforesaid,  or  as  near  thereto  as 
might  be,  and  the  circumstances  of  the  case  and  the  rules  of  law  and  equity 
would  permit,  yet  nevertheless  that  no  such  person  should  have  or  be  entitled 
to  a  vested  estate,  or  any  other  than  a  contingent  interest,  until  the  expiration 
or  sooner  determination  of  the  terms  of  one  hundred  and  twenty  years  and  twenty 
years :  and  he  declared  that  such  limitations  were  introduced  into  his  will  only 
for  the  purpose  of  ascertaining  the  objects  to  whom  such  conveyances  should 
be  made^  and  not  for  the  purpose  of  making  any  immediate  devise  or  gift  to^  or 
raising  any  immediate  or  present  estate,  by  way  of  trust  or  otherwise,  for  them  ; 
on  the  contrary  thereof,  he  directed  that,  during  the  terms  of  one  hundred  and 
twenty  ^^rs  and  twenty  years  no  person  or  persons  should  be  entitled,  at  law 
or  in  eqHy,  to  any  beneficial  estate  in  his  trust  estates,  or  the  income  thereof^ 
by  way  of  vested  interest,  for  any  longer  period  than  ninety-nine  years  deter-* 
minable  as  before  mentioned  ;  ^  and  that,  in  the  events  and  in  the  mode 
thereinbefore  expressed,  heirs  *or  heirs  of  the  body  should  be  entitled  [*184] 
to  take,  in  the  first  instance,  and  as  purchasers  in  their  own  right.  And 
he  directed  that  if,  at  any  time  during  the  terms  of  one  hundred  and  twenty 
years  and  twenty  years,  each  or  either  of  the  male  persons  who,  for  the  time 
being,  should  be  entitled  to  the  income  of  his  trust  estates,  should  require  the 
same>  it  should  be  lawful  for  his  trustees  to  convey  and  assure  to  such  person 
the  tnist  estates,  or  such  one  of  the  same,  or  part  or  share  thereof,  as  he  should 
be  entitled'  to  under  the  trusts  or  limitations  thereinbefore  contained,  for  an  es- 
tate of  freehold,  for  the  life  of  the  same  person,  so  as  to  give  him  or  her  an 
estate  of  freehold,  instead  of  an  estate  for  ninety-nine  years  :  and  he  ennrpow- 
ered  his  trustees,  during  the  terms  of  one  hundred  and  twenty  years  and  twen- 
ty years,  with  the  consent  of  the  persons  who,  for  the  time  being,  should  be 
entitled  to  the  rents  of  his  trust  estates,  under  the  limitations  therein  contained 
in  trust  for  them  respectively,  to  lease  his  trust  estates  for  fourteen  years :  and 
be  empowered  his  nephews  and  great  nephews,  and  their  descendants,  when 
they  sboukl  be  entitled  to  the  income  of  his  trust  estates,  to  jointure  their  wives 
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out  of  the  trust  estales,  to  the  extent  of  400Z.  a*  year;  and  be'  authorised  his 
trustees,  with  the  consent  of  the  persons  who;  for  the  time  being,  should  be 
entitled  to  the  rents  of  his  said  trust  estates  under  the  limitations  of  his  will,  to 
sell  or  exchange  the  trust  estates  \  and  he  also  empowered  them  to  repair  his 
trust  estates,  and  to  cut  timber  therefrom^  and  to  employ  stewards  bailiffs  and 
managers  for  the  same  x  and  he  directed  that,  if  any  contract  for  the  purchase 
\  of  any  hereditaments  which  he  had  entered  into,  should  not  be  com* 
[*185}   pleted  at  his  death,  they  should  be  completed  by  his  ^trustees,  and 

that  the  purchase  moneys  should  bs  paid  out  of  his  personal  estate, 
*and  that  the  conveyances  should  be  made  to  theoti  their  heirs«nd  assigns  upon 
the  same  trusts  as  were  declared  concerning  the  real  estates  before  devised  to- 
them. 

And  he  gave  all  his  printed  books  and  manuscripts  of  every  description  to 
his  trustees,  in  trust  to  permit  them  to  remain  in  ^the 'possession  of  his  wife, 
during  her  life  ;  and,- at  her  decease,  he  directed  that  they  should  from  time  to 
time  be  considered  heir  looms,  to  be  kept  at  Penn  Park  House,  and  be  held 
and  enjoyed  by  the  person  or  persons  for  the  time  being  entitled,  under  tho 
devises  or  limitations  therein  contained,  to  his  paternal  estates  in  the  parishes 
of  Pembridge  and  Kimbolton. 

And  the  testator,  after  giving  seteral  legacies,  many  of  which  he  directed 
should  not  be  payable,  until  after  the  deaths  of  his  widow,  and  also  some  an- 
nuities, gave  to  his  trustees,  their  executovs  and  administrators,  all  the  rest, 
residue  and  remainder  of  his  stocks,  funds,  moneys,  mortgages  and  securities 
for  money,  and  all  other  his  goodft,  chattels  and  personal  estate  and  eflects 
whatsoever  and  wheresoever,  subjoQt  to  the^paymetft  of  his  just^sbts  and 
funeral  and  testamentary  expenses  and  the  several  legacies  and  M^ests  by 
him,  in  and  by  his  will. given  and  bequeated  as  aforesaid,  uponjrust  that  they 
should  either  continue  his  moneys  upon  the  securities  upon  which  the  same 
should  be  invested  at'his  decease,  or  call  in  the  same,  and  sell  all  such  parts 
of  his  residuary  estate  and  effects  as  should  not  consist  of  money  or  securities 

for  mone/t  and  he  directed  that,  during  the  term  of  twenty-one  years, 
[*186]    to  tie  computed  from  the  day  of  his  decease,  the  trustees  *for  the  time 

being  of  his  will  should  receive  the  dividends,  interest  an  annual  in- 
come of  all  his  residuary  estate  and  effects,  and,  from  time  to  time  during  such 
term  of  twenty-one  years,  place,  lay  out  and  invest  all  such  dividends,  interest 
and  income,  and  the  accumulations  of  the  same,  in  the  names  of  the  trustees 
for  the  time  being  of  his  will,  either  in  the  three  per  cent  consolidated  bank 
annuities,  or  upon  mortgages  of  freehold  hereditaments  in  Great  Biitain,  of  a 
.  clear  and  indefeasible  estate  of  inheritance  in  fee- simple,  as  they  should  think 
proper,  as  an  accumulating  fund,  in  order  to  increase  the  principal  of  his  res- 
iduary estate  and  effects  during  such  term  of  twenty-one  years,  and  should 
with  all  convenient  speed,  from  time  to  time  during  that  term,  lay  out  and 
invest  aU  his  residuary  estate  and  effects,  and  all  accumulations  thereof,  ia 
purchases  of  freehold  hereditaments  of  an  estate  of  inheritance  in  fee-simple^ 
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in  England  or  Wales,  when  eligible  purchases  -should  arise,  which  estates  so 
to  be  purchased  should  be  conreyed,  unto  and  to  the  use  of  the  trustees,  in  fee, 
upon  the  same  trusts,  estates,  uses,  intents  snd  purposes,  and  under  and  sub« 
ject  to  such  and  the  same  and  the  like  powers,  provisoes,  cliarges,  conditions, 
restriclions  and  limitations,  as  were  by  bnnnhereinbefore  declared  concerning 
his  said  estates  by  him  thereinbefore  devised  to  them  in  trust  as  thereinbefore 
mentioned,  or  as  near  thereto*  as  the  deaihs  of  .paities,  the  change  of  interests, 
and  other  circumstances  and  continge.ncies,  .would  admit;  and  appointed  bis 
trustees  to  be  executors  of  his  wilk 

The  testator  died  on  the  VOih  of  April,  1816}  leavi^ig  George  Ben- 
gough his  heir-at-law,  and  Henry  Bengou§(ti,  *Jamcs  Bengough,  Henry    [*J87] 
Ricketts  the  younger,  Richard  Rickelts  rhe  younger,  Ann  Elizabeth 
Bengough,  and  Ann  Ricketts  the  younger,  and  also  his  widow,  and  his  trustees 
and  executors  surviving  him..  ^  ^    \     ' 

The  plaintiff  and  his  brothers  and  sister,  and  Ann  Rickietts,  widow,  the  testa- 
tor's sister,  were  his  only  next  of  kin  at  the  time  of  his  death.  -  Shortly  after 
the  death  of  the  testator,  Charles  Lucas  Edridge,  Arthiir  Palmer,  and  Charles 
Cadell  Edridge,  proved  the  will ;  but  George  Wright  renounced  the  probate  of 
k,  ar\^  executed  a  deed  of  disclaimer,  as  to  the]:eal  estates,  to  the  other  trus- 
tees. •  .      *  . 

On  the  10th  of  June,  1821,  Mia.  Bengough  died.  The  bill  was  filed  by  the 
testator's  nephew,  George  Bengough,  (who  had  no  son  bom,)  against  the  acting 
trustees  and  executors,  and  also  against  Heni^  and  James  Bengough,  Henry 
and  Richard  Ricketts^  Ann  Elizabeth  Bengough,  and  Ann- Ricketts,  none  of 
whotu%id  a  son,  and  certain  persons  named  CadeH'and  Lunell,  who  were  th% 
personal  representatives  of  Ann  Ricketts,  the  testator's  sister,  who  died  in  1819 ; 
and,  after  setting  forth  the  will  and  other  circumstances  43efore  mentioned,  it . 
stated  that,  under,  the  will,  the  plaintiff  was  entitled  (if  all  the  trusts  thereof 
were  valid)  to  the  real  estates  devised  by  the  testator  upon  the  trusts  aforesaid, 
for  a  term  of  ninety-nine  years,  (if  the  plaintiff  should  so  long  live,)  to  com* 
noence  from  the  death  of  the  testator,  but  subject  to  then  trust  ior  the  trustees 
to  receive  the  rents  and  profits  thereof,  for  the  term  of  twenty-one  years,  to  be  , 
laid  out  as  in  the  will  was  mentioned ;  and  that  the  plaintiff  was  also  entitled, 
for  the  residue  of  a  like  terfti,*  to  the  freehold  estates  of  inheritance 
*to  be  purchased  with  the  testator's  residuary  persenal  property,-  and'  [*']88] 
with  the  accumulations  thereof,  subject  to  the  trusts  for  the  trustees  to 
receive  the  rents  and  profits  of  the  freehold  estates  of  inheritance  so  purchased, 
for  twenty-one  years,  to  be  laid  out  in  the  purchase  of  other  freehold  estates  of 
inheritance,  to  be  settled  to  the  same  uses  sis  the  estates  devised  by  the  will ; 
and  that  the  trustees  ought,  during  the  term  of  twenty-one  years  from  the  death 
of  the  testator,  to  lay  out  the  rents  and  profits  of  the  estates  so  devised  to  them 
in  trust  as  aforesaid,  in  the  purchase  of  freehold  estates  of*  inheritance  in 
England  or  Wales,  as  often  as  they  should  have  received  the  sum  of  1,500/.. 
from  such  rents  and  profits,  after  payment  of  the  annuities  to  the  plaintiff  and 
#   Vol.  I.  14 
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Henry  Bengough,  which  were  charged  upon  the  devised  esutcs,  in  case  ihose 
annuities  should  become  payable  during  the  term  of  twenty-one  years,  and  that 
the  plaintiff  was  entitled,  under  the  will,  for  a  term  of  ninety-nine  years,  if  be 
should  so  long  live,  to  be  computed  from  the  death  of  the  testator,  to  the  im- 
mediate possession  and  enjoyment  of  the  freehold  estates  so  to  be  purchased 
with  the  moneys  arising  from  the  rents  and  profits  of  the  devised  estates,  and. 
in  case  the  rents  and  profits  of  the  devised  estates  should  not  be  laid  out  when 
ihey  should  amount  to  1,500/.,  that  the  plaintiff  was  entitled  to  the  interest  and 
dividends  of  Huch  sum  of  1,500/.  from  the  time  the  said  rents  and  profits 
amounted  to  such  sum  until  the  same  should  be  laid  out  in  the  purchase  of 
freehold  estates  as  aforesaid :  but,  if  the  limitations  subsequent  to  the  life 
estates  to  the  plaintiff  and  bis  first  son  were  void,  the  plaintiff  was  entitled, 

subject  to  those  estates  and  the  trust  for  accumulation,  as  a  resulting  trust 
[''1 89]    to  the  ^testator's  heir-at-law,  to  his  real  estates,  and  to  the  estates  to 

be  purchased  with  his  residuary  personal  estate,  or  to  a  share  thereof,  as 
one  of  the  next  of  kin.  And  the  bill  charged  that  there  was  no  direction  in  the 
will  for  the  accumulation  of  the  rents  and  profits  of  the  freehold  estates  to  be 
purchased,  or  that  the  trustees  should  receive  such  rents  and  profits,  but  that 
the  testator  intended  to  give  to  the  plaintiff  the  immediate  enjoyment  of  the 
freehold  estates  so  to  be  purchased,  with  the  rents  and  profits  of  the  devised 
estates ;  and  that,  under  the  will,  the  plaintiff  was  entitled  to  have  the  whole  of  the 
rents  and  profits  of  the  devised  estates  which  accrued  during  the  life  time  of 
Mrs.  Bengough,  subject  to  the  payment  of  the  annuity  of  4,000/.,  and,  after 
her  death,  the  residue  of  such  rents  and  profits,  after  payment  of  the  annuities 
of  300/.  and  200/.  to  the  plaintiff  and  Henry  Bengough,  applied,  as  9hn  as 
the  same  should  amount  to  1,500/,  during  the  term  of  twenty-one  years  from 
the  death  of  the  testator,  in  the  purchase  of  freehold  estates  of  inheritance,  and 
to  be  let  into  the  possession  and  the  enjoyment  of  such  estates  as  soon  as  the 
same  were  purchased,  for  a  term  of  ninety-nine  years,  if  he  should  so  long  live, 
to  be  computed  from  the  testator's  death,  and  that,  in  case  those  rents  and 
profits  should  not,  immediately  as  they  amounted  to  1,500/.  be  laid  out  in  such 
purchases,  that  the  plaintiff  was  entitled  to  receive  the  interest  and  dividends 
arising  from  such  sum  of  l,500/.>  until  the  same  should  be  so  laid  out.  The 
bill  prayed  that  the  will  might  be  declared  to  be  well  proved,  and  that  the  trusts 

thereof,  so  far  as  the  same  were  good  in  law,  might  be  decreed  to  be 
f  *190]    carried  into  execution  ;  and  that  an  account  might  be  taken  of  the  *per- 

sonal  estate  and  effects  of  the  testator,  and  of  bis  funeral  and  testamen- 
tary expenses,  and  debts,  and  legacies  and  annuities;  and  that  the  clear  residue 
of  the  personal  estate  might  be  applied  upon  the  tru^s  of  the  will,  so  far  as  the 
same  were  effectual  in  law ;  and,  as  far  as  the  same  were  ineffectual  in  law, 
then  to  such  person  or  persons  as  would,  in  such  ease,  by  law  be  entitled  there- 
to :  and' that  an  accouRt  n)ight  be  taken  of  the  testator's  real  estates,  and  of  the 
rents  received  by  the  trustees ;  and  that  what  should  be  found  due  from  them 
on  taking  that  account  might  be  applied  upon  the  trusts  of  the  will,  as  far  as 
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the  same  were  good  in  law ;  and  ihat  the  court  would  be  pleased  to  declare 
bow  far  the  trusts  of  the  real  and  personal  estate  were  good  ;  and,  as  far  as  the 
trusts  were  declared  to  be  void,  that  the  plaintiff  might  be  declared  to  be  en- 
titled to  the  real  estate  :  but,  in  case  the  trusts  of  the  will  should  be  considered 
▼alid,  then  that  such  of  the  rents  and  profits  of  ihe  estates  devised  to  the  trus- 
tees in  possession  as  accrued  during  the  life  of  Mrs.  Bengough,  might  be  applied 
in  the  purchase  of  freehold  estates  of  inheritance  in  England  or  Wales,  and  that 
the  annuities  of  the  plaintiff  and  Henry  Bengough  might  be  paid  out  of  the 
tents  and  profits  that  had  accrued  and  should  acciue  after  her  death  ;  and  that 
the  residue  thereof  might,  during  the  remainder  of  the  term  of  twenty-one 
years,  be  also  applied  in  the  purchase  of  freehold  estates  of  inheritance  in 
England  or  Wales,  and  that  such  estates,  when  purchased,  might  be  conveyed 
to  the  tnistees  upon  the  trusts  declared  of  the  estates  so  to  be  purchased ;  and 
that,  as  often  as  there  should  be  the  sum  of  1,500/.  arising  from  the  rents  and 
profits  of  the  devised  estates,  it  might  be  laid  out  in  such  purchases  of 
freehold  estates  *as  aforesaid,  and  that  the  plaintiff  might  be  declared  [*191] 
to  be  entitled  to  the  immediate  possession  and  enjoyment  of  the  said 
estates  so  to  be  purchased,  for  the  term  of  ninety«nine  years,  if  the  plaintiff 
should  so  long  live,  such  term  to  commence  or  be  computecyrom  the  death  ^f 
the  testator,  and  that,  in  case  the  said  rents  and  profits  shomd  not,  as  soon  as 
they  amounted  to  1,500/.,  be  so  laid  out,  the  plaintiff  might  be  declared  en- 
titled to  the  interest  and  dividends  thereof  from  iHe  time  the  same  amounted 
to  1,500/.  until  the  same  should  be  laid  out  in  the  purchase  of  freehold  estates; 
or  that,  in  case  the  same  trusts  were  partly  valid  and  partly  invalid,  then  that 
proper  directions  might  be  given  for  effectuating  such  of  the  trusts  as  were 
ralid,  and  for  declaring  and  effectuating  the  rights  of  the  persons  entitled,  so 
far  as  the  trusts  were  invalid. 

One  question  in  this  cause  was,  whether  the  trusts  of  the  will  were  not  void 
for  remoteness.  The  other  question  was,  whether  the  word,  "  thereinafter" 
in  the  accumulation  clause,  was  not  to  be  construed  "therein." 

Mr.  PiggoU^  for  the  plaintiff,  opened  the  pleadings;  and,  it  having  been 
arranged  that  the  counsel  for  the  trustees  should  first  address  the  court; 

Mr.  Preston^  for  two  of  the  trustees,  spoke  in  substance  as  follows : — On 
the  introduction  of  the  various  modifications  of  estates  made  through  the  me- 
dium of  uses  and  trusts  and  by  executory  devise  in  wills,  it  was  held  that  the 
Testing  of  an  estate  could  not  be  suspended  for  a  longer  period  than  the  life 
of  the  survivor  of  existing  individuals. 

*In  the  case  of  Lloyd  v.  Carew^{a)  an  objection  was  taken  that  the    [*192] 
shifting  use  was  suspended,  not  only  for  the  period  of  lives  in  being, 
but  for  one  year  certain,  after  the  determination  of  those  lives ;  but  the  limita- 
tion was,  by  the  house  of  lords,  decided  to  be  valid.     And  if  a  gift  may  be 
suspended  for  one  year,  it  may  be  suspended  for  two  or  three  years,  and  so 

ya)  Showtti'iP.C.  137. 
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on,  progressively,  U>roiigli  ihe  whole  series  of  twenty-one  years.  For^where 
the  law  is  settled  that,  a  period  of  one  year  certain  may  be  taken,  it  is  impos* 
sible  to  graft  into  that  doctrine  the  exception,  on  which  the  argument  on  the 
other  side  must  depend,  namely,  that  the  term  of  twenty-one  years  is  to  be 
taken  with  reference  to  the  period  of  minority. 

The  contest  in  this  case  is  whether  the  vesting  can  be  suspended  for  lives 
in  being  and  twenty-one  years,  not  with  reference  to  minority,  but  of  positive 
time.  In  Taylor  v.  BiddaU,{b)  (a  case  in  which  the  prior  cases  were  cited,) 
it  was  admitted  that  it  might  be  suspended  for  twenty-one  years  after  lives  in 
being.  In  Stephens  v.  Stephens,{c)  there  is  the  opinion  of  the  judges,  and 
amongst  them  was  Lord  Hardwicke,  to  the  same  effect:  they  certainly  deli- 
vered their  judgment  very  cautiously  upon  the  case.  The  question  there  was, 
whether  the  enjoyment  might  be  suspended  for  twenty-one  years  beyond  a  life 
in  being.  In  Long  v.  Blackall,{d)  the  principal  question  was,  whether  two 
periods  of  gestation  should  be  allowed.     It  was  agreed  that  there  might  be 

one  period  of  gestation.  In  that  case  two  periods  were  allowed,  one 
[*193]    at  the  commencement,  *the  other  at  the  end  of  the  contingency.     On 

that  case  it  has  been  sometimes  observed  that  it  was  very  slovenly 
argued,  and  not  v^y  solemnly  decided.  But,  from  the  opinion  delivered  by 
Mr.  Justice  Bullfr  in  Thellusson  v.  Woodford,{e)  it  appears  that  the  law  is 
free  from  that  reproach  :  Lord  Kenyon  presided ;  and  in  Woodford  v.  TArf- 
lusson^  Mr.  Justice  Buller  gave  that  case  the  sanction  and  support  of  his  coa« 
currence. 

Then  there  are  the  cases  of  Goodman  v.  Goodrig?U,{J)  and  Goodtitle  v. 
Wood  ;{g)  in  the  former  of  which  Willes,  C.  J.  observed  :  "  The  rulahas,  in 
many  instances,  been  extended  to  twenty-one  years  after  the  death  of  the  person 
in  being,  as,  in  that  case  likewise  there  is  no  danger  of  perpetuity."  In  Heath  v. 
Heaih{h)  the  devise  was  to  the  testator's  son  £.  H.  for  ever,  if  he  should  have 
a  son  or  sons  who  should  attain  twenty-one  ;  but,  if  £.  H.  should  chance  to 
die  without  son  or  sons  to  inherit,  that  the  son  of  the  testator's  son  W.  H. 
should  inherit.  So  that  there  was  not  any  gift,  to  E.  H.  or  to  the  second  son, 
with  reference  to  his  own  minority ;  but  E.  H.  himself  was  to  have  the  abso* 
lute  fee,  only  on  the  terms  that  he  should  have  a  son  who  should  attain  twenty* 
one.  It  appears  from  the  wills  and  settlements  prepared  and  settled  by  Mr. 
Booth,  Mr.  Fearne,  and  other  eminent  conveyancers,  that  they  never  doubted 
that  the  twenty-one  years  after  lives  in  being  might  be  taken  as  an  absolute 
term,  independently  of  minority,  and  such  a  limitation,  is  in  every  day's  practice, 
inserted  in  creating  powers  of  sale  to  be  exercised  in  defeazance  of  estates  in 

fee,  and  sometimes  of  limitations  in  strict  settlement. 
[•194]        •In  the  argument  of  the  case  of  Thellusson  v.  Woodford^if)  in  the 

court  of  chancery,  the  objection  was  in  substance  the  same  as  is  now 

(6)  2  Mod.  289.  (c)  Ca.  Temp.  Talb.  239,  {d)  7  T.  R.  100. 

(e)  4  Vci.  2Q7 ;  see  pmge  323.      ( /)  2  Burr.  873.  {g)  Willw,  211. 

(A)  1  Bro.  C.  C.  147.  (t)  4  Ves.  837. 
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made  ia  this  case,  namely  that  the  party  had  been  guilty  of  a  breach  of  the 
rule  against  perpetuities  ;  because  he  had  taken  a  certain  number  of  lives  in 
being  as  the  measure  of  time,  not  for  the  purpose  of  giving,  but  of  suspending 
the  enjoyment  of  the  property.    The  judges,  in  that  case,  certified  their  opin« 
ions  that  the  law  permitted  such  a  mode  of  limitation  ;  and  that  opinion  was 
confirmed  by  the  house  of  lords.     But  an  expression  is  reported  to  have  fallen 
from  Lord  Alvanley  in  that  case,  which  probably  will  be  relied  on  by  my  op* 
ponents  ;  I  mean  that  passage  in  the  report  where  his  lordship  say8(A)  that 
the  term  of  twenty-one  years  has  never  been  considered  as  a  period  which 
may,  at  all  events,  be  added  to  an  executory  devise  after  lives  in  being ;  but 
that  the  term  had  been  adopted  with  a  view  to  the  period  of  minority.     But 
surely  there  must  be  something  more  strong  than  such  a  mere  dictum  to  induce 
the  court  to  decide  that  the  term  of  twenty-one  years  cannot  be  allowed  after 
lives  in  being,  except  where  it  is  used  with  reference  to  the  period,  and  for 
purposes  connected  with  minority.     Such  a  dictum  cannot  guide  the  opinion 
of  the  court,  where  other  dicta  and  other  decisions  contradict  it ;  and  where 
all  the  great  text-writers,  Fearne,  Blackstone,  and  Wooddeson  lay  down  the 
rule  without  any  reference  to  the  period  of  minority  as  necessary  to  give  effect 
to  the  limitation  over.(/)     Besides  all  these  authorities,  the  act  of  parliament 
of  39  and  40  Geo.  3,  c.  98,  is  a  legislative  declaration  to  Die  same 
effect.     But  the  case  of  Beard  •v.  Westcott{m)  may  perliaps  be  rblied    [*196] 
on  by  the  other  side. — In  that  case  the  judges  of  the  court  of  common 
pleas,  to  whom  the  case  was  first  sent,  returned  a  certificate  in  favor  of  the 
validity  of  the  gift.     But  some  doubt  arose  in  the  mind  of  the  then  master  of 
the  rolls,  by  reason  of  the  expression  in  Lord  Alvanley's  opinion,  already  stated, 
that  the  term  of  twenty-one  years  must  be  with  reference  to  minority ;  the 
question  was  therefore  distinctly  brought  before  the  court  upon  that  point.     On 
the  second  argument  the  judges  certified  that  they  were  of  opinion  that  the  gift 
would  be  good,  although  the  term  of  twenty-one  years  had  reference,  not  to 
the  minority  of  the  donee,  but  of  another  person.     It  is  surprising  that  any 
doubt  was  ever  entertained  on  that  point,  as  the  decision  of  Lord  Thurlow  in 
Heath  v.  Heath{n)  is  an  express  authority,  and  settled  the  doctrine.     But  it  is 
worth  while  to  notice  who  were  the  judges  in  the  court  of  common  pleas  who 
certified  in  the  case  of  Beard  v.  Westcott.     They  were  Sir  James  Mansfield, 
(who  was  counsel  in  the  first  argument  of  Thellusson  v.  Woodford,  and  was 
afterwards  on  the  bench,  and  delivered,  not  merely  his  opinion  but  his  reasons 
in  detail  in  that  case)  and  Mr.  Justice  Heath,  Mr.  Justice  Lawrence,  and  Mr. 
Justice  Chambre,  who  sat  as  judges  in  the  house  of  lords  when  Thellvsson  v. 
Woodford  was  decided  there.     The  master  of  the  rolls,  on  being  pressed  with 
the  importance  of  the  question,  was  persuaded  to  send  the  case  of  Beard  v. 
Westcott  to  the  king*s  bench  :  and  the  judges  of  that  court  certified  that  the 

(A)  4  Vm.  337. 

(/)  Seo  Fearne'i  Coot.  Rem.  429,  438 ;  9  Black.  Com.  174;  2  Wood.  229. 

(m)  S  Tattot  393 ;  5  B.  it  A.  801 ;  1  Tom.  25.  (n)  1  Bro.  C.  C.  147. 
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gift  was  void.  To  understand  the  grounds  of  their  certificate  in  that 
[*196]    case  it  is  necessary  *to  consider  the  principle  of  the  law  applicable  to 

perpetuities.  The  rule  is  that,  if  one  liniitaiion  is  too  remote,  every 
subsequent  limitation  must  also  be  too  remote,  and  for  tha\  reason  void.  In 
Beard  v.  WestcoU  the  party  attempted  to  introduce  in  the  alternative  (if  the  ex- 
pression may  be  used)  another  gift  after  one  which  was  too  remote  ;  and  the 
language  of  the  judges  is  adapted  to  that  state  of  the  case,  and  applies,  in  some 
degree,  to  the  case  of  Lord  Deerhurst  v.  the  Duk^  of  St.  Alban3,{o)  which 
was  decided  in  this  court,  as  to  the  limitation  of  heir-looms,  and  to  Humberston 
V.  Humberston,{p)  The  decision  of  the  court  of  king's  bench  in  Beard  v. 
Westcott  is  reconcilable  with  the  rules  of  law,  because  it  proceeded  upon  the 
ground,  that  a  gift  made  by  way  of  substitution  for  one  which  is  too  remote,  is 
as  bad  as  that  for  which  it  is  attempted  to  be  substituted.  That  is  the  whole 
result  of  the  certificate,  and  of  the  decision  in  Beard  v.  Westcott.  It  is  of 
great  importance  to  refer  to  the  observations  of  Lord  Chief  Baron  Macdonald 
and  of  Lord  Eldon,  in  the  case  of  Thellusson  v.  Woodford,  on  the  appeal,(f ) 
as  to  the  number  of  lives.  Nothing  can  be  more  clear  than  that  there  is  no 
lestriction  as  to  the  number^  of  lives  in  being  during  which  the  accumulation 
may  take  place,  or  the  vesting  of  the  inheritance  or  of  the  freehold  be  sus* 
pended.  That  iJling  settled,  and  the  statute  39  and  40  Geo.  3.  c.  98,  having 
enacted  that  the  accumulation  may  also  be  for  a  period  of  twenty-one  years 
certain  from  the  death  of  the  testator,  it  is  impossible  for  any  court,  acting  on 
the  law  as  it  now  stands,  to  hold  that  a  gift  is  too  remote  which  does  not  ex« 

ceed  these  prescribed  limits  of  lives  and  twenty-one  years. 
{*197]       *Il  is  to  be  observed  that,  by  this  will,  the  legal  estate  as  to  the  realty, 

(and  for  this  purpose  the  argument  js  the  same  as  to  the  personalty,) 
is  vested  in  trustees  in  fee-simple,  and  consequently  the  whole  trust  is  under 
the  dominion  of  the  court,  and  must  be  executed  by  it.  The  first  gift  is  upon 
trust  to  accumulate  for  twenty-one  years  ;  and  that  gift  is  supportable  under 
the  statute  39  ic  40  Geo.  3,  c.  98.  It  is  impossible  to  resist  the  validity  of 
that  trust :  for,  if  the  law  was  not  so  before  the  statute,  by  force  and  reason  of 
the  statute  it  is  so  now  ;  otherwise  the  statute  is,  .as  to  the  right  to  accumulate 
for  twenty-one  years  from  the  death  of  the  testator,  a  dead  lettei.  In  the  clause 
of  the  will  which  relates  to  the  accumulatioo  for  this  period,  there  is  a  direction 
to  lay  out  the  rents  and  profits  in  the  purchase  of  estates ;  and  it  unfortunately 
happens  that  there  is,  by  a  clerical  error,  the  insertion  of  the  word,  "hereinaf- 
ter," instead  of  **  hereinbefore.**  This  clerical  misuke  raises  another  question 
in  this  case. 

The  next  period  is  that  which  gives  the  enjoyment  to  those  who  are  to  be 
owners  in  thu  interval,  till  the  conveyance  is  to  be  made  to  the  parties  entitled 
to  call  for  a  conveyance  on  the  determination  of  the  terms  of  one  hundred  and 
twenty  years  and  twenty  years,  that  is,  when  estates  of  freehold  may  first  vest. 

(0)  5  Madd.  233.  (p)  1  P.  W.  332.  (f)  U  Vei.  112. 
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The  singularity  of  ihe  limitaliona  is,  ihatlhe  testator  takes  a  term  of  one  hund- 
red and  twenty  years,  determinable  on  the  death  of  lives  in  being,  and  twenty 
years  beyond  that  period,  for  the  purposes  of  regulating  the  enjoyment  during 
those  terms,  and  suspending  the  right  to  vested  estates  of  freehold  or  inherit- 
ance. The  twenty  years  cannot  be  objectionable.  That  is  decided  in 
many  cases  ;  and,  before  the  ^statute  of  Geo.  3,  he  might  have  direct-  [•198] 
ed  an  accumulation  for  the  whole  term  of  one  hundred  and  twenty 
years,  if  any  one  of  any  number  of  persons  in  existence  should  so  long  live. 
This  Hmitation  is,  in  effect,  only  for  a  certain  number  of  lives  in  being,  and 
twenty  years  after.  During  the  period  of  the  suspension  of  the  inheritance  the 
right  of  enjoyment  is  not  suspended  :  for  every  person  who  is  successively 
brought  within  the  scheme  of  the  gifts  is  to  take  for  ninety-nine  years,  if  he 
shall  so  long  live,  and  if  the  terms  of  one  hundred  and  twenty  years  and  twenty 
years  shall  so  long  continue.  That  is  the  extreme  boundary.  The  limitation 
for  ninety-nine  years  if  a  life  or  lives  shall  so  long  last,  is  clearly  within  the  rule 
against  perpetuities ;  and  the  terms  of  one  hundred  and  twenty  years  and 
twenty  years  are  noticed  only  to  show  that  the  right  of  enjoyment  under  these 
terms  is  independent  of,  and  not  affected  by  the  suspension  of  the  inheritance. 
In  the  case  of  Mogg  v.  Mogg(r)  the  court  was  of  opinion  no  perpetuity  existed 
as  to  leaseholds  for  years  determinable  on  lives,  even  though  there  might  be  a 
renewal,  and  probably  would  be  renewals  under  the  tenant  right.  The  ground 
of  that  opinion  was,  that  there  could  not  l>e  any  perpetuity,  because  the  estate 
was  determinable  with  lives  in  being.  In  King  v.  Cotton,(s)  the  court  decided 
that  a  gift  over  on  a  general  failure  of  issue  was  not  void,  inasmuch  as  the  es- 
tate of  the  testator  was  confined  to  a  term  of  years  determinable  on  the  deaths 
of  lives  in  being.  In  Mr.  Fearne's  Treatisc,(rt  many  instances  of  this 
sort  are  given,  and  he  himself  puts  the  instance  of  an  executory  de- 
vise for  *life  to  one  in  esse,  to  take  effect  on  a  dying  without  issue  ;  [*199) 
he  treats  it  as  good,  because  it  must  take  place  or  fail  during  the  life 
in  being.  In  Odkes  v.  Chalf(mt{u)  that  point  was  recognized  as  good  law.  So 
in  the  present  case,  as  each  succeeding  person  is  to  take  only  for  ninety-nine 
years  if  he  shall  so  long  live,  there  cannot  be  any  perpetuity.  It  is  impossible 
to  object  to  the  limitation  to  the  first  taker,  unless  it  be  contended  that  the 
whole  trust  is  void.  But  there  is  at  all  events  a  clear  trust,  which,  even  if 
Toid  in  its  full  extent,  is  of  such  a  character  that  the  court  must  execute  it  so 
far  as  it  is  consistent  with  the  rules  of  law.  The  doctrine  of  cy  pres  must  be 
applied  to  it.  The  case  of  Tregonwell  v.  Syd-enham(x)  is  a  conclusive  autho- 
rity on  that  point.  In  that  case  the  testator  created  a  term  of  sixty  years,  and 
directed  an  accumulation  for  the  benefit  of  persons  to  be  ascertainable  at  a  fu^ 
ture  period,  so  that  the  trust  was  void  to  a  certain  extent.  The  court  sustained 
the  term  which  was  limited,  in  toto^  and  took  so  much  of  the  trust  as  was  valid, 
and  executed  it,  as  in  Pemberton^s  case ;  and  as  to  that  part  of  the  trust  which 

(r)  1  Mar.  654.     (•)  9  P.  W.  674.      (<)  Cont  Bom.  488.      (u)  PoUezf  38.      (x)  3  Dow.  194. 
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was  void  on  the  ground  of  remoteness,  and  as  tending  to  a  perpetuity,  it  was 
held  that  the  heir-at-law  was  entitled  to  the  residue  of  the  term  by  a  resulting 
trust.  This  case  is  an  authority  to  support  the  limitations  for  lives  in  being  in 
the  present  case,  even  if  the  more  remote  gifts  should  not  be  supported  ;  and 
even  though  (which  is  very  unlikely)  it  could,  consistently  with  the  law  as  it 
now  stands,  be  established  that  the  term  of  twenty  years,  in  reference  to  the 

trust  of  that  term  and  the  mode  of  enjoyment,  is  toa  remote,  the  doc- 
[*20p]    trine  of  *cypres  must  support  the  limitation  for  the  lives  in  being.     If 

it  be  objected  that  this  testator  makes,  not  only  the  father  and  the  son, 
but  likewise  the  grandson  and  the  great  grand-son,  all  tenants  for  life  in  suc- 
cession, and  that  these  remote  gifts  have,  as  in  ordinary  cases,  a  tendency  to 
a  perpetuity,  the  answer  is  that  it  is  a  fallacy  to  apply  the  rule  to  the  gifts  in 
this  case.  The  plan  of  the  will  is  different.  The  gifts  are  only  for  existing 
rlivesj  named  in  the  will,  and  twenty  years  beyond  the  death  of  the  survivor  : 
and  it  cannot  be  said,  truly  and  consistently  with  attention  to  legal  accuracy, 
that  the  gift  has  reference  to  the  life  of  the  first  taker,  or  of  any  other  person 
who  may  take  to  the  most  remote  period  of  both  terms.  At  the  death  of  one 
first  donee,  the  n^xt  taker  is,  by  express  terms,  to  come  into  the  enjoyment, 
and  is,  unquestionably,  by  express  terms,  brought  into  the  enjoyment  for  a 
period  determinable,  not  only  with  his  own  life,  but  (and  this  is  most  important 
to  the  decision,)  a  period  determinable  with  the  terms  of  years,  and  these  terms 
must  determine  with  lives  of  persons  in  being,  and  twenty  years.  It  will, 
prob^ly,  be  admitted  that  there  is  not  any  objection  to  the  limitations  so  far 
as  they  relate  to  lives  in  being,  and  that  the  objectionable  part  is  the  last  term 
of  twenty  years.  Even  if  that  objection  were  admitted,  it  would  affect  the 
trust  only  as  to  the  iertt\  of  twenty  years,  because  the  trust,  so  far  as  it  is  good, 
must  be  executed.  Granting,  therefore,  for  the  purposes  of  the  argument,  that 
the  term  of  twenty  years  was  improperly  added,  and  that  the  limitations  do,  to 
that  extent,  coniravene  the  law  against  perpetuities,  and  that  the  gift  of  the 
freehold   and   inheritance*  is,    by  reason  of  the  term,  top  long  suspended, 

still  the  enjoyment  of  the  intermediate  takers  is  not,  during  the  first  term, 
[•201]  •  'determinable  with  lives,  exposed  to  objection.     Although  the  ulterior 

gifts  be  void,  the  will  is  so  framed  that  the  othpr  parts  of  the  will  may 
be  good.  The  first  part  of  the  will,  which  directs  an  accumulation  for  twenty- 
one  years,  may  be  good,  and  also  the  second  part,  which  gives  the  enjoyment 
to  lives  in  being,  although  the  third  or  ulterior  gift  of  the  freehold  and  in- 
heritance may  be  wholly  void  as  against  the  heir-at-law.  On  the  other  hand, 
if  the  limitation  for  twenty  years  is  also^  good,  then  the  inheritance  is  'well 
given  in  equity,  because  it  might  be  well  given  at  law  in  the  same  form.  And 
if  the  inheritance  be  well  given,  then  the  residue  of  the  personal  estate  is  also, 
for  this  purpose,  well  given.  If  however,  it  should  be  held,  that  the  freehold 
and  inheritance  are  not  well  given,  then  unquestionably  it  must  be  conceded 
that  the  heir-at  law  is,  at  the  testator's  death,  entitled  to  the  benefit  of  the  gift 
which  fails.    It  will  be  contended  that,  although  the  gift,  as  to  the  personalty. 
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should  fail,  still  there  is  nothing  to  impeach  the  validity  of  tl^e  trust,  which  di- 
rects the  personalty  to  be  laid  out  in  the  purchase  of  real  estate.     It  is  under- 
stood that  the  parties  who  attempt  to  impeach  the  limitations  in  this  will  mean, 
on  the  authority  of  Tregonwell  t.  Sydenham,  already  cited,  to  contend  that, 
although  the  gift  of  the  personalty  should  fail,  there  is  a  sufficient  indication  of 
the  intention  of  the  testator  to  purchase  real  estates  with  the  personalty,  so  as 
to  give  his  heir-at-law  the  benefit  of  that  direction  and  of  that  trust.    Nothing  of 
this  sort  was  decided  in  Tregonwell  v.  Sydenham,  or  in  any  other  case  in  which 
a  tiust  has  been  created  for  the  benefit  of  other  persons,  and  ultimately,  per- 
haps, for  the  heir*at-law,  but  not  in  his  character  of  heir.     The  g}ft  here 
is  to  each  of  the  persons,  mentioned  in  the  ^preceding  clause,  for  nine-   [*202] 
ty-nine  years,  if  he  should  so  long  live  and  the  terms  of  one  hundred 
and  twenty  years,  and  twenty  years,  or  either  of  them,  should  so  long  continue. 
It  next  prescribes  the.  mode  of  enjoyment,  and  is  to  be,  in  succession,  to  each 
person  for  ninety-nine  years,  if  he  should  so  long  live,  determinable  with  the 
terms ;  and,  after  the  determination  of  the  respective  estates  of  the  first  and 
other  sons  of  George  Bengough,  and  of  the  persons  who  for  the  time  being 
shall  be,  or  who,  in  case  of  the  death  of  his  parent,  would  be  heir'mate  of  the 
body,  there  is  finally  a  trust  for  the  persons  who  may  be  heirs-at-hiw.     But 
this  last  trust  is  ngt  to  the  heirs  as  heirs.     The  testator  gives  nothing  to  the 
heir  qutisi  heir,  as  heir  and  claiming  by  descent,  but  uses  the  word  as  descriptio 
persona.    The  testator  having  directed  the  mode  of  enjoyment  during  the 
period  of  the  terms  and  the  suspension  of  the  gift  of  the  inheritance,  next  directs 
the  mode  in  which  the  inheritance  'shall  be  conveyed.     He  prescribes  that, 
from  and  after  the  expiration  or  other  sooner  determination  of  the  term  of  one 
hundred  and  twenty  years,  determinable  as  aforesaid,  and  twenty  years,  the 
trust  estates  should  be  settled,  conveyed  and  assured  by  the  then  trustees  to 
and  upon  such  person  or  persons  as  would,  at  that  time,  be  entitled  to  the  same, 
in  case  they  had  been  devised  in  a  stated  manner,  vfz.  in  strict  settlement. 
The  period  at  which  this  conveyance  is  to  be  made,  and  when  the  suspension 
of  the  inheritance  is  to  end,  is,  by  this  arrangement,  brought  within  the  limits 
of  the  rule  prescribed  by  law  against  perpetuities  ;  for  it  is  to  be  at  the  end  of 
one  hundred  and  twenty  years  from  the  death  of  the  testator,  determinable  with  * 
lives  in  being,  and  twenty  years  (not  the  full  term  of  twenty-one  years, 
which  might  have  *been  taken)  beyond  that  period.     In  effect,  on  the    [*203] 
death  of  the  survivor  of  several  lives,  and  twenty  ydars  from  the  death 
of  the  survivor.     If  it  be  objected  as  to  the  term  of  twenty  years,  that  there 
cannot  be  any  absolute  term  beyond  the  lives  in  being,  unless  with  reference 
to  minority,  how  can  such  a  proposition  be  reconciled  with 'the  case  of  Lloyd 
T.  Carew,(y)  which  allowed  the  validity  of  a  limitation  afterlives  in  bein^r  and 
a  term  of  one  year  certain,  not  having  any  reference  to  minority  ?     And  if  a 
term  for  one  year  certain  can  be  taken  without  reference  to  minority,  a  limila- 

(y)  Show.  P.  C.  137. 
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lion  over  must,  consistently  with  the  rule  against  perpetuities,  be  good,  unless 
the  tefnn  elceeds  twenty-one  years.  The  leading  object  of  this  testator  in 
framing  this  will  was  to  bring  it  within  the  rule  against  perpetuities,  and  to 
prevent  the  vesting  of  any  estates  of  freehold  or  inheritance,  within  these  limits, 
in  any  of  the  parlies  to  whom  gifts  are  made.  A  vesting  in  the  mean  time 
would  have  defeated  his  great  purpose.  Many  clauses  and  declarations  were 
introduced  with  the  vie>V  of  expressing  that  intention,  and  excluding  all  infer- 
ence and  construction  to  the  contrary.  Until  the  period  shall  arrive  when  the 
conveyance  is  directed  to  be  made,  it  is  impossible  to  ascertain  the  precise 
person  who  shall  answer  the  description  which  the  testator  gives  of  him  to 
whom  that  conveyance  is  to  be  made,  tf  the -limitations  had  not  been  so 
framed,  it  might  have  happened  that  his  intentions  might  have  been  defeated 
by  a  fine  with  proclamations. 

To  leave  no  doubt  as  to  his  intention,  the  testator  has  introduced 
[*204]    several  ancillary  qiauses  $  and  he  declares  *tbat  the  limitations  used 

in  describing  the  person  to  whom  the  conveyance  is  uhimately  to  be 
made,  are  used,  merely  and  simply  for  the  purpose  of  ascertaining  the  person, 
and  not  for  the  purpose  of  making  any  iimmediate  devise  or  gift  to  them,  or 
raising  any  immediate  estate  in  the  freehold  and  on  the  inheritance,  by  way  of 
trust  or  otherwise,  and  that  heirs,  or  heirs  of  the  body,  are  to  take  as  pur- 
chasers. This  was  done  to  avoid  the  operation  of  the  rule  in  Shellty*s  cast. 
The  power  given  to  the  trustees  to  convey,  to  each  person  in  succession  who 
is  to  have  an  estate  for  ninety^nine  years  if  he  shall  so  long  live,  an  estate  for 
life^  was  inserted  for  the  purpose  of  enabling  them  to  give  to  such  persons  a 
qualification  to  sit  in  parliament,  or  exercise  those  other  privileges  which  be- 
long only  to  persons  in  whom  an  estate  of  freehold  is  vested.  The  clause  as 
to  the  personal  estate  is  in  conformity  with  the  other  clauses,  which  direct  pur- 
chases to  be  made  of  real  estates  out  of  the  accumulated  rents  and  profits. 

On  the  whole,  therefore,  this  will  mUst  be  construed  without  regard  to  the 
providence  or  improvidence  of  sUch  complex  limitations.  It  must  be  construed 
according  to  the  rules  of  law,  as  they  now  stand.  The  proposition  on  which 
the  will  mainly  depends  is,  the  rule  of  law  that  any  man  may,  in  the  most  ex- 
press terms,  limit  his  property  so  as  to  suspend  the  vesting  of  it  for  any  num- 
ber of  lives  in  being  and  twenty-one  years  after  the  determination  of  those 
lives.  That  is  the  utmost  limit ;  and  no  gift  is  loo  remote  which  does  not 
transgress  that  boundary.  To  say  that  the  rule  is  that  the  suspension  can  only 
be  during  lives  in  being  and  a  period  of  minority,  is  not  recognized  by  any 

authority,  and  is  in  direct  opposition  to  the  decision  of  the  house  of 
[*205]    lords  in  Lloffd  v.  Carew,  and  in  'direct  opposition  to  the  certificate  of 

the  judges  of  the  court  of  common  pleas  in  Beard  v.  Westcott,  and 
also  (it  may  be  safely  said)  to  the  certificate  of  the  judges  of  king's  bench  in 
that  case.  With  respect  to  gestation,  some  argument  may,  perhaps,  be  raised  : 
it  may  be  said,  if  a  period  is  allowed  for  gestation,  with  reference  to  birth,  why 
is  not  the  period  of  twenty-one  years  to  have  reference  to  minority  ?    The  two 
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cases  are  perfectly  distinct.  GestatioD  has  reference  to  a  person  who  is  in 
esse  r  for  it  is  now  settled  that,  for  all  purposes  of  benefit,  a  child  in  the  womb 
is  a  person  in  esse^  and  can,  as  such,  take  by  description. 

To  sum  up  these  observations : — In  the  first  place,  the  gift  for  accumulation 
during  a  period  of  twenty-one  years  is  good,  as,  independently  of  the  common 
law,  founded  on  and  governed  by  the  statute  39  and  40  Geo.  3,  c.  98. 

Secondly^  The  gifts  for  enjoyment*  during  the  period  of  suspension  of  the 
freehold  and  inheritance  are  good,  because  they  are  all  confined  to  ninety-nine 
years,  if  the  parties  respectively  shall  so  long  live,  and  if  the  terms  of  one 
hundred  and  twenty  years  and  twenty  years  shall  so  long  continue. 

Thirdly^  The  gift  of  the  freehold  and  inheritance  of  the  estate,  to  take 
effect  on  the  determination  of  the  terms  of  one  hundred  and  twenty  years  and 
twenty  years,  is  not  too  remote ;  because  the  first  of  these  terms  is  determin-r 
able  with  lives  in  being  at  the  death  of  the  testator ;  so  that  the  whole  period 
of  suspension  is  only  for  a  certain  number  of  lives  in  being,  and  twenty 
years  after  the  death  of  the  survivor;  *and  therefore  within  the  limit  [*206] 
which  the  law  has  by,  its  rules  prescribed  against  the  inconvenience  of 
perpetuities. 

Mr.  Wilbrahamy  for  the  same  trustees ; — The  law  allows  the  inheritance  to 
be  suspended  without  inquiring  as  to  the  purpose,  or  requiring  that  it  should 
have  any  reference  to  the  person  who  is  ultimately  intended  to  take  the  estate. 
From  the  earliest  period,  estates  have  been  allowed  to  be  limited,  not  for  the 
life  which  is  to  enjoy  them,  but  pour  autre  vie.  If,  therefore,  an  estate  might 
be  limited  to  a  person,  without  reference  to  the  beneficial  enjoyment,  when  the 
law  afterwards  permitted  limitations  to  be  extended  to  the  term  of  twenty-one 
years  after  lives  in  being,  there  is  the  same  reason  for  allowing  the  twenty-one 
years  to  be  taken  without  reference  to  the  person  to  enjoy  the  benefit.  The 
term  of  twenty-one  years  obviously  has  reference  to  minority,  on  account  of 
the  disability  of  the  object  of  the  gift.  Now  a  leasehold  estate  may  be  ren- 
dered  unalienable  as  long  as  a  freehold.  But,  in  applying  the  prmciple  to  the 
case  of  leaseholds,' it  entirely  fails  ;  because  an  infant  has  the  power  of  dispos- 
ing of  a  leasehold  estate,  by  will,  at  the  age  of  fourteen  ;  nevertheless  it  never 
was  disputed  that  a  term  of  twenty-one  years,  to  commence  after  lives  in  being, 
might  be  created  out  of  a  lea.'ieh'>ld  estate.  The  very  terms  in  which  the  rule 
is  constantly  stated  exclude  the  reference  to  minority.  For  it  is  not  said,  **  that 
the  gift  must  take  effect  within  the  period  of  a  life  or  lives  in  being  and  the 
period  of  minority  afterwards,"  but  "  during  a  life  or  lives  in  being,  and  twenty- 
one  years  afterwards."  And  it  appears,  from  the  39ih  and  40th  Geo.  3, 
c.  98,xthat  •the  legislature  considered  the  period  of  minority  and  the  [*207] 
term  of  twenty-one  years  as  equivalent  to  each  other.  Next,  as  the 
terms  of  one  himdred  and  twenty  years  and  twenty  years  are  confined  to  the 
period  of  which  the  law  prescribes,  those  terms  are  well  created,  and  conse- 
quently, the  limitations  which  are  to  take  effect  on  the  determination  of  those 
terms  are  valid. 


•J 


209  CASES  IN  CHANCERY. 

Mr.  Swanriy  who  appeared  for  the  other  irustee,  declined  to  offer  any  argu« 
ment  to  the  court. 

Mr.  Sugden  and  Mr.  Lynch  appeared  for  the  personal  representative  of 
Mrs.  Rick^tts,  who  was  one  of  the  testator's  next  kin  : — Mr.  Sugden. — The 
limitations  in  this  case  are  clearly  beyond  the  limits  which  ihe  law  allows.    On 
the  other  side  it  is  argued  that  the  accumulation  for  the  first  period  is  good  by 
the  statute.     Then  it  is  said  that  the  ternra  for  one  hundred  and  twenty  years 
and  twenty  years  are  good  ;  and,  therefore,  that  all  the  limitations  to  take  effect 
within  their  duration  are  also  good.     Again,  it  is  contended  that  the  inheritance 
is  suspended  (which  it  is  strange  should  be  admitted,  as  it  is  an  objection  to  all 
the  limitations,)  and  that,  at  the  determination  of  the  terms,  the  inheritance  is 
to  become  vested  in  some  person  or  other  ;  but  who  that  person  is  to  be,  it  is 
admitted  that,  at  present,  it  is  quite  impossible  to  say.     This  is  the  greatest 
attempt  at  a  perpetuity  that  was  ever  made  ;  greater  than  in  Thellussoris  case. 
For  it  is  admitted  that  eighty  or  ninety  years  hence,  and  not  sooner,  will  be  the 
time  for  discussing  who  the  person  is  in  whom  the  inheritance  is  to  vest.    The 
whole  object  of  the  will  is,  clearly,  to  establish  a  perpetuity.     It  is  said 
[*208j    on  *the  other  side,  that  the  limitation  should  be  considered  separately. 
But  the  proper  course  is,  to  consider  whether  the  limitations,  all  taken 
together,  are  not  void  as  an  attempt  at  a  perpetuity.     It  has  been  asserted  that 
the  d9th  and  40th  Geo.  3.  c.  98,  is  a  legislative  declaration  that  the  term  of 
twenty*one  years  may  be  added  as  a  positive  term.     But  that  is  not  the  true 
construction  of  the  act.     It  is  expressed  in  the  alternative,  and  provides  that 
no  accumulation  shall  take  place  except  for  the  life  of  the  grantor,  or  the  term 
of  twenty-one  years  from  his  death,  or  during  the  minority  of  any  person  who 
shall  be  living,  or  in  ventre  sa  mere  at  the  time  of  the  grantor's  death.     It 
makes  nothing  lawful  that  was  not  so  before.     The  object  of  the  legislature 
was  to  restrain  the  improper  use  made  of  the  rule  that  allowed  accumulation 
to  be  co-extensive  with  the  suspension  of  the  limitations,  and  to  confine  it 
within  the  more  limited  period.     But  if  the  construction  now  contended  for  be 
right,  the  act  would,  in  fact,  allow  accumulation  for  a  longer  period  than  was 
before  permitted.     It  was  decided,  in  Marshall  v.  Holloway,{z)  that  you  can- 
not have  a  general  clause  of  accumulation  during  the  minority  of  eveiy  person 
who  may  become  entitled  under  the  settlement,  but  must  confine  it  to  some 
limited  period  allowed  by  law.    In  deciding  this  case,  Lord  Eldon,  C.  followed 
the  case  of  Lord  Southampton  v.  the  Marquis  of  Hertford,{a)  in  which  it 
was  held  that  it  was  impossible,  in  such  a  case,  lo  divide  the  clause,  and  to 
hold  the  will  to  be  operative  upon  those  persons  who  were  minors  and 
[•209]    in  esse,  and  therefore  within  the  rule  of  law,  from  those  who  •were 
without  the  rule  of  law,  as  being  bom  at  too  remote  a  period,  and  that 
therefore  the  clause  was  altogether  void.    It  is  clear  therefore  that  this  will  can« 
not  derive  any  aid  from  this  act  of  parliament* 

ix)  2  Swrno.  432.  (a)  2  V.  Jt  B.  H. 
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This  testator  has,  through  the  medium  of  the  terms  of  one  hundred  and 
twtenty  years  and  twenty  years,  attempted  to  establish  a  perpetuity  :  and  that 
attempt,  like  every  other  of  the  same  nature,  must  fail.  The  limitations 
which  are  to  take  effect  during  the  continuance  of  these  terms  would  be  in- 
stantly declared  void  in  a  court  of  law :  and  it  is  not  in  the  power  of  a  court 
of  equity  to  give  validity  'to  any  limitations  of  the  equitable  interest  which 
would  not  be  good  if  they  were  limitations  of  the  legal  estate.  An  estate  may 
ceitaioly  be  limited  to  an  unborn  son  :  but  if  there  is  one  rule  more  solemnly 
settled  than  another,  it  is  that  you  cannot  limit  a  succession  of  life  estates  to  an 
unborn  son,  and  the  sons  of  that  unborn  son. 

To  try  the  validity  of  these  limitations  let  them  be  considered  as  legal  and 
not  as  equitable  limitations. ,  The  first,  which  is  the  terms  of  twenty-one 
years,  created  for  the  purpose  of  accumulation  is  allowed  to  ^  authorized  by 
the  statute.     Then  comes  the  gift  to  the  nephew  George  for  ninety-nine  years, 
if  he  should  so  long  live,  and  if  the  terms  of  one  hundred  and  twenty  and 
twenty  years  should  so  long  continue.     So  far  it  is  good.     After  the  death  of 
the  nephew  it  is  given  to  his  first  and  other  sons  for  ninety-nine  years,  if  the 
same  two  terms  so  long  endure.     This  bring«i  the  gift  to  unborn  sons,  which 
is  also  good.     But  then  there  is  a  gift  to  the  unbon  sons  and  their 
issue,  in  succession,  for  ninety-nine    *years,  if  they^o  long  live  and    [*210] 
the  two  terms  shall  so  long  last.     There  is  a  clear  authority  that  such 
a  limitation  is  void,  Somerville  v.  Lethbridge.{b)     That  case  decided  that 
limitations  to  a  succession  of  unborn  sons,  for  ninety-nine  years  if  they  should 
■o  long  live,  are  all  void  beyond  the  limitation  to  the  first  unborn  son.     If  this 
will  therefore  had  been  prepared  without  the  insertion  of  those  material  words, 
and  if  the  terms  of  one  hundred  and  twenty  years  and  twenty  years  shall  so 
long  continue,  no  lawyer  could  have  contended  for  a  moment  that  the  limita- 
tions were  not  altogether  void.     Continuing  then  to  consider  these  as  legal 
limitations,  after  the  twenty-eight  lives  drop  and  the  term  of  twenty  years, 
which  is  a  term  in  gross,  ends,  at  that  remote  period,  the  person  is  to  be  as- 
certained who  is  to  take  the  inheritance  as  a  purchaser.     And  who  is  he  to 
be  ?    He  is  to  be  the  person  who  would  have  been  entitled  in  case  the  estate 
had  been  limited  according  to  that  course  of  limitations  which  the  law  allows. 
It  is  not,  therefore,  until  that  remote  period  that  the  testator  adopts  the  course 
of  limitations  which  the  law  sanctions.     If  these  had  been  legal  limitations 
would  they  have  been  good  ?    It  is  clear  they  would  not    Is  then  the  law 
against  perpetuity  to  be  evaded  by  such  machinery  as  this  ?    The  law  has 
said  that  a  succession  of  life  estates  cannot  be  given  to  unborn  issue  ;  and  yet, 
if  the  limitations  of  this  will  are  to  be  supported,  there  is  a  contrivance  by 
which  any  testator  may  easily  evade  the  rule  of  law.     The  reason  why  the 
legal  estate  in  fee-simple  is,  by  this  will,  vested   in  trustees  is,  that  it 
was  felt  that  there  was  no  chance  of  supporting  the  ^limitations  if   [*2il] 

(h)  6  T.  R.  S13. 
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they  have  been  made  of  the  legal  estate.  The  first  step  of  the  testator 
towards  evading  the  rule  of  law  is,  to  dispose  of  the  legal  fee ;  and  then 
he  makes  the  eqtiitable  interest  the  subject  of  his  attempt  at  a  perpetuity. 
But  the  rule,  that  equity  follows  the  law,  must  defeat  that  attempt.  The 
whole  fee-simple  being  vested  in  trustees,  the  limitations  are  still  more  objec- 
tionable than  if  they  had  been  legal  interests,  because  there  is  no  division  of 
the  inheritance.     The  trustees  have  no  partictilar  estate. 

The  entire  equitable  interest  is  disposed  of;  and  the  limitations  of  it  roust  be 
subject  to  the  same  rules  as  the  limitations  of  the  legal  fee.  This  testator,  af- 
ter vesting  the  legal  fee  in  the  trustees,  proceeds  to  dole  out  the  equitable 
fee  amongst  his  family.  He  makes  his  nephew  George,  tenant  for  ninety-nine 
years,  if  he  should  so  long  live  ;  he  gives  similar  interests  to  the  elder  son, 
grandson,  Sec.  gf  that  nephew,  in  succession ;  and,  after  the  dropping  of  twen- 
ty-eight lives,  and  the  expiration  of  a  term  in  gross  of  twenty  years,  computed 
from  the  death  of  the  survivor,  he  gives  the  inheritance  to  the  person  who 
would  have  taken  it  under  the  common  limitations.  Unless  the  mode  of  limi* 
tion  can  alter  the  rule  of  law,  it  is  impossible  that  such  a  will  can  be  supported. 

If  these  limitations  are  clearly  bad,  it  is  impossible  to  make  them  effective 
by  inserting  limitations  for  a  term  of  one  hundred  and  twenty  years,  if  twenty- 
eight  persons,  or  any  of  them,  shall  so  long  liveT,  and  for  a  term  of  twenty 
years  beyond  that ;  because  these  latter  limitations  have  no  apparent  operation 
and  exist  no  where  but  on  paper.  No  such  limitations  were  'ever  be- 
[*212]  fore  attempted  ;  and  although  it  has  been  stated  that  there  are  in  ex- 
istence drafts,  prepared  by  lawyers  whose  names  cannot  be  mentioned 
without  the  greatest  respect,  which  contain  limitations  that  are  very  remote, 
yet  no  instance  can  be  produced  of  their  having  been  actually  used  in  practice. 

As  to  the  cases  which  have  been  cited  as  authorities  for  the  validity  of  this 
will,  none  of  them  go  to  the  extent  stated  in  the  argument.  And  it  is  impossi- 
ble to  refer  to  the  history  of  the  law  on  this  subject  without  being  surprised  at 
the  slow  progress  which  it  made  ;  for  the  Duk&of  Norfolk's  case  is  not  of  great 
antiquity  ;  and  yet  the  whole  question  there  was  whether  limitations  over  con- 
fined to  lives  in  being,  were  void.  The  case  of  Lloi/d  v.  Carew  (b)  certainly 
goes  further  than  any  other  that  has  been  decided.  But  it  is  impossible  to 
take  it  as  an  authority  to  support  the  limitations  in  this  will.  The  limitation 
over,  in  that  case,  was  to  take  effect  upon  the  failure  of  issue  living  at  the 
death  of  the  survivor  of  the  husband  and  wife  :  and  the  period  of  twelve 
months  was  allowed,  merely  to  give  time  for  payment  of  the  4,000/.,  which 
was  a  condition  imposed  on  the  object  of  the  limitation  over.  But  the  period 
when  the  limitation  over  was  to  take  effect,  was  the  failure  of  the  issue  of  the 
marriage  upon  the  death  of  the  survivor,  and  not  at  the  expiration  of  twelve 
months  after  that  event. 

It  is  clear  that,  if  there  was  not  a  failure  of  issue  at  the  death  of  the  sur- 

(6)  Show.  P.  C.  137 ;  a  C.  Pric.  Ch.  70. 
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▼Ivor,  the  limitation  oTer  could  *never  operate.  And  even  looking  at  [•SlS] 
this  case  in  the  point  of  view  most  favorable  to  the  limitations  in 
this  will,  it  authorizes  the  addition  of  twelve  months  only  to  lives  in  being 
at  the  period  within  which  the  limitation  over  must  have  effect;  and  those 
twelve  months  added  for  a  specific  and  reasonable  purpose.  In  the  Duke  of 
NorfoWs  case,  Lord  Nottingham  said  that  he  would  stop  wherever  any  incon- 
▼enience  appeared :  that  is  the  true  principle.  In  Lioyd  v.  Carew  it  was  ar- 
gued, oil  one  side,  that  the  courts  had  never  gone  beyond  lives  in  being  (as 
they  certainly  never  had  ;)  and,  on  the  other,  that  there  was  no  inconvenience 
in  allowing  twelve  months  for  payment  of  the  money.  Yet  the  court  of  chan- 
cery, the  chancellor  being  assisted  by  the  C.J.  of  the  common  pleas  and  an- 
other judge,  decided  against  the  validity  of  the  limitation.  It  was,  however, 
supported  by  the  house  of  lords.  But  no  such  proposition  was  advanced 
throughout  the  whole  case,  not  even  in  argument,  as  that  a  period  of  twenty- 
one  years  after  lives  in  being  might  have  been  interposed  before  the  limitation 
over.  The  case  of  Taylor  v.  Biddal{c)  turned  merely  upon  infancy.  No 
case  that  ever  occurred  excited  more  attention,  or  was  more  elaborately  ar- 
gued, than  Stephens  v.  Stephens  <{d)  and  it  has  always  been  considered  as  one 
of  the  most  leading  cases  in  the  law  ;  yet  it  is  plain  that  none  of  the  counsel 
or  judges,  at  that  time,  had  any  notion  that  a  limitation  to  take  effect  after  lives 
in  being  and  a  further  term  of  twenty-one  years  as  a  term  in  gross,  could  be 
supported.  The  eertificate  of  the  judges  contains  the  following  sen- 
tence : — ^"^  However  unwilling  we  may  be  to  extend  *exccutory  devises  [^214] 
beyond  the  rules  generally  laid  down  by  our  predecessors,  yet,  upon 
the  authority  of  that  judgment  (Taylor  v.  BiddaJ)  and  its  conformity  to  sev- 
eral late  determinations  in  cases  of  terms  for  years,  and  considering  that  the 
power  of  alienation  will  not  be  restrained  longer  than  the  law  would  restrain 
it,  viz.  during  the  infancy  of  the  first  taker,  which  cannot  reasonably  be  said 
to  extend  to  a  perpetuity  ;  and  this  construction  will  make  the  testator's  whole 
disposition  take  effect,  which,  i^therwise,  would  be  defeated,  we  are  of  opinion 
that  the  devise  before  mentioned  may  be  good  by  way  of  executory  devise." 
In  the  case  of  Long  v«  Blackall{e)  there  was  no  reason  why  the  opinion  of 
the  court  of  king's  bench  should  have  been  taken,  if  the  rule  was  that  a  good 
limitation  could  be  made  to  take  effect  after  lives  in  being  and  a  whole  period 
of  twenty-one  years  from  the  determination  of  the  lives  ;  for  the  question  there 
was  as  to  the  allowance  of  a  few  months  for  gestation.  So  in  Routledge  y. 
Dorril{f)  there  was  an  unlimited  power  given  to  a  parent  to  appoint  to  her 
issue  ;  and  the  court  was  of  opinion  that  an  execution  of  the  power  would  be 
void  unless  it  were  confined  to  persons  in  esse  at  the  death  of  the  parent. 
Neither  in  that  case  nor  in  any  other  was  it  thought  possible  to  add  a  term  of 
twenty-one  years  after  lives  in  being  as  the  period  within  which  a  limitation 
over  could  be  made  to  take  effect     In  Jee  v.  Audley  {g)  the  bequest  over  to 

(e)  2  Mod.  289;  1  Eq  Ab.  188.  {d)  Ca.  T«inp.  Talb.  S28;  S  Baramrdiat.  376. 

(e;  7  T.  R.  100.  C/)  2  Vea.  jun  357.  {g)  I  Cox  394. 
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the  daughters  of  John  and  Elizabeth  Jee  was  held  to  be  too  remote,  as  it  ex- 
tended to  daughters  who  might  be  born  after  the  testator's  death.  The  will  in 
Thellussoris  case  did  nothing  in  comparison  with  what  is  attempted 
[*215]  here.  *It  merely  directed  an  accumulation  for  nine  lives  then  extant, 
and  the  estate  is  then  to  vest  in  possession.  So  that  there  is  no  term  of 
twenty-one  years,  no  time  for  gestation,  and  no  terms  of  one  hundred  and 
twenty  years  and  twenty  years.  If  the  limit  allowed  by  law  is  such  as  if 
contended  for,  ThellussorCs  case  would  not  have  occupied  three  minutes  in 
argument. 

8th  March.— In  the  case  of  Crooke  v.  De  Vandesy{h)  the  question  was  upon 
the  remoteness  of  a  limitation  which  was  to  take  effect  at  the  end  of  an  ab- 
solute term  of  thirty  years  after  the  testator's  death  ;  and  the  Lord  Chancellor 
was  of  opinion  that  it  was  a  void  limitation,  and  he  so  decided* 

I  will  now,  in  addition  to  the  authorities,  show  to  the  court  what  has  been 
the  opinion  of  all  the  judges  at  the  several  times  in  which  this  question  has 
been  agitated.  And  I  will  undertake  to  show  that,  although  there  may  be,  in 
some  of  the  books,  a  general  statement,  by  a  judge  in  his  judgment,  that  the 
utmost  term  allowed  is  lives  in  being  and  twenty-one  years,  yet  that  it  cannot 
be  considered  that  he  intended  it  to  be  taken  as  a  term  in  gross  :  all  that  is 
finojEint  is,  that  it  is  the  utmost  limit ;  but  it  is  never  said  that  that  term  must 
not  be  measured  by  something  else. 

The  law  originally  allowed  estates  to  be  limited  pour  autre  vie :  and,  as  it 
considered  an  estate  to  a  man  for  his  own  life  to  be  greater  in  value  than  an 
estate  to  him  for  the  lives  of  a  thousand  other  persons,  it  allowed  liroi- 
[*216]  tations  to  be  made  for  any  number  of  lives.  But  *when  you  measure 
a  life  against  any  other  given  number  of  lives,  not  with  reference  to 
the  value  of  the  estate  in  point  of  limitation  and  in  point  of  law,  but  in  point  of 
duration,  it  is  absurd  to  say  that  a  thousand  lives  are  not  of  more  value  than  a 
single  life.  The  law  then  having  allowed  of  the  creation  of  estates  for  any 
number  of  existing  lives,  it  was  afterwards  converted  to  the  purpose  of  a  limi- 
tation, without  reference  to  the  lives  which  were  to  be  the  measure  of  enjoy- 
ment. But  this  could  not  be  the  case  with  respect  to  the  term  of  twenty*one 
years  :  for  that  term,  taken  as  a  term  in  gross  after  lives  in  being,  has  reference 
to  nothing  ;  there  is  nothing  to  which  you  can  refer  it,  except  the  minority  of 
the  party.  The  rule  laid  down  by  every  judge  who  has  spoken  on  the  subject 
is,  that  an  estate  may  be  rendered  unalienable  during  lives  in  being  and  twenty- 
one  years  and  a  few  months,  allowing  ^for  gestation.  As  then  those  few 
months  are  allowed  for  gestation,  must  not  the  twenty-one  years  be  allowed 
for  minority  ?  Medical  men  are  not  agreed  as  to  the  exact  period  of  gestation. 
Some  of  them  allow  even  twelve  months.  So  that  if  the  additional  months 
have  no  reference  to  gestation,  the  term  may  be  extended  to  twenty-two  years 
absolutely.    For  if  the  twenty-one  years  are  not  measured  by  minority,  how 

(A)  9  Vet.  197. 
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can  the  additional  months  be  measured  by  gestation  ?  It  would  be  absurd  to 
•ay  that  that  which  flows  from,  or  is  ancillary  to,  the  former  term,  is  to  be  con* 
•idered  as  having  reference  to  gestation,  but  that  the  term  itself  is  to  be  an 
absolute  one,  without  reference  to  any  event.  It  has  been  said  that  the  term  of 
twenty-one  years  could  not  have  been  chosen  with  reference  to  minority  and 
the  disability  of  alienation  attendant  upon  it»  because  the  same  term 
1ms  been  fixed  upon  as  to  leaseholds,  *to  which  the  reason  does  not  [*2i7] 
^Pply  9  ^>  ^^  infant  may  dispose  of  aleasehold  estate  at  the  age  of 
fourteen.  This,  however,  proves  nothing  f  for  though  an  infant  may  dispose 
of  a  leasehold  estate  by  will,  he  cannot  by  contract.  Besides  the  rule  by 
which  the  same  term  was  allowed,  both  with  respect  to  leaseholds  and  free* 
holds,  was  founded  in  convenience :  for  estates  generally  consist  of  both 
species  of  propety,  which  cannot  be  separated  without  great  disadvantage  ;  and 
therefore  the  same  rule  was  applied  to  one  as  to  the  other,  although  the  same 
reason  for  it  did  not  exist. 

I  will  now  call  the  attention  of  the  court  to  what  has  been  said,  by  succes- 
sive judges,  on  the  question  whether  or  not  the  term  of  twenty*one  years  can 
be  taken  as  a  term  in  gross :  and  Lord  Alvanley  is  the  only  judge  who  has 
expressed  his  opinion  on  this  question  explicitly. (i)  In  Thellusson  v.  Wood' 
ford,{k)  Macdonald,  C.  B.  in  delivering  the  opinion  of  the  judges,  states  the 
rule  in  this  way  :  "  With  an  easy  interpretation,  we  find  from  Lord  Netting-  ' 
ham  what  that  tendency  to  a  perpetuity  is  which  the  policy  of  the  law  has 
considered  as  a  pubUc  inconvenience,  namely,  where  an  executory  devise 
would  have  the  effect  of  making  lands  unalienable  beyond  the  time  which  is 
allowed  in  legal  limitations,  that  is,  beyond  the  time  at  which  one  in  remainder 
would  attain  his  age  of  twenty-one,  if  he  were  not  born  when  the  limitations 
were  executed.**  Then  he  says,  in  another  passage :  "  I  understand  him  to 
mean  that,  wherever  courts  perceive  that  such  would  be  the  effect,  whatever 
may  be  the  mode  attempted,  that  effect  must  be  prevented ;  and  "he 
gives  thp  same,  •but  no  greater  latitude  to  executory  devises,  and  to  [•218] 
executory  trusts,  as  to  estates  tail.  This  has  ever  since  been  adopted." 
And,  in  another  part  of  the  same  report,  that  learned  judge  says  :  "  the  estab- 
lished length  of  time  during  which  the  vesting  may  be  suspended  is  during  a 
life  or  lives  in  being,  the  period  of  gestation,  and  the  infancy  of  such  posthu* 
inous  child.**  It  is  quite  clear,  from  these  passages,  that  the  chief  baron  con- 
sidered the  rule  to  be  that  the  twenty-one  years  could  not  be  taken  as  a  term 
in  gross.  The  counsel  for  the  trustees  referred  to  the  case  of  Long  v.  Black- 
aU,{l)  as  containing  the  judgment  of  Lord  Kenyon,  C.  J.  in  support  of  their 
argument.  The  whole  of  that  judgment,  and  especially  the  following  passage, 
is  directly  in  my  favor :  "  it  is  an  established  rule  that  an  executory  devise  is 
good  if  it  must  necessarily  happen  within  a  life  or  lives  in  being  and  twenty- 
one  years,  and  the  fraction  of  another  year,  allowing  for  the  time  of  gestation.** 

(0  See  4  Yes.  337.  {k)  I  New  Rep.  386.  (I)  7  T.  R.  100. 
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The  case  that  was  next  cited  wa«  Keile^  v.  Foivler.{fn)  It  appears,  from  ihe 
judgment  of  Wilmot,  C.  J.  in  that  case>  that  it  was  the  opinion  of  that  learned 
judge  that  the  term  of  twenty-one  years  was  allowed  in  the  case  of  infancy- 
only.  The  same  doctrine  is  laid  down  in  Tkellusison  V.  Woodfordf(n)  and  in 
the  reasons  offered  by  the  counsel  for  the  crown  in  the  same  case,(o)  particu- 
larly in  the  following  passage  :  "  every  executory  devise  is  good  that  does  not 
tend  to  make  an  estate  unalienable  beyond  the  period  allowed  by  law  as  to 
legal  estates,  which  cannot  be  rendered  unalienable  beyond  the  time 
[*219]    at  which  the  remainder-man  *who  wa«  not  in  existence  at  the  lime  of 

the  limitation  of  the  estate  would  arrive  at  the  age  of  twenty-one.** 
There  is  an  opinion  of  Mr.  Yorke's,(p)  who  was  very  much  concerned  in  all 
the  cases  that  arose  on  perpetuities,  in  which  he  states  that,  by  way  of  execu- 
tory devise  or  springing  us^e,  the  inheritance  may  be  suspended  from  vesting 
during  a  life  or  lives  in  being,  or  during  the  infancy  of  the  first  unborn  tenant 
in  tail ;  but  it  can  be  suspended  no  longer.  And,  in  the  Duke  of  MarlborougVs 
case^iq)  We  have  the  reasons  for  the  rule  assigned  by  Mr.  Yorke,  and  they  are 
thus  expressed  \  "  this  arises  from  the  policy  of  the  law  against  perpetuities, 
that  the  vesting  of  the  inheritance  or  ownership  may  not  be  suspended  beyond 
the  compass  of  a  life  or  lives  in  being,  ot  beyond  the  age  of  twenty-one  years 
of  the  first  unborn  tenant  in  tail,  during  whose  infancy  the  law  itself  will  re- 
strain his  power  of  alienation.'* 

When  Lord  Avanley,  M.  R.  came  to  give  his  opinion  to  the  Lord  Chancel- 
lor, in  ThellussorCs.  case,  it  having  appeared  to  him  that  Mr.  Justice  Buller 
had  laid  down  the  rule  in  a  way  that  would  authorize  the  taking  of  the  term 
of  twenty-one  years  as  a  term  in  gross  (although  on  looking  accurately  at  the 
whole  of  the  learned  judge's  argument,  it  will,  I  think,  appear  that  he  did  not 
mean  so  to  lay  down  the  rule,)  his  lordship  was  so  strongly  impressed  that  the 
rule  was  otherwise,  that,  although  it  was  not  necessary  to  decide  the  point,  he 

rould  not  refrain  from  stating,  in  the  following  words,  what  his  view  of 
t*220]  that  point  was  :(r)  "  as  to  ♦the  period  of  twenty-one  years  (speaking 

of  the  learned  judge  who  decided  Long  v.  BlockalJ)  that  could  not  be 
his  meaning  ;  nor,  with  submission  to  the  learned  judge  who  immediately  pre- 
ceded me,  has  it  ever  been  considered  as  a  term  that  may,  at  all  events,  be 
added  to  such  executory  devise  or  trust.  I  have  only  found  this  dictum^  that 
estates  may  be  unalienable  for  lives  in  being  and  twenty-one  years,  merely 
because  a  life  may  be  an  infant,  or  en  ventre  sa  mere  :  therefore,  I  am  clearly 
of  opinion,  that  that  expression  cannot  be  held  to  mean  more  than  children  in 
the  womb  at  the  testator's  death." 

Then  came  in  the  case  of  Beard  v.  W^stcott,  which  was  twice  argued  in 
the  court  of  common  pleas.     When  the  cause  was  brought  on  before  the  Lord 

(m)  Wilm.  206,  907.  {n)  4  Vet.  S60  &  964.  (o)  See  1  New  Rep.  379. 

(p)  3  Ca.  &  Op.  440.  (q)  3  Bio.  P.  C.  346 ;  Thotnlin*!  Edit 

(r)  4  Vee.  837. 
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Chancellor,  upoo  the  judges*  certifkate,  his  lordship,  though  not  without  reluc- 
tance, granted  a  case  to  the  K.  B.  The  judges  ol  that  court  returned  their 
certificate^  and  the  Lord  Chancellor  confirmed  ii.{s)  This  decision  was  made 
at  the  close  of  all  the  authorities  :  it  has  not  heen  appealed  from,  and  cann.t 
be  shaken. 

Some  reference  has  been  made  to  text- writers.  Mr.  Fearne's  opinion  has 
been  referred  to  in  support  of  these  limitations.  After  stating  many  of  the 
cases  that  have  been  cited  in  the  course  of  this  argument,  he  draws  the  rule 
thus :  **  The  limitations  in  the  two  last-cited  cases  were  confined  to  vest 
within  a  certain  number  of  months  after  the  end  of  a  life  in  being.  But  these 
are  not  the  utmost  limits  allowed  for  executory  devises  ;  for  the  courts 
have  gone  as  far  as  to  *admit  of  executory  devises  limited  to  vest  [*221] 
within  the  compass  of  twenty-one  years  after  the  period  of  a  life  in 
being.  That  was  admitted  in  the  case  of  Taylor  v.  BiddaV\t)  And  then 
he  cites  those  cases  in  which  twenty-one  years  were  admitted  for  the  purpose 
of  infancy.  In  no  one  passage  of  his  book  does  he  speak  of  the  question : 
nor  did  it  occur  to  his  mind,  as  one  that  could  be  raised,  whether  the  term 
might  or  not  be  a  term  in  gross.  That  passage,  therefore,  cannot  be  consider- 
ed as  an  authority  upon  the  subject. 

The  case  next  cited  is  Heath  v.  Heath,(u)  That  case  has  never  been  denied 
to  be  law.  But  there  the  term  of  twenty-one  years  was  not  taken  as  a  term  in 
gross,  but  with  reference  to  the  limitations  of  the  estate.  A  fee  is  given,  if  the 
devisee  have  issue  who  survives  him  and  lives  to  attain  the  age  of  twenty-one ; 
and,  in  that  case,  that  issue,  which  is  the  first  line  of  generation,  will  take  a 
disposable  inheritance,  and  that  fee,  which  was  given  for  the  purpose  of  des- 
cent, will  not  go  over,  but  remain  in  the  devisee  so  as  to  descend  to  his  issue. 
But  if  the  devisee  have  not  a  son  who  lives  to  take  a  disposable  right  in  the 
inheritance  descended  from  him,  then  it  is  to  go  over.  And  that  is  as  clearly 
within  the  rule  now  contended  for,  as  any  case  which  could  be  put.  And, 
therefore,  though  so  much  relied  on,  it  has  not  the  slightest  bearing  on  the 
case,  as  opposed  to  the  view  of  it  now  submitted  to  the  court.  If  that  be  so, 
it  may  now  be  asserted  that  the  rule  is,  that  the  term  of  twenty  one  years  can- 
not be  taken  as  a  term  in  gross  ;  and,  if  it  cannot,  then,  unquestion- 
ably, all  these  limitations  fall  to  the  ground.  For  if  •they  are  void  as  [•222] 
to  the  twenty  years,  they  are  void  as  to  the  lives  in  being.  For,  if 
there  be  any  rule  of  law  more  sacred  than  another,  it  is  that  a  limitation,  which 
is  in  itself  illegal  in  point  of  perpetuity,  can  not  be  controlled  or  corrected. 
At  least  it  cannot  be  done  here ;  as  it  is  all  one  limitation.  For  it  is  to  trustees 
for  one  hundred  and  twenty  years,  during  twenty-eight  lives,  and  for  twenty 
years  after  the  death  of  the  survivor.  It  is  impossible  to  sever  them.  It  is 
one  limitation,  and  not  two.    But  suppose  that  the  twenty  years  could  be  cut 

(«)  See  5  Tftont.  393 ;  5  B.  &  A.  801 ;  And  1  Tarn,  k,  Rqn.  35. 
(0  Cont.  Rom.  431,  7th  ed.  (ti)  1  firo.  C.  C.  147. 
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off,  what  would  become  of  the  Hmitation  over  ?  For  that  limitation  is  not  upon 
the  determination  of  any  term  of  the  former  limitation,  but  is  to  uke  effect 
when  the  one  hundred  and  twenty  years  shall  expire  by  the  determination  of 
the  lives,  and  the  twenty  years  after  shall  end.  Then  when  is  the  hmitation 
over  to  operate  ?  At  the  end  of  the  lives  T  That  is  contrary  to  the  testator's 
direction.  By  the  law  of  the  country,  no  judge  has  the  power  of  saying  that 
that  which  is  not  to  arise  till  the  end  of  certain  lives  and  twenty  years  after» 
shall  arise  at  the  end  of  the  lives,  without  waiting  for  the  expiration  of  the 
twenty  years.  If  the  limitations  have  gone  too  far,  and  cannot  be  sustained 
in  point  of  law,  then,  according  to  Beard  v.  Westcott,  they  are  all  void.  Sup* 
pose,  for  the  sake  of  argument,  that  the  court  should  be  of  opinion  that  the 
limitation  might  be  severed,  and  be  held  good  for  the  one  hundred  and  twenty 
years,  and  void  for  the  twenty  years,  then  the  case  would  be  precisely  similar 
to  Beard  v.  WestcotL  For  the  lesuior  has  said  that  the  children  of  George 
Bengough,  and  their  issue,  to  the  latest  generation,  shall,  duiing  the  existence 

of  the  lives  and  the  absolute  term  of  twenty  years,  take  the  estate  in 
[*223]    the  way  he  has  ^pointed  out ;  and  that  the  right  of  the  person  to  take, 

as  a  purchaser,  under  the  second  set  of  limitations,  shall  not  arise  until 
all  the  lives  shall  have  dropped,  and  the  twenty  years  have  expired  If  then 
the  twenty  years  are  cut  off,  the  consequence  will  be  that  there  will  be  persons 
who- would  be  in  esse  and  willing  to  take,  if  they  could  be  allowed  to  do  so  by 
law,  during  the  remainder  of  that  term  of  twenty  years ;  but  they  cannot  take 
during  that  term,  because  it  is  void ;  and  yet  the  gift  over  can  not  be  ac-» 
celerated,  because  the  testator  has  said  that  no  person  shall  take  the  estates  as 
a  purchaser^  until  the  expiration  of  that  term. 

Next,  with  respect  to  that  proviso  in  the  will  which  authorizes  the  trustees 
to  give  the  persons  entitled  to  the  income  of  the  estates,  an  absolute  estate  of 
freehold  for  their  lives,  instead  of  an  estate  for  ninety-nine  years.  This  clause 
makes  void,  at  once,  all  the  limitations.  For  it  enables  the  trustees  to  give 
life  estates  to  the  thfrd  generation  of  descendants.  It  is  plain,  therefore,  that 
it  was  the  intention  of  this  testator  to  evade  the  rule  of  law,  although  his  pro<> 
fessed  object  is  to  keep  within  it.  In  former  attempts  at  perpetuities,  powers 
were  given  to  the  trustees,  as  a  tenant  in  tail  came  in  esse,  to  restrict  him  to 
an  estate  for  life,  and  to  make  his  sons  purchasers.  But  those  attempts  inva- 
riably failed  ;  and  yet  it  never  occurred  to  any  one  to  confine  the  exercise  of 
the  power  to  a  certain  number  of  lives  and  twenty-one  years  after.  If  the 
rule  be  as  is  contended  for,  a  testator  may  limit  bis  estate  to  persons  in  esse, 
for  their  lives,  with  remainders  to  their  issue  in  tail,  and  give  a  power  to  the 

trustees  to  cut  down  the  estates  tail  into  estates  for  life  during  the  lives 
[*224]    of  all  the  members  of  both  houses  of  parliament  *and  twenty*one  years 

after  the  death  of  the  surviving  member. 
The  objection  to  taking  twenty-one  years  as  a  term  in  gross  is,  that  the 
person,  wlio  is  to  take  at  the  expiration  of  the  term,  may  be  an  infant,  and 
thereby  alienation  be  restrained  for  twenty-one  years  more,  and  the  analogy 
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between  limiting  estates  in  strict  settlement  and  by  executory  devise  be  de* 
itroyed.     Whereas  if  the  term  be  taken  with  reference  to  infancy,  alienation 
cannot  be  restrained  for  a  longer  period  than  twenty-one  years  after  the  resting 
of  the  estate ;  and  the  analogy  is  preserved.     It  is  admitted  that  the  limita- 
tions of  this  will,  taken  abstractedly,  would  be  illegal.     But  it  is  said  that, 
because  they  issue  out  of  a  limited  interest,  or  are  circumscribed  within  the 
terms  of  one  hundred  and  twenty  years  and  twenty  years,  they  are  valid.    Al- 
though this  is  stated  as  an  acknowledged  rule  of  law,  and  is  the  foundation  of 
the  arguments  in  favor  of  the  will,  not  even  a  dictum  has  been  or  can  be  pro- 
duced to  establish  it.    For  limitations  are  to  be  judged  of,  with  reference  to 
perpetuity,  not  by  the  quantity  of  the  interest  out  of  which  they  are  to  issue, 
but  by  their  legal  effect;  and  nothing  could  be  more  inconvenient  than  to  hold 
the  same  limitations  good  in  one  case  and  bad  in  another.     The  only  case  that 
has  been  referred  to  as  an  authority  upon  this  point  is  King  v.  Cotton. (u)    It 
is  observable,  in  that  case,  that  the  term  never  could  exceed  the  life  of  Lady 
Cotton,  and,  therefore,  the  court  might  have  put  a  different  construction  on 
the  words  "  heirs  of  her  body''  from  what  they  would  have  done  if 
the  term  had  been  an  'absolute  one.     But  the  court  came  to  no  deci-    [*225] 
sion  at  all  upon  the  validity  of  the  limitation.     Suppose  an  estate  held 
for  lives  were  granted  to  A.  and  the  heirs  of  his  body,  and,  for  want  of  such 
issue  to  B.  and  the  heirs  of  his  body ;  could  it  be  contended  that  the  werds 
"  for  want  of  such  issue"  ought  to  be  confined  to  a  failure  of  issue  during  the 
lives,  and  that,  therefore,  A.  did  not  take  a  quasi  estate  tail  ?    No ;  but  in 
strict  analogy  to  the  effect  given  to  the  same  limitation  out  of  a  fee-simple 
estate,  it  would  be  held  to  give  A.  a  quasi  estate  tail.     So  if  a  term  of  ninety- 
nine  years  determinable  on  the  dropping  of  a  life,  is  granted  to  a  person  and 
the  heirs  of  his  body,  the  grantee  takes  the  entire  interest,  for  this  reason,  be« 
cause  the  same  limitation  out  of  an  estate  in  fee-simple  would  have  given  an 
estate  tail ;  and  therefore  the  law,  as  it  does  not  allow  of  such  an  estate  in  a 
chattel,  would  give  an  interest,  as  nearly  as  possible,  to  the  same  extent,  for 
the  sake  of  effectuating  the  intention.     Consequently  the  limitations  out  of  these 
terms  must  be  governed  by  precisely  the  same  rules  as  limitations  out  of  a  fee- 
simple  are;  and  therefore  they  are  void.     But  suppose  that,  on  account  of  the 
limited  interest  out  of  which  an  estate  is  to  arise,  a  testator  may  exceed  the 
regular  boundary  of  legal  limitation  ;  still  these  limitations  would  be  void.    For 
here  there  is  no  divided  estate,  but  the  entire  fee-simple  is  absolutely  vested  in 
the  trustees. 

It  is  now  to  be  considered  how  the  personal  estate  is  operated  upon  with 
reference  to  the  real  estate.    The  personal  estate  is  directed  to  be  invested  in 
land,  which  land  is  to  be  settled  to  the  same  uses  as  the  real  estate 
before  devised.    If  then  the  court  should  be  of  ^opinion  that  the  trusts    [*226] 
which  are  created   of  that  estate   are  void,   the  necessary  conse- 

(«)  S  P.  W.  674 
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quence  is,  that  the  gift  of  the  personal  estate  would  altogether  fail ;  because  the 
purposes  to  which  the  real  estate  are  to  be  applied,  are  purposes  which  are 
not  allowed  by  law  ;  and,  therefore,  the  trust  would  be  one  not  authorized  by 
law,  and  the  next  of  kin  would  become  entitled  to  the  money.  The  case, 
which  has  been  referred  to,  of  Tregonwell  t.  Sydenhanin  (x)  is  distinguishable. 
The  court  of  exchequer,  when  it  became  before  them,  were  of  opinion  that 
the  trust  upon  which  the  money  was  to  be  applied  was  void,  as  being  too  re- 
mote, and  that  the  devisees,  who  were  devisees  of  the  estate  subject  to  the 
trust-term,  would  take  the  estate  discharged  from  the  trusts.  The  house  of 
lords  reversed  that  decision,  and  held  that,  although  the  purposes  for  which  the 
the  term  was  created  mi^ht  be  void  in  law,  and  therefore,  could  not  be  carried 
into  execution,  yet,  as  the  rents  were  severed  from  the  real  estate,  and  directed 
to  be  absolutely  raised  and  invested  in  real  estate,  the  heir-at-law  was  entitled 
to  have  those  rents  raised  and  paid  to  him  for  his  own  benefit.  It  does  not  ap* 
pear  to  have  occurred,  to  the  learned  persons  who  decided  that  case,  that  the 
consequence  of  illegality  on  account  of  perpetuity  is  different,  in  almost  every 
respect,  from  that  of  other  invalid  dispositions.  If  an  estate  for  life  is  given 
with  remainder  over,  and  the  persons  to  whom  the  life  estate  is  given  is  inca- 
pable of  taking  it,  the  remainder  is  instantly  accelerated.  But  if  the  particu- 
lar estate  is  void  on  account  of  perpetuity,  there  is  no  acceleration ;  and  even 
that  which  otherwise  would  be  a  good  remainder,  altogether  ceases  and  is 

Toid.     It  would,  therefore,  seem  that  there  was  great  occasion  to 
[*227]    ^suppose  that  the  decision  of  the  court  of  exchequer  was  right.     But, 

be  that  as  it  may,  the  distinction  between  that  case  and  the  one  now 
before  the  court  is,  that  this  is  a  case  of  personal  estate  to  be  applied  in  the 
purchase  of  real  estate,  which  is  to  be  settled  to  uses  which  are  void ;  and, 
therefore,  there  is  no  object  in  making  the  investment.  But,  in  that  case,  the 
rents  were  portions  of  the  real  estate,  and,  the  dispositions  being  void,  the 
house  of  lords  decided  that  the  heir  took  that  which  was  taken  away  from  the 
devisee,  and  not  properly  given  to  any  body  else.  That  decision,  therefore, 
has  no  bearing  on  the  present  case.  The  consequence  is  that  this,  being  per- 
sonal estate,  must  retain  its  character  of  personal  estate,  and  the  purpose  of 
investment,  being  such  as  is  not  allowed  by  law,  cannot  take  effect ;  and  the 
next  of  kin  are  therefore  entitled  to  it,  as  undisposed  of. 

Mr.  Lynch : — The  plan  by  which  this  testator  has  endeavored  to  effect  the 
object  which  he  had  in  view,  is,  in  substance,  that  which  has,  on  former  occa- 
sions, been  attempted,  but  which  has  always  failed,  that  is,  to  give  successive 
life  estates,  or  rather  estates  for  years  determinable  upon  lives,  not  only  to 
•  persons  living  at  his  decease,  but  to  their  sons  not  then  born,  and  to  the  chil- 
dren of  such  sons  ad  infinitum^  declaring,  at  the  same  time,  that  each  person 
is  to  take  as  a  purchaser :  and  the  first  question  is  as  to  the  validity  of  the 
trusts  declared  of  these  two  terms  of  years  ;  and  the  next,  as  to  the  validity 
of  the  terms  themselves. 

(jr)  3  Dow.  194. 
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It  is  clear,  from  the  cases  which  hare  been  cited,  of  Somerville  y.  Leth- 
bridge,  and  Bemrd  t.  Westcott^  that  all  the  limitations  in  this  case  or 
trusts  declared  ^subsequent  to  that  to  the  first  son  of  the  plaintiff,  are  [*228] 
void  ;  and,  that  being  so,  that  the  terms,  supposing  them  to  be  valid, 
cannot  support  trusts  in  themselves  illegal :  and,  on  the  other  hand,  that,  if 
these  terms  are  invalid,  the  trusts  which  depend  on  them  must  fail.  It  has, 
however,  been  urged  that  these  terms  are  valid,  and  are,  therefore,  capable 
of  supporting  trusts  in  themselves  invalid.  But  that  cannot  be  :  for  you  can- 
not effect  by  indirect  means,  that  which  cannot  be  done  by  direct  means ;  and 
if  these  terms  are  introduced  into  his  will  for  no  other  purpose  than  to  evade  the 
law.^they  cannot  be  supported,  and  cannot  support  trusts  in  themselves  illegal. 
Terms  for  years  are  generally  introduced  into  wills  and  marriage  settlements^for 
the  purpose  of  raising  portions  or  charges,  or  other  sums  of  money,  in  order  to 
provide  for  the  necessities  of  families.  The  terms  for  years  are  not  introduced 
into  this  will  for  any  such  purpose.  The  legal  estate  is  not  conferred  on  trus- 
tees, distinct  from  the  holders  of  the  inheritance^  in  order  that  they  may  raise 
a  sum  of  money  to  provide  for  the  necessities  of  a  family.  The  whole  legal 
fee  simple  is  vested  in  the  trustees,  and  they  are  merely  directed  to  stand 
possessed  of  a  portion  of  the  inheritance  for  the  terms  of  one  hundred  and 
twenty  years,  and  twenty  years.  But  they  have  no  duty  to  perform  .* 
and  the  only  purpose  for  which  those  terms  are  created,  is  to  evade  the  law. 

If  the  testator  did  not  wish  to  confer  the  legal  estate  on  his  devisees,  no 
thing  could  have  been  easier  for  him  than,  after  giving  the  legal  estate  in  fee- 
simple  to  the  trustees,  to  declare  the  trust.  Those  trusts  would  have  been  for 
the  plaintiff,  for  ninety-nine  years,  if  he  should  so  long  live,  with  re^ 
mainder  to  his  son,  for  *ninety-nine  years,  if  he  should  so  long  live,  [*229] 
with  remainder  to  his  heir  male  for  ninety-nine  years,  if  he  should  so 
long  live.  But  the  framet  of  this  will  knew  well  tha^  such  trusts  would  be  as 
void  in  equity  as  a  limitation  to  the  same  effect  would  be  void  in  law  :  and 
and  therefore  it  was  that  he  introduced  into  this  will  what  may  fairly  be  called 
a  contrivance  to  evade  the  law.  Suppose  a  legal  term  of  years  had  been 
created,  and  that  the  trustees  of  it  were  to  raise  a  sum  of  money  for  the  bene- 
fit of  a  person  at  the  age  of  thirty  ;  such  a  gift  would  be  void  according  to  the 
case  of  Crooke  v.  De  Vandes.  It  was  not  contended  there,  and  could  not  be 
contended  in  the  case  put,  that  the  validity  of  the  term  could  support  the  vali- 
dity of  Uie  gift.  Supposing  then  these  terms  to  be  valid,  they  cannot  support 
gifts  which  are,  in  themselves,  illegal.  If  the  court  puts  the  two  terms  out  of 
its  consideration,  and  views  the  will  as  if  they  had  not  been  introduced,  there 
is  an  end  of  the  question. 

The  boundary  fixed  by  the  law  for  an  executory  devise  is,  a  life  in  being  and 
a  term  of  twenty-one  years.  But  that  term  cannot  be  a  term  in  gross ;  but 
must  be  with  reference  to  the  minority  of  the  person  from  whom  the  estate  is 
to  go.  There  is  another  qualification,  and  a  very  reasonable  one,  to  be  annex- 
ed to  this  rule,  which  is,  that  a  testator,  availing  himself  of  the  indulgence  of 
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the  law  in  allowing  bins  to  limit  his  entate  at  all  by  way  of  executory  deyisey  is 
not  to  comnait  a  fraud  on  that  indulgence,  as  the  testator  in  this  case  baa  done* 
by  the  use  which  he  has  made  of  these  two  terms,  and  by  the  number  of  lives 

upon  whioh  he  has  made  the  term  of  one  hundred  and  twenty  years  to 
[*230]   depend.    They  are  twenty-eight  in  ^number,  and  eleven  of  them  en* 

tirely  unconnected  with  the  persons  intended  to  take  bei^sficially. 
In  ThellussorCs  case  il  was  argued  that  the  testator  had^  in  fact,  substituted 
years  for  lives,  and  thereby  committed  a  fraud  on  the  indulgence  of  the  court. 
There  the  lives  far  which  the  accumulation  was  directed  were  nine  only  ;  and 
the  cestui  qui  vies  were  immediately  connected  with  the  ei^oyment  of  the  estate. 
Here  the  testator  has  openly  substituted  years  for  lives.  He  might  as  well 
have  taken  the  lives  of  all  the  inhabitants  of  North  and  South  America  as  the 
twenty^eight  he  has  taken,  eleven  of  whom  are  pefect  strangers  to  the  persons 
who  are  beneficially  to  take. 

It  is  almost  unnecessary  to  refer  to  Lade  t.  Holford,{y)  where  the  probable 
suspense  of  property  for  twenty-six  years  was  held  to  be  illegal ;  and  in  Proc- 
tor ▼.  The  bishop  of  Bath  and  WellSj{z)  the  probable  suspense  of  property  for 
twenty-four  years  was  held  to  be  invalid. 

Macdonald,  C.  B.  in  delivering  the  opinion  of  the  judges  in  Tlielltisson  ▼• 
Woodfordf  says :  '*  But  it  is  asked,  shall  lands  be  rendered  unalienable  during 
the  lives  of  all  the  individuals  who  compose  very  large  societies  or  bodies  of 
men,  or  where  other  very  extensive  descriptions  are  tnade  use  of  ?  It  may  be 
answered  tbaU  when  such  cases  occur,  they  will,  according  to  their  respective 
circumstances,  be  put  to  the  UAual  test  whether  they  will  or  will  not  tend  to  a 
perpetuity,  by  rendering  it  almost,  if  not  quite,  impracticable  to  ascertain  the 

extinction  of  the  lives  described,  and  will  be  supported  or  avoided  ao 
[*231]    cordingly."(a)     And,  in  speaking  *of  the  passages  which  have  been  al« 

ready  cited  from  Lord  Nottingham's  report  of  the  Dukeof  NorfoWscase, 
he  says  :  ^*  With  an  easy  interpretation,  we  find  from  my  Lord  Nottingham,  what 
that  tendency  to  a  perpetuity  is,  which  the  poRcy  of  the  law  has  considered  as  a 
public  inconvenience,  namely,  where  an  executory  devise  would  have  the  effect 
of  making  lands  unalienable  beyond  the  time  which  is  allowed  in  legal  limits^ 
tions,  that  is,  beyond  the  time  at  which  one  in  remainder  would  attain  his  age 
of  twenty-one,  if  he  were  not  born  when  the  limitations  were  executed.  When 
he  declares  that  he  will  stop  where  he  finds  an  inconvenience,  he  cannot  con- 
sistently with  sound  construction  of  the  context,  be  understood  to  mean  where 
judges  arbitrarily  imagine  they  perceive  an  inconvenience  ;  for  he  has  himself 
stated  where  an  inconvenience  begins,  namely,  by  an  attempt  to  supersede  the 
vesting  longer  than  can  be  done  by  legal  limitation."(&)  Gilbert,  C.  B.  in  his 
Treatine  upon  Uses,  lays  down  what  a  perpetuity  is  :  he  says,  '*  1st,  That  all 
limitations  that  tend  to  the  provision  of  the  family,  and  to  secure  against  con- 
tingencies that  are  within  the  parties'  own  immediate  prospect,  are  to  be  favor- 

(y)Amb.479.  (s)aH.BIi«k.358.  (•}  1  N.R.  388.  (fr)lN.R.38«. 
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ed  ,  Sdly,  all  limitations  that  perpetuate  or  tend  to  perpetuity  are,  in  them- 
selTes,  void  and  repugnant  to  the  policy  of  the  law.''(c) 

Is  it  possible  for  any  one,  upon  reading  the  limitations  contained  in  this  will, 
not  to  see  that  they  are  exactly  those  to  which  Chief  Baron  Gilbert  alludes  as 
tending  to  a  perpetuity. 

*There  is  another  objection  to  these  limitations — an  objection  at  law,  [*232] 
independent  of  that  which  arises  on  the  executory  devise.  They  are 
limited  to  children  of  unborn  persons,  and,  therefore,  come  within  the  rule  that  a 
possibility  cannot  be  limited  upon  a  possibility.  On  these  grounds,  therefore,  it 
is  submitted  that  these  trusts  are  illegal,  and,  being  illegal,  that  they  cannot 
be  supported  by  these  terms,  even  supposing  they  are  legal,  and  not  used  as 
an  evasion  of  the  law. 

The  next  point  is,  with  respect  to  the  term  of  twenty  year?,  which  here  is 
taken  as  an  absolute  term.  Lord  Eldon,  C.  in  delivering  his  judgment  in 
GriffUh$  V.  Vere{d)  says :  *'  We  all  know  the  origin  of  this  act.(e)  Previously, 
I  conceive,  the  law  upon  this  point  to  have  stood  in  this  way ;  that  you  might 
by  executory  devise  prevent  an  estate  fronri  vesting  during  a  life  or  lives  in 
being,  and  twenty-one  years,  and  a  small  portion  of  time,  the  period  of  gesta- 
tion.** It  is  clear  that  Lord  Eldon  coupling  the  twenty*one  years  with  the  few 
months  allowed  for  gestation,  clearly  referred  to  minority. 

It  has  been  argued  that,  because  by  the  d9th  and  40th  Geo.  3,  c  98,  rc- 
cumulation  is  allowed  for  an  absolute  period  of  twenty-one  years^  a  suspension 
of  the  vesting  of  the  inheritance  should  be  allowed  for  that  period.  But  tl  at 
act  was  passed  for  the  purpose  of  regulating  accumulation  only,  and  does  not 
in  any  way  affect  the  rule  with  respect  to  the  suspension  of  the  vest- 
ing of  the  inheritance.  If  that  be  the  case,  *there  is  an  end  to  the  [*233] 
term  of  twenty  years ;  and  the  term  of  one  hundred  and  twenty  years 
must  fall  with  it,  because  it  is  ingrafted  on  it,  and  they  both  constitute  one  term  : 
or,  at  least,  the  trusts  declared,  jointly,  of  both  these  terms,  cannot  be  carried 
into  effect.  For  here  is  one  period  composed  of  both  terms,  upon  which  the 
testator  says  certain  trusts  are  to  arise.  That  period  exceeds  the  boundary 
assigned  by  law,  and  therefore  all  the  tnists  must  fail.  Ld.  Southampton  v. 
The  Marquis  of  HertfordXf)     Marshall  v.  Holloway.{g) 

To  decide  the  contrary  would  violate  the  intention  of  the  testator ;  for  he 
never  meant  that  the  tnists  should  arise  upon  one  term  and  not  upon  the  other ; 
but  has  declared  that  they  should  arise  upon  that  period  which  was  constituted 
of  both  terms.  If,  therefore,  these  terms  are  in  themselves  illegal,  if  they  are 
introduced  merely  as  an  evasion  and  contrivance,  and  if  this  term  of  twenty 
years  is  altogether  void,  and  the  trust  of  both  terms  is  in  consequence  void,  it 
is  admitted  on  the  other  side,  that  the  direction  to  convey  the  inheritance  at 
the  expiration  of  the  term  of  one  hundred  and  twenty  years  is  altogether  void. 

ie)  Oflb.  on  Uses,  3d  edit.  259,  260.        {S)  9  Vm.  131.        (c)  39  ud  40  Geo.  3,  e.  98. 
(  /•)  2  V.  &  B.  54.  (f)  9  Swin.  432. 
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For  it  is  quite  clear  that  the  remainders  that  are  to  take  effect  after  the  estates 
which  are  considered  too  remote,  also  fail.  That  is  decided  by  several  autho- 
rities, but,  particularly,  by  the  late  case  of  Beard  v.  WestcoU.^  The  conse- 
quence, therefore,  is,  that  none  of  these  trusts  can  be  carried  into  execution, 
and,  therefore,  the  real  estate  has  descended  to  the  heir  at  law,  and  the  person- 
alty belongs  to  the  next  of  kin. 
[^234]  ^Another  question  in  this  case  is,  whether,  in  consequence  of  the 
direction  to  lay  out  this  money  in  land,  the  heir  at  law,  and  not  the 
next  of  kin,  is  to  take  it.  The  direction  itself,  no  one  can  deny  it,  is  legal ; 
but,  if  there  is  no  object  for  which  the  direction  can  be  carried  into  execution, 
there  is  no  necessity  for  laying  out  the  money  in  land,  or  considering  it  as 
land  :  but  the  court  will  consider  the  case  as  if  there  were  no  such  direction 
gi?en.  But  if  the  court  shall  consider  that  this  direction  is  to  be  carried  into 
effect,  then  the  next  of  kin  will  take  it  as  land.  In  Smith  v.  Claxtant{h) 
where  the  converse  of  this  proposition  was  discussed,  all  the  cases  on  that 
point  were  considered  ;  and  there  it  was  decided  that,  if  a  testator  directs  real 
estate  to  be  sold  for  certain  purposes,  and  those  purposes  altogether  fail,  the 
heir  would  not  only  take  it,  but  would  take  it  at  land.  The  testator  has  direct- 
ed his  personal  estate  to  to  be  laid  out  in  the  purchase  of  land,  for  a  purpose 
which  has  altogether  failed :  and,  therefore,  the  next  of  kin  will  take  it,  and 
they  will  take  it  as  personalty,  and  not  as  realty.  It  makes,  however,  very 
little  difference  to  them  whether  they  take  it  as  personalty  or  as  realty.  But, 
under  the  circumstances  of  the  case,  they  take  it  as  personalty.  With  respect 
to  the  trust  for  accumulation,  if  the  other  trusts  are  void,  the  accumulation 
altogether  ceases.  As  to  the  accumulation,  there  is  no  objection  to  it,  it  is  an 
^accumulation  allowed  by  the  act ;  but  if  the  trusts  are  altogether  void,  the  ac- 
cumulation becomes  unnecessary.  On  the  grounds  stated  it  is  submitted  that 
none  of  these  trusts  can  be  carried  into  effect,  and,  therefore,  that  the  next  of 

kin  are  entitled  to  the  property  as  personal  estate. 
[•235]        •Mr.  Home,  Mr.  ShadweU,  and  Mr.  Rolfe^  appeared  for  Mr.  Cadell, 
the  executor  of  the  testator's  widow. 

Mr.  Home: — The  question  for  the  consideration  of  the  court  is,  whether, 
taking  the  whole  of  this  will  together,  it  is  not  a  fraud  upon  the  law  against 
perpetuity.  Not  one  of  the  terms  which  this  testator  has  affected  to  create, 
has  any  existence  for  any  purpose  hut  to  evade  the  rule  of  law.  The  trustees 
^f  the  terms  have  in  them  the  whole  legal  and  equitable  fee.  The  terms  exist 
on  paper  only  ;  in  fact,  they  are  all  merged  in  the  fee. 

In  the  first  place,  there  is  a  direction  for  accumulation.  Now  it  is  not  dis- 
puted that  an  accumulation  may  be  good  for  twenty-one  years.  But  if  the 
only  purpose  of  the  accumulation  be  to  further  the  ultimate  purpose  of  the 
will,  and  that  purpose  be  to  evade  the  law  against  perpetuity,  and  therefore 
cannot  take  effect,  the  trust  for  accumulation  must  necessarily  fail  with  it. 
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The  object  is  to  give,  through  the  mediiHn  of  these  fictitious  terms,  the  estates 
to  be  enjoyed  according  to  a  course  of  liinitations  which,  taken  by  themselres, 
would  be  bad,' and  to  prevent  those  from  having  the  power  to  alienate,  who, 
but  for  these  terms,  most  take  estates,  which,  by  the  general  policy  of  the  law, 
are  alienable.  Though  the  rule  of  law  be,  that  no  disposition  shall  be  good 
by  which  alienation  may  be  suspended  for  a  period  longer  than  a  life  or  lives 
in  being  and  twenty-one  years  after ;  yet  the  converse  of  this  nile  is  no  where 
laid  down,  that  every  suspension  during  that  period  is  good :  but  whatever 
tends  to  a  perpetuity,  or  is  within  the  mischief  of  it  is,  whatever  may 
*be  the  ingenuity  wkh  which  the  particular  instrument  has  been  [^236] 
framed,  a  case  for  the  interference  of  the  court. 

In  former  cases  the  question  has  been,  who  was  the  person  who,  at  a  limited 
period  after  the  testator^s  death,  was  to  take  the  estate  V  and,  in  the  mean 
time,  it  has  been  always  clear  either  that  a  different  set  of  persons  or  nobody 
at  all  was  to  take  it.  But  here  the  testator  means  that,  from  his  death,  there 
shall  be  takers,  persons  who,  from  his  death,  shall  be  devisees  under  his  will 
during  the  existence  of  those  fictitious  terms  of  one-hundred  and  twenty  years 
and  twenty  years.  These  persons  are  to  take,  not  for  accumulation,  not  for 
any  thing  collateral  to  the  testator^s  general  object,  but  as  devisees  ;  and,  at 
the  expiration  of  one-hundred  and  twenty  years  and  twenty  years  after,  a  new 
taker  is  not  to  be  sought  for :  but  the  person  then  to  take  is  to  be  exactly  the 
same  as  is  to  take  under  the  previous  limitations,  and,  therefore,  the  same  in* 
dividual  who,  under  the  previous  limitations,  would  be  in  possession  of  the  es- 
tates, as  a  substantive  devisee,  taking  in  the  course  of  suocession  prescribed 
by  this  will. 

Mr.  Shadwell ."— It  cannot  be  disputed  that  a  direction  to  accumulate  per- 
sonal estate  for  twenty-one  years  after  the  death  of  the  testator,  considered  by 
itself,  is  good.  But  although  the  trust  for  accumulation,  in  this  case,  is  good, 
having  respect  to  the  length  of  time  only  during  which  it  is  directed  to  take 
place,  yet,  if  it  is  intended  for  some  other  purpose  which  is  not  good,  the  trust 
itself  will  become  void,  and,  consequently,  those  who  represent  the 
widow  and  next  of  kin  will  be  *entilled  (».)  The  question  then  is  [•237] 
whether,  inasmuch  as  the  testator  has  directed  that,  ut  the  end  of 
twenty-one  years,  the  accumulated  fund  shall  be  laid  out  in  the  purchase  of 
freehold  estotes,  to  be  settled  in  the  same  manner  as  the  devised  estates,  the 
trusts  which  are  expressed  respecting  the  devised  estates,  are  good. 

In  the  first  instance  a  question  arises  whether  the  language  in  which  these 
trusts  are  expressed  be,  itself,  intelligible  ;  1st,  as  to  the  term  of  one  hundred 
and  twenty  years,  if  George  Bengough  and  twenty-seven  other  persons  shall 
so  long  live.  What  necessity  was  there  for  providing  a  term  of  ninety^nine 
years  if  George  Bengough  shall  so  long  live,  when  that  term  was  to  be  taken 
out  of  the  term  of  one  hundred  and  twenty  years  if  George  Bengough  and 
twenty-seven  other  persons  should  so  long  live  ?  The  will  then  proceeds, 
(j)  Tr9g9n»9U  V.  Sydenham,  3  Dow,  194. 
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'*  aod  after  the  determination  of  the  estate  and  interest  of  each  of  the  same 
aons  respectiyely,  and  also,  as  the  circumatances  of  the  case  shall  require,  after 
the  determination  of  the  estate  of  any  person  taking,  from  time  to  time,  under* 
or  as  answering  the  description  of  heir  mate  of  his  body  : "  Whose  body  ia 
here  meant  t  The  only  persons  mentioned  before  are  the  first  and  other  sons. 
And  then  it  is  supposed  thai,  after  the  determination  of  the  estate  and  interest 
of  each  of  these  sons,  there  may  be  some  son  who,  from  time  to  time,  may 
have  taken  under  the  description  of  heir  male  of  the  body,  although  no  such 
person  is  before  mentioned,  and  therefore,  that  the  estate  which  this  person 
may  hare  taken,  shall  have  determined.  And  tlien  the  will  pro-* 
[*238]  ceeds,  '*  in  trust  for  the  person  who,  for  the  time  *being,  and  froni 
time  to  time,  shall  answer  the  description  of  heir  male  of  his  body.  " 
So  that  it  is,  in  substance,  a  limitation  in  trust  for  a  son  for  life,  and,  after  hia 
death,  and,  after  the  decease  of  a  person  answering  the  description  of  heir 
male  of  the  son's  body,  in  trust  for  a  person  who  answers  the  description  of  heir 
male  of  his  body.  So  that  the  estate  of  the  person  is  to  be  determined  before 
be  takes  any  estate  at  all.  And  then  it  goes  on  to  say ;  *'  or  who,  in  case  of 
the  death  of  his  parent,  if  such  death  had  taken  place,  would  be  the  heir  male 
of  his  body,  under  an  estate  to  be  limited  to  the  same  son  and  the  heirs  male 
of  his  body/'  This  seems  to  point  to  some  other  case  in  which  the  esute  of 
die  person  who  was  to  have  taken  as  heir  male  (^  the  body  of  the  son,  shali 
have  determined,  and  then  to  the  case  of  sooie  other  person  who,  in  the  event 
of  the  death  of  his  parent,  would  be  the  heir  male  of  his  body,  that  is,  heir 
male  of  his  parent's  body.  But  it  is  not  said  what  estate  the  parent  himself 
is  to  take. 

The  great  question,  however,  is,  whether,  as  the  testator  has  directed  the 
trusts  to  endure  for  a  term  of  one  hundred  and  twenty  years,  during  the  lives 
of  twenty-eight  persons,  of  whom  seven  alone  are  beneficially  interested  ia 
the  estate,  those  trusts  are  not  void  ?  In  Griffiths  v.  Fcre,(A)  Lord  Ekion,  C. 
in  commenting  upon  the  decision  of  Long  v.  BlackaU,  says  :  "  Whether  the 
law  is  according  to  that  decision  or  not,  it  was  quite  a  settled  notion,  previous- 
ly, that  you  might,  by  executory  devise,  prevent  an  estate  vesting 
[*239]  for  a  life  or  lives  in  being  and  twenty-one  years,  with  *that  small  ad'* 
dition  at  the  end  of  the  life*  subject  to  all  questions  as  to  the  incoD-^ 
Tenience  from  the  circumstance  of  selecting  a  great  number  of  lives,  which 
might  be  considered  sub  judice.  **  So  that  Lord  £ldon  did  not  mean  to  say 
that  the  proposition  is  generally  true.  It  is,  however,  a  proposition  which 
those  who  attempt  to  support  this  will,  must  prove  to  be  generally  true.  It  ia 
obvious  that  there  is  a  degree  of  inconvenience  arising  from  the  selection  of 
the  lives  of  a  great  number  of  persons  not  connected  with  the  estate.  The 
Duke  of  Norfolk's  caseAl)  which  is  considered  as  the  foundation,  on  which 
this  doctrine  stands,  was  a  case  decided  by  Lord  Nottingham,  having  regard  to 

(It)  9  Vet.   137  ;  Me  p«g«  139.  (J)  3  Cm.  Ch  1  ;  we  9  dwan.  45i. 
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ihe  particular  circamstance  that  there  was  a  convenience  in  making  a  family 
arrangement  for  the  benefit  of  the  persona  interested  in  the  estate ;  and  ho 
held  that  the  trusts  of  the  term  of  two  hundred  years  might  be  considered  as 
good,  having  regard  to  the  circumstance  that  the  different  persons  who  were  to 
take  a  benefit  in  the  trusts  of  the  term,  were,  themselves,  the  persons  who 
were  to  take  an  interest  in  the  estate  devised.  Lord  Nottingham  applies  hia 
argument  tlius :  '*  The  equity  in  this  case  is  much  stronger  and  ought  to 
sway  a  man  very  much  to  incline  to  the  making  good  this  settlement  if  ha 
can.  It  was  prudence  in  the  earl  to  take  care  that,  when  the  honor  descend- 
ed  n{N>n  Henry,  a  little  better  support  should  be  gtven  to  Charles,  who  was 
the  next  man,  and  trod  upon  the  heels  of  the  inheritance.  "  And  he  enlarges 
upon  this  observation.  Again  he  says :  ''  If  then  ihis«be  so  that  here  is  a 
conveyance  made  which  breaks  no  rule  of  law,  introduces  no  visible 
inconvenience,  savors  not  *of  perpetuity,  tends  to  no  ill  example,  [^240] 
why  this  should  be  void  only  because  it  is  a  lease  for  years,  there  is 
DO  sense  in  that.  Now  if  Charles  Howard's  esiaie  be  good  in  law,  it  is  ten 
times  belter  in  equity,  for  it  is  worth  the  considering  that  this  limitation  upon 
this  contingency  happening,  (as  it  hath,  God  be  thanked,)  was  the  considerate 
desire  of  the  family  the  circumstances  whereof  required  consideration,  and 
this  settlement  was  the  result  of  it  made  with  the  best  advice  they  could  pro- 
cure, and  it  was  as  prudent  a  provision  as  could  be  made.*'(m) 

There  is  no  prudence  in  the  provisions  of  this  will.  It  is  an  arbitrary,  im- 
prudent disposition  of  property,  and  not  in  the  least  connected  with  the  benefit 
of  those  persons  who  are  entitled  to  take  under  it. 

Mr.  Rolfe : — By  referring  to  the  different  dicta  on  the  subject,  it  will  appear 
bow  the  opinion  became  prevalent  in  the  profession  that,  by  means  of  an  ex- 
ecutory devise,  an  estate  might  be  limited  so  as  not  to  vest  till  twenty-one 
years  after  lives  in  being. 

In  the  first  place,  it  is  quite  clear  that  it  is  of  very  modem  introduction  ;  for, 
otherwise,  that  long  discuasiou,  and  the  great  difference  of  opinion  which  took 
place  in  the  decision  of  tlie  Duha  of  Norfolk's  case,  could  not  have  arisen. 
That  case  decided,  for  the  first  time,  that  an  executory  trust  was  good  if  it  took 
effect  during  a  life  in  being  :  and,  if  any  idea  had  existed  at  that  time  that  it 
would  be  good  for  twenty-one  years  beyond  the  life  in  being,  much  of 
the  diseussion  in  *that"case  could  not  have  taken  place.  Lord  Not-  [♦241] 
tingham  did  not  mean  to  decide  whether  a  life  in  being  was  the  ulti- 
mate point  to  which  the  suspension  of  vesting  might  be  continued.  At  that 
time  the  case  of  Taylor  v.  Biddal(n)  had  just  been  decided  ;  but  it  is  fair  to 
presume  that  it  was  not  present  to  the  mind  of  Lord  Nottingham,  or  of  the 
judges  who  assisted  him,  because  it  was  impossible  to  believe  that  he  would 
have  relied  on  Pells  v.  Brown,(o)  if  he  had  known  that,  either  two  or  three 
years  before,  a  case  had  been  decided  that  went  beyond  it. 

(m)  See  3  C*.  Ch.  36Md51.  (»)  9  Mod,  289 ;  Fwein.  343;  1  Eq.  Ab   188. 
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The  next  case  on  the  subject  is  Massenburgh  v.  Ash.{p)  But  it  appears 
from  the  facts  of  that  case,  that  it  is  not  a  decision  that  the  term  of  twenty-one 
years  may  be  taken  as  a  term  in  gross. 

The  next  case  in  point  of  date  is  a  case  not  referring  to  real  estate  at  aU,  but 
to  personahy,  and  in  respect  of  which  the  same  principle  was  necessarily  ap- 
plied. It  is  the  case  of  Maddox  v.  Staines,{q)  It  is  evident,  from  the  judg- 
ment in  this  case,  that  it  is  no  authority  for  taking  the  term  of  twenty-one  years 
in  gross,  but  that  it  was  decided,  like  the  others,  merely  with  reference  to  the 
analogy  between  the  devise  to  take  eflfect  at  the  end  of  minority,  and  a  legal 
limitation  to  a  person  for  life,  with  remainder  in  tail,  and  which  remainder  in 
tail  would  not  he  disposable  until  the  party  obtained  his  majority. 

Next  to  iLai  comes  the  very  important  case  of  Stephens  v.  8tephenSy{r) 
[*242]  which  had  the  singular  advantage  *of  obtaining  the  concurrence  both 
of  Lord  Talbot  and  Lord  Hardwicke.  That,  as  appears  from  the 
judge's  certificate,  is  any  thing  rather  than  a  decision  that  a  term  of  twenty- 
one  years  in  gross  was  good.  The  next  case  is  Goodiitle  v.  Weed,{s)  Some 
part  of  the  judgment  in  this  case  does,  at  first,  appear  to  support  the  doctrine 
contended  for  on  the  other  side  ;  but,  when  it  is  considered,  as  it  ought  to  be, 
with  reference  to  the  context,  it  leaves  the  matter  precisely  where  it  found  it. 
This  was  followed  by  another  decision  by  Lord  Hardwicke,  Sheffield  v.  Lord 
Orrery, (0  in  1745,  He  very  evidently  there  9een>s  to  have  entertained  the 
same  opinion  as  he  asserted,  after  the  greatest  deliberation,  in  the  case  of  Ste^ 
phens  V.  Stephens^  in  which  there  was  no  mention  of  the  term  of  twenty-one 
years  as  taken  absolutely,  but  as  simply  referring  to  the  minority  of  the  party 
who  was  to  take.  In  the  same  year  there  was  decided  in  the  court  of  king's 
bench,  in  the  time  of  Lord  Chief  Justice  Lee,  the  case  of  Gulliver  v.  fVfcA:- 
etL{u)  Then  comes  another  case  before  Lord  Hardwicke,  Bullock  v.  Stones.ix) 
Now  Lord  Hardwicke  does  not  seem,  from  any  thing  that  is  said  there,  to  have 
altered  his  opinion,  or  to  have  suspected  that  a  different  rule  of  law  had  been 
established  since  the  decision  of  Stephens  v.  Stephens,  In  Goodman  v.  Good- 
f^ht,{y)  the  court  held  that  the  devise  over  was  too  remote.  In  Michaelmas 
term,  1759,  occurred  a  case  that,  from  the  nature  and  magnitude  of  the  proper- 
ty, and  importance  of  the  parties  concerned  in  it,  underwent  before  Lord 
[*243]  Northington  as  great  discussion  as  any  case  overdid,  The  Duke  of*  Marl- 
borough V.  The  Earl  of  Godolphin^x)  It  appears  clear  from  the  judg- 
ment, coupled  with  the  expressions  used  by  Lord  Northington,  that  he  had  the 
same  opinion  as  his  predecessors.  Lord  Hardwicke  and  Lord  Talbot,  enter- 
tained, namely,  that  this  term  of  twenty-one  years  had  never  been  considered 
as  a  term  in  gross.  The  next  decision  is  a  case  by  Lord  Mansfield,  C.  J.(a) 
This  is  a  very  strong  case  to  show  that,  so  recently  as  the  year  1780,  when 

(p)  1  Vtrn.  334.  {q)  2  P.  W.  431.  (r)  C«.  Tem.  Talb.  1»8. 

(•)  Wmct.  311 ;  And  7  T.  R.  103.  note.  (/)  3  Atk.  383.  («)  1  Wilion.  18S, 

(ar^;3yes.  53t.  (y)  3  Barr.  673.    See  Homt  v.  BifrfM«,  4  Burr^ 3157. 

{x)  1  Eden,  404.    See  particularly  418-  (a)  Doe  v.  Fonnereau,  3  Dong.  470. 
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this  case  was  before  the  court  of  king's  bench,  after  it  had  been  argued  three 
timesy  that  court  deciding  in  the  case  before  them  that  the  limitation  over  was 
Dot  too  remote,  referred  to  the  case  of  Stephens  t.  Stephens,  as  being  the  case 
that  went  the  greatest  length  that  the  courts  had  ever  allowed.    It  plainly  ap- 
pears that  the  ground  on  which  the  court  decided  in  favor  of  the  limitation  over 
in  this  case  was,  that  the  power  of  alienation  would  not  be  suspended  beyond 
that  period  to  which  it  might  be  suspended  in  the  case  of  a  contingent  remain- 
der in  tail.    Then  there  is  the  case  of  Long  v.  Blackall,{f>)  in  which  Lord 
Kenyon,  C.  J.  expressly  refers  to  the  ground  on  which  the  suspension  was 
allowed,  as  being  analogous  to  the  limitations  of  a  common  law  conveyance. 
Then  two  years  afterwards  came  the  case  of  Thellusson  v.  Woodford,{c)  which 
is  an  extremely  important  one,  because  all  the  law  on  the  subject  was  fully 
discussed  ;  and,  in  that  case,  for  the  first  time*  was  the  precise  question  moot- 
ed.    In  the  first  argument  before  Lord  Loughborough,  in  the  court  of 
chancery,  Buller,  J.  had  stated  that  an  executory  ^devise  of  an  estate    [*244] 
might  be  suspended  vesting  for  a  life  or  lives  in  being  and  twentyMUie 
years  after :  and  then  Lord  Alvanley,  M.  R.  in  giving  his  judgment  says  :  "  As 
to  the  period  of  twenty-one  years,  that  could  not  be  his  meaning,  nor,  with 
submission  to  the  learned  judge  who  immediately  preceded  me,  has  it  ever 
been  considered  as  a  term  that  may,  at  ail  events,  be  added  to  such  executory 
devise  or  trust.     I  have  only  found  this  dictum^  that  estates  may  be  unaliena- 
ble for  lives  in  being  and  twenty-one  years,  merely  because  a  life  may  be  an 
infant,  or  en  ventre  sa  mere.     Therefore  I  am  clearly  of  opinion  that  expres- 
sion cannot  be  held  to  mean  more  than  children  in  the  womb  at  the  testator's 
deatb.^    This,  therefore,  if  it  had  been  the  point  in  question,  would  have  been 
a  precise  decision  on  the  subject.     It  cannot  of  course  be  quoted  as  going  that 
length :  but  it  is  a  statement  by  Lord  Alvanley  evidently  made  on  some  consi- 
deration and  reflection  :  and,  as  we  find  that  Mr.  Justice  Buller  did  not  express 
dissent,  we  may  presume  that  he  acquiesced  in  it.    The  case  then  came  on 
before  the  bouse  of  lords.(£0     There  Macdonald,  C.  B.  who  delivered  the 
opinion  of  the  judges,  says,  "  The  established  length  of  time  during  which  the 
vesting  may  be  suspended,  is  during  a  life  or  lives  in  being,  the  period  of  gesta- 
tion, and  the  infancy  of  such  posthumous  child."      It  is  evident  that  the 
judges  did  not  mean  to  say  that,  in  every  case,  twenty-one  years  might  be 
taken.  If  a  judge  were  asked  what  was  the  utmost  limit,  he  never  would 
say  any  thing  about  infancy  or  minority  if  he  meant  a  term  of  twenty-one 
years,  whether  there  were  infancy  or  no  infancy.     It  is  impossi- 
ble to  suppose  it  should   *have  been   stated  as  a  qualified  term    [*245] 
of  twenty-one  years,  if  an  absolute  term  was  meant.    Now,  having 
thus  detailed  the  progress  of  the  judicial  opinions  on  this  subject,  it  can 
only  be  remarked,  in  answer  to  the  statement  that  the  opinions  of  convey- 
ancers and  learned  persons  have  been  otherwise,  and  that  it  has  been  univers- 
es) 7  T.  R.  109.  (e)  4  Veiu  397.  id}  11  Vet.  U9 ;  lea  143. 
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ally  stated,  in  the  text-books,  that  the  period  is  lives  io  being  and  twenty-one 
years  afterwards,  that  the  rule  has  been  stated  in  too  unqualified  a  manner. 
But  the  law  is  not  to  be  made  to  square  with  the  deductions  and  reasons  of  the 
text-writers,  but  the  reasons  of  the  text-writers  made  to  conform  to  the  law. 
The  ioTariable  criterion,  according  to  the  authority  of  Lord  Nottingham,  of  the 
validity  or  invalidity  of  executory  limiutions  in  point  of  remoteness,  is  this ; 
could  a  corresponding  limitation  have  been  made  by  a  legal  limitation  by  way 
of  remainder  ?  Now,  in  answer  to  that,  two  cases  have  been  cited,  one  of 
which  was  Lloyd  v.  Carew,  and  in  which  there  certainly  was  a  suspension  for 
a  year  after  the  death  of  the  testator.  But  there  was  no  suspension  of  the 
power  of  alienation ;  for,  the  moment  the  life  determined,  the  estate  might 
have  been  alienated  if  the  two  parties  concurred.  The  other  case  was  Heath 
V.  Heath.  It  has  been  said  that  there  nothing  was  given  to  the  son.  It  waa 
given  in  fee  to  the  father,  and  was  given  over,  solely,  in  the  event  of  the  father 
not  having  a  son  who  should  attain  twenty-one  years.  But  alienation  might 
have  been  suspended,  by  a  legal  limitation,  just  to  the  same  extent.  Suppose 
the  estate  had  been  given  to  the  father,  for  life,  with  remainder  to  the  son,  in 
tail,  with  remainder  to  the  father,  in  fee,  or  with  remainder  to  the  devisee  over, 

in  fee,  it  would  have  rendered  the  property  alienable  at  the  death  of  a 
{*246]    party  in  being  and  *coming  of  age,  that  is,  it  would  have  rendered  h 

alienable  immediately  upon  the  death  of  the  father,  except  that  the 
policy  of  the  law  will  not  allow  an  infant  to  alienate ;  and  that  is  a  want  of 
alienation  that  no  system  of  law  erej  could  guard  against,  because  it  interferes 
with  what  the  law  considers  more  important,  namely,  the  protection  of  parties 
when  they  have  no  power  to  protect  themselves. 

9th  March. — Mr.  Hart,  and  Mr.  Pepys,  for  Henry  Bengough,  and  Mr. 
Cooper^  for  Henry,  Richard  and  Ann  Ricketts,  declined  to  argue  the  case. 

Mr.  PrestoTif  in  reply  : — Although  it  has  been  asserted  on  the  other  side,  by 
all  the  counsel,  that  a  limitation  over,  to  be  valid  within  the  rule  against  per* 
^  petuities,  must  be  limited  to  take  effect  before  the  expiration  of  twenty-one 
years,  as  a  positive  term,  after  the  death  of  a  life  or  lives  in  being ;  yet  they 
have  all  differed  among  themselves  as  to  the  terms  in  which  the  rule  should 
be  stated.  If,  however,  they  can  be  considered  as  having  agreed  that  the  rule 
is,  that  the  most  remote  period  is  lives  in  being  and  the  superadded  period  of 
infancy,  then  it  is  clear  that  Lloyd  v.  CareWy(e)  Gore  v.  Gore,{f)  and  Marks 
T.  Marks.ig)  are  authorities  against  it;  and  these  cases  all  decide  that  limita- 
tions are  valid  which  are  made  to  take  effect  after  lives  in  being  and  a  subse- 
quent term  not  exceeding  twenty-one  years,  without  any  reference  to  infancy. 
In  Thellusson  v.  Woodford  the  objection  was,  that  the  testator  had  infringed 
the  law  by  taking  lives  as  the  measure  of  time,  without  reference  to  the  enjoy 

ment,  and  the  objection  did  not  prevail. 
[*247]        *It  is  objected  that,  even  if  the  limitations  in  this  will  could  be 

(€)  Show.  P.  C.  137.  if)  3  P.  W.  28.  {g)  10  Mod.  4«>. 
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good,  they  are  an  evasion  of  the  law  and  a  fraud  on  the  rule*  That  is  a 
solecism.  It  is  absurd  to  say  that  there  is  a  rule  of  law  which  permits 
the  suspension  of  property  during  a  given  period,  and  that  it  is  an  evasion  of 
the  law  to  conform  to  the  rule>  Nothing  which  is  consistent  with  the  rule  can 
be  a  fraud  on  the  rule. 

The  view  taken  of  the  39th  and  4Dth  Geo.  IK.  c.  98,  by  the  counsel  on  the 
other  side,  is  mistaken.  It  is  impossible  to  say  that  there  are  not  inaccuracies 
in  the  statute.  Lord  Eldon  has  said  that  it  is  in  some  respects  inaccurately 
worded.  Still,  the  statute  is  a  legislative  declaration  of  the  validity  of  a  trust 
for  accumulation  for  a  term  of  twenty-one  yearS)  independently  of  enjoyment. 
The  statute  law  has,  by  construction  only,  declared  that  lives  cannot  be  taken 
as  the  measure  of  time  for  accumulation.  Even  in  the  case  of  a  deed  the 
period  of  twenty-one  years  mtiy  be  taken  to  commence  from  the  death  of  the 
grantor.  It  is  true  that  direct  accumulation  is  prevented,  excepj  for  the  periods 
mentioned  in  the  statute.  But  there  are  many  indirect  modes,  as  by  planting, 
the  management  of  underwood,  A:c.  &c,y  in  which  an  accumulation,  as  exten* 
sive  in  amount,  may  be  made  and  kept  within  the  period  which  the  law  per* 
mits,  as  could  have  been  by  the  more  direct  modes  of  limitation  which  the 
statute  vinually  prohibits  ;  in  short,  for  the  periods  allo\ved  by  the  rule  against 
perpetuities  as  it  stood  prior  to  the  statute,  and  as  it  protected  the  gifts  in  Mr. 
Thellusson's  will. 

It  has  been  asserted  to  be  impossible  to  make  a  series  of  legal  limit- 
ations, without  vesting  the  legal  estate  in  ^trustees,  of  such  a  nature  [*248] 
as  are  made  in  this  will  through  the  interposition  of  those  trustees  in 
whom  the  legal  inheritance  is  vested.  But  it  is  a  mistake  to  suppose  that  valid 
limitations  of  the  legal  estate  could  not  be  made  to  take  effect  at  periods  as 
remote  as  the  equitable  interests  given  by  this  will  are  limited.  It  is  true  that, 
by  will,  interests  may  be  limited  in  a  mode  or  form  that  would  not  be  valid  in 
a  deed.  Thus  in  Lampefs  case,(h)  the  bequest  of  a  term  of  years  to  A.  for 
life,  and  after  his  death  to  B.  for  life,  was  held  good  as  an  executory  bequest, 
although  the  gift  over,  being  of  a  chattel  interest,  would  not  have  been  valid 
by  deed.  By  the  rules  of  the  common  law  the  first  taker  would  have  had  the 
whole  term  vested  in  him  absolutely.  If  one  is  possessed  of  a  term  of  one 
thousand  years,  he  may,  even  by  deed  and  by  the  rules  of  the  common  law, 
limit  it  to  A.  for  ninety-nine  years  if  he  shall  so  long  live,  and,  after  that  term,  to 
B.  for  ninety-nine  years  if  he  shall  so  long  live.  And  so  any  successive  num- 
ber of  lives  in  esse  may  be  taken.  It  is  true  that  successive  life  estates,  as 
mere  life  estates,  limited  of  terms  of  years,  are  not  good  at  common  law.  But 
a  limitation  to  A.  for  one  hundred  years,  if  A.,  B.  and  C,  or  any  of  their  issue, 
shall  so  long  live,  is  a  good  limitation  of  the  term  :  and  the  leases  made  by 
the  Liverpool  corporation  are  for  lives,  or  lives  and  twenty-one  years  beyond 
the  lives. 

(A)  10  Co.  46. 

Vol.  I.  18 


2S0  CASES  IN  CHANCERY. 

J  827. — Bengough  v.  Edridge. 

Allhough  ihe  case  of  Jee  v.  Audley  has  been  quoted  oo  the  other  side, 
yet  it  is  important  to  observe  that  Lord  Kenyoo  in  that  case  stated  the 
rule  in  these  words:  "  Litnilalicins  t>f  personal  estate  are  Toid, 
[*249]  unless  they  ^necessarily  vest,  if  at  all,  within  a  life  or  lives  in  bet- 
ing and  twenty  one  years,  or  nine  or  ten  months  afterwards."  And 
there  cannol  be  tx\y  doiubl,  notwithstanding  ihe  certificate  in  Board  v.  WesU 
coit,  that  Lord  Kenyon  stated  the  rule  with  accuracy.  In  any  other  view 
than  as  formerly  suggested,  it  is  imporaible  \o  reconcile  ihe  case  of  Beard 
V.  Wescott  with  Heath  v.  Heath*  Tiie  limitation  in  Beard  v.  We$coti  was 
such  that  neither  of  the  periods  exceeded  .twenty-one  years  from  the  death 
of  the  person  in  esse,  and  they  were  taken  with  reference  to  minority.  But 
then  it  is  said  the  minority  to  which  the  periods  refer  must  be  the  minority  of 
the  person  to  take  under  the  limitation.  That  is  a  mistake.  The  period  may 
be  taken  with  reference  to  the  minority  of  a  person  on  whose  death  the  preced- 
ing estate  is  to  determine.  Therefore  in  Heath  v.  Heathy  where  the  suspen- 
sion was  with  reference,  not  to  the  donee,  but  to  the  son  of  the  preceding 
donee,  the  limitation  was  held  to  be  good^  although  that  son  was.not  to  take 
any  benefit  under  ihe  limitations  of  the  will.  When  the  rule  is  stated  to  be 
that  the  minority  referred  to  must  be  that  of  a  party  to  take  under  the  limita- 
tion, it  breaks  down  under  the  authority  of  Heath  v.  Heath.  There  only  re- 
mains the  single  dictum  of  Lord  Alvanley  on  which  the  other  side  rely.  But 
even  that  judge  (whose  authority  is  very  great,)  did  in  Routledge  v.  Dorril(t) 
hold  that  ihere  might  be  a  power  of  appointment  to  more  remote  issue  as  well 
as  to  children,  and  that  no  gift  to  issue  could  be  too  remote,  provided  the  issue 
were  in  esse  at  the  time  of  the  appointment  >  if  not  in  esscy  the  appoint- 
ment, to  be  good,  must,  by  express  terms,  be  broiight  within  the  rule 
[*250]  as  to  perpetuities,  and  ^confined  to  take  effect  within  a  period  not 
exceeding  twenty-one  year«  after  a  life  or  lives  in  being  at  ihe  cre- 
ation of  the  power.  If  the  gift  were  limited  to  take  effect  within  twenty  or 
even  twenty-one  years  after  the  life  in  being,  the  gift  would  clearly  be  good. 
Jee  V.  Audley  was  decided  without  impeaching  that  principle.  If  the  trust 
had  been  restrained  to  issue  in  esse  at  the  death.  Lord  Kenyon  declared  it 
would  have  been  good.  It  was  not  «o  restrained,  therefore  it  was  decided  to 
be  bad, 

Leake  v.  Robinson  (k)  was  another  case  of  the  same  kind ;  because  the  gift 
was  to  a  class  of  persons  to  vest  at  the  age  of  twenty-four,  and  they  might  all 
have  been  persons  not  in  esse,  at  the  death  of  the  first  taker.  The  gift  waa 
bad  because  too  remote.  That  decision  is  consistent  with  all  the  cases  which 
establish  that  a  gift  to  take  effect  after  life  estates,  must  be  limited  so  aa  not  to 
be  in  suspense  or  contingency  for  a  period  to  exceed  the  term  of  twepty-one 
years  beyond  lives  in  being.  If  by  any  possibility  it  may  happen  that  the 
vesting  may  be  suspended  beyond  the  period  of  lives  in  being  and  twenty-one 
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yean  bejond  the  death  of  the  8ur?iTor«  the  gift  is  too  remote  and  void.  That 
is  the  rde ;  and  every  limkation  which  must  necessarily  take  effect  or  fail 
within  that  period  is  superior  to  all  objection. 

The  case  of  Somerville  v.  Lethbridge^  which  has  been  relied  upon  by  the 
other  side,  is  quite  consistent  with  the  rule  thus  slated  ;  for  it  must  be  admitted 
that  where  after  life  estates  are  given  to  three  successive  generations,  of  whom 
one  only  is  in  esse  at  the  time  of  the  gift,  a  limitation  over  lo  the  per- 
sons in  the  third  degree  *must  trangiess  the  limits  which  the  rule  [*251] 
as  to  perpetuities  prescribes.  An  estate  may  be  given,  for  life,  to  a 
person  in  esse,  with  remainder  lo  his  unborn  chUd  for  life,  in  tail  or  in  fee,  and 
that  remainder  is  good  ;  but  there  cannot  be  superadded  a  vaKd  limitation  to 
the  child  of  the  unborn  child  without  transgressing  the  rule,  that  the  gift  over 
must,  to  be  valid,  take  effect  within  twenty-one  years  after  a  life  or  lives  in 
being.  It  is  obvious  the  unborn  child  may  live  long  beyond  the  twenty-one 
years  from  the  death  of  the  person  in  esse^  who  is  to  be  the  first  taker.  This 
probability  renders  the  gift  to  llie  child  in  the  third  degree  too  remote.  But  a 
limitation  to  A.  for  life,  with  remainder  to  his  grandson,  to  be  born  within 
twenty-one  years  after  his  decease,  notwithstanding  the  grandson  is  to  be  the 
the  child  of  an  unborn  child,  is  good.  The  mere  circumstance  of  the  grand- 
child, to  whom  the  remainder  is  limited,  being  the  child  of  an  unborn  child  is 
no  objection,  where  the  gift  is  so  limited  that  it  must  take  or  fail  of  effect  within 
twenty-one  years  after  the  life  in  being. 

The  challenge  which  has  been  offered  against  the  power  to  make  limitations, 
soch  as  those  in  the  piesent  will,  effectual  at  law  without  vesting  the  legal  es- 
tate in  trustees,  may  be  easily  answered.  Such  a  series  of  legal  limitations 
may  be  made,  with  perfect  validity,  by  recourse  to  the  doctrine  of  springing 
uses.  A  settlement,  containing  the  same  series  of  limitations  as  in  this  will, 
may  be  made  without  even  a  recourse  to  trustees  to  support  contingent  re- 
mainders.    The  limitations  might  be  to  the  following  effect : 

The  estates  might  be  conveyed  to  releasees  in  fee,  to  the  use  of 
George  Bengough,  for  ninety-nine  years,  if  *he  so  long  live  and  if  the  [*252] 
lives  of  twenty-nine  other  persons,  or  any  of  them,  and  twenty  years 
should  so  long  continue,  and,  if  there  should  be  any  person  answering  the  de- 
scription of  heir  of  his  body,  then,  on  determination  of  the  estate  limited  to 
George  Bengough,  to  the^use  of  such  person  for  ninety-nine  years,  if  he  shall 
BO  long  live  and  if,  ice.  and  from  and  after  the  determination  of  that  estate, 
during  the  lives  named  and  the  twenty  years,  then  to  the  use  of  the  person 
who,  during  the  life  of  those  persons  and  the  twenty  years,  should  next  an* 
swer  the  descriplion,  &c.  and  so  on  through  the  whole  series  of  limitations  in 
the  will.  It  may  be  asked  in  whom  the  freehold  and  inheritance  is  to  be  made 
to  vest.  It  is  to  be  limited  to  the  use  of  the  person  who,  after  the  decease  of 
all  the  twenty-nine  persons  named  and  the  end  of  the  twenty  years,  shall  an- 
swer the  description  of  heir  male,  &c.  as  in  the  will. 

These  limitations,  without  the  intervention  of  trustees  in  whom  the  legal 
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estate  might  be  vested,  are  all  clearly  ?alid  limitations  of  legal  estates,  and 
they  are  precisely,  in  effect,  the  limitations  in  this  will.  That  they  are  valid 
luniialions  by  way  of  springing  use,  is  clear  from  the  authority  of  Datne$  ▼. 
Speed. if) 

It  is  argued  that  the  dicta  of  the  judges,  whose  opinions  have  been  cited, 
must  be  taken  with  reference  to  the  history  of  the  law  and  the  progressive  de- 
cisions of  the  courts  on  questions  of  this  kind ;  and  it  is  said  that,  at  first,  the 
judges  were  afraid  to  give  effect  to  a  limitation  over  after  one  life  ;  that 
[^253]    afterwards  it  was  *allowed  after  two  successive  life  estates,  and  that  in 
Thellusson's  will  the  number  was  extended  to  nine.    Lord  Thurlow  ex- 
pressly said  that  any  number  of  lives  might  be  taken— even  a  thousand,  provided 
they  were  all  lives  in  being  at  the  time  of  the  gift.     It  is  true.  Lord  Chief  Jus- 
tice Wilmot  appears  to  have  said,  the  term  of  twenty-one  years  must  be  with 
reference  to  infancy  ;  and  it  is  also  true  that  Lord  Alvanley,  foi^etting  what 
he  had  done  before,,  said  that  the  further  period  beyond  lives  in  being  must  be 
minority.     But  these  dicta  cannot  prevail  against  the  uniform  statement  of  the 
rule  by  the  text-writers  and  the  most  eminent  judges.     The  dictum  of  Lord 
Eldon,  to  which  allusion  has  been  made,  must  be  taken  with  due  allowance  for 
the  well-known  caution  of  that  great  judge,  who  was  speaking  at  a  time  when 
he  knew  the  case  of  Thellusson  v.  Woodford  was  depending  before  the  house 
of  lords.     But,  even  then.  Lord  Eldon  mentioned  twenty-one  years  as  a  limit 
of  time  beyond  lives  in  being.     In  all  the  text-writers,  Fearne,  Butler,  Cruise, 
and  the  time  is  stated  to  be  twenty*one  years,  without  any  mention  of  minority. 
No  doubt  the  period  of  twenty-one  years  was  taken  with  reference  to  conveni- 
ence, and  because  it.is  the  period  during  which  minority  lasts,  and  because,  in 
the  ordinary  course  of  settlements,  the  power  of  alienation  may  not  be  com* 
plete  and  absolute  till  the  determination  of  lives  in  being  and  twenty-one  years. 
All  that  is  necessary  to  render  a  gift  valid  within  the  rule  against  perpetuities 
'is,  that  it  be  clearly  ascertainable,  within  this  period  of  lives  and  twenty-one 
years,  who  is  the  person  to  take ;  and  it  must  be  immaterial  in  what  way  the 
description  is  made,  so  as  there  cannot  be  any  doubt  who  is  the  person 
[*254j    whom  it  designates,  when  the  time  arrives  at  which  the  gift  is  *to  take 
effect.     Suppose  a  gift  to  be  made  to  A.  in  fee,  and  a  gift  over  to  take 
effect  in  case  any  person,  living  or  born  on  the  day  of  his  death,  shall  appear 
at  St.  Paul's  within  twenty-one  years  after  the  death  of  A.,  the  gift  over  would 
be  good ;  for  the  happening  of  the  event  would  make  the  person  certain  ;  and 
it  is  laid  down,  in  Perkins,  that  a  remainder  limited  to  a  person  who  shall  first 
come  to  St  Paul's,  is  good. 

Though  such  limitations  as  are  contained  in  this  will  may  appear  whimsical 
to  strangers,  they  are  often  wise  and  provident  arrangements  with  a  view  to 
the  circumstances  of  particular  families. .  If  the  late  Duke  of  Bridgewater  had 
not  framed  his  will  with  similar  provisions,  he  could  not  have  secured  to  the 
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public  those  great  schemes  which  produced  so  much  bene  fit  to  the  country,  as 
well  as  to  the  parties  who  took  beneficial  interests  under  his  will.  The  plao 
of  that  Dobletnaa  was,  in  order  that  the  magnificent  canals  he  had  planned 
might  be  completed,  to  keep  together  his  property,  to  appoint  managers  for 
carrying  on  the  works,  and  to  give  the  parties,  who  were  to  take  the  first  bene- 
fit under  the  will,  no  control  beyond  taking  certain  parts  of  the  rents  till  the 
scheme  was  completed ;  well  knowing  that  if  he  had  left  the  whole  control  and 
management  of  the  canals  to  the  parties  to  whom  the  first  benefit  was  given, 
his  canals  and  their  business  would  have  been  neglected,  and  his  schemes 
frustrated :  therefore,  with  the  view  of  securing  the  conduct  of  his  great  works, 
under  proper  management,  he  directed  the  accumulation,  and  ordered  that  the 
manager  of  them  should  have  so  large  a  sum  as  4,000/.  a  year,  in 
order  to  secure  a  competent  person.  That  plan  was  ^completely  sue-  [*255] 
cessfuly  and  the  works  projected  by  that  nobleman  have,  through  the 
means  of  the  limitations  of  his  will,  been  preserved  and  entirely  carried  into 
effect,  and  their  values  increased  and  are  increasing.  Nor  has  any  suspicion 
ever  been  breathed  as  to  the  validity  of  those  gifts,  though  the  present  will 
follows  exactly  that  model.  And  it  even  happens  that  one  of  the  trustees  under 
the  Duke  of  Bridgewater's  will  (the  late  Chief  Baron  Macdonald)  was  one  of 
the  judges  who  delivered  his  opinion  in  TTiellussorCs  case,  in  the  house  of 
lords,  with  full  knowledge  of  the  limitations  in  the  duke's  will. 

The  counsel  on  the  other  side  have  been  challenged  to  point  out  the  par- 
ticular part  of  this  will  to  which  they  object ;  but  they  have  declined  to  do  so. 
They  content  themselves  with  general  objections  to  the  whole  course  of  limi- 
tations. But,  even  in  their  view,  the  limitations  must  be  good  to  some  extent : 
and  it  is  for  them  to  point  out  which  of  them  in  the  series  is  too  remote.  It 
would  be  impossible  to  object  to  the  entire  will,  even  if  some  of  the  limitations 
were  too  remote :  Tregonwell  v.  Sydenham  has  decided  that  the  cy  pres 
doctrine  must  prevail.  An  attempt  to  get  rid  of  the  whole  will,  by  treating  it 
like  a  case  of  obscurity  and  uncertainty,  must  fail  in  this  case ;  for  the  limita- 
tions are  expressed  without  any  ambiguity. 

The  objection  that  there  must  be  a  merger  of  some  of  the  terms  created  by 
the  will,  is  without  foundation.  The  terms  are  merely  part  of  the  scheme. 
They  are  not  terms  limited  in  the  ordinary  manner  and  for  the  ordinary  pur- 
poses.   They  are  merely  expressed  as  measures  of  time. 

*The  only  question  is,  whether  the  limitations  in  this  will  are  within  [*256] 
the  rules  of  law  against  perpetuities.  Whether  the  gifts  or  the  objects 
of  them  are  of  a  beneficial  kind  or  not,  is  of  no  consequence,  provided  they  are 
legal.  The  policy  of  permitting  such  gifts  cannot  be  questioned  in  this  place. 
This  court  is  not  to  make  or  alter  the  law,  but  to  administer  it.  Perhaps,  if 
many  persons  were  to  frame  wills  on  this  scheme,  some  prospective  legislative 
provision  might  be  necessary.  But  such  cases  are  (as  might  be  expected) 
very  rare.     There  are  only  two  wills  of  the  kind  known  to  exist.    The  validity 
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of  Lady  Denison's  will,(m)  which  directed   accumulation  fo  a  considerable 
extent,  has  never  been  questioned. 

The  objection,  taken  on  the  ground  of  obseurity  or  imcertainty,  lefers  to  that 
part  of  the  will  which  describes  the  persons  who,  in  certain  events,  are  to  take. 
The  difficulty  in  framing  that  part  of  the  will,  proceeded  from  the  secessity  of 
using  the  words  '^heir  male**  as  words^  not  of  limrtation,  hui  of  description,  so 
as  to  avoid  the  operation  of  the  rule  in  Shelhy*s  case.  The  person  to  be 
described  was  the  person  who  shoukl,  at  the  time,  be  heir  male.  In  the  ease 
of  Thellusson's  wiU>  the  same  objection  as  to  obscurity  or  uncertainty  was 
taken  ;  but  the  judges  decided  there  was  sufficient  eettainty.  The  present  wiH 
was  framed  with  Thellusson's  will  fov  a  guide  against  those  inaccuracies  which 
suggested  objections,  and  with  the  advantages  of  all  the  observations  made  ia 
the  repeated  discussions  of  the  case  of  Thelltisson  v.  Woodford. 


[*257]  *The  trustees  of  the  will  havin;r  nnder  the  trusts  of  the  term  of 
twenty-one  years,  laid  out  a  considerable  sum  of  money,  arising  from 
the  surplus  income  of  the  testator^s  estate,  in  the  purchase  of  other  real  estates, 
and  the  testator  having  declared,  after  directing  that  investment,  that  the 
estates  to  be  purchased  by  hia  trustees  should  be  conveyed  to  them  upon  the 
trusts  '*  hereinafter  ^  declared  of  his  devised  estates,  the  plaintiff,  George 
Bengough,  as  the  testator's  heir-at-law,  claimed  the  rents  of  the  newly  pur- 
chased estates,  as  being  undisposed  of  during  the  tevm  of  twenty-one  years. 
The  trustees,  on  the  other  hand,  contended  thai  it  was  the  testator's  intention 
that  the  newly  purchased  estates  should  be  subject,  in  all  respects,  to  the  same 
trusts  as  the  devised  estates,  and  that,  therefore,  the  word  "  hereinafter  "  ought 
to  be  construed  either  "  hereinbefore,  "  or  "  herein." 

7th  November. — The  following  are  the  arguments  used  by  Mr.  Heald  and 
Mr.  Piggott,  for  the  heir-at  law  : — '^  A  testator's  intention  cannot  be  collected 
except  from  the  words  he  uses  ;  and  if  in  this  case  the  word  "  hereinafter  " 
were  to  be  changed  into  **  hereinbefore,  "  or  "  herein, "  the  sense  of  the  pas- 
sage would  be  entirely  altered.  Does  it  follow,  because  the  testator  has 
directed  the  rents  of  the  estates  of  which  he  died  seised  to  be  kid  out  in  the 
purchased  of  other  estates,  that  he  intended  that  the  rents  of  the  estates  to  be 
purchased  should  be  laid  out  in  the  same  manner?  Supposing  that  the  court 
could,  fiom  the  context  of  the  will,  infer  that  such  was  his  intention,  it  could 
not  convert  his  intention  into  an  actual  devise. 

It  cannot  be  denied  that  the  testator,  after  directing  the  rents,  when 
[*258]  they  amount  to  500/.,  to  be  laid  out  *in  the  purchase  of  three  per 
cent  consols,  has  ordered  that  the  dividends  of  those  consols  shall, 
during  the  term  of  twenty*one  years  accumulate  in  the  same  manner  and  for 
the  same  purposes  as  the  rents  and  profits  of  the  real  estates  to  be  purchased 
had  been  by  him  directed  to  accumulate.    But  he  has  said  that  those  very 
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estates  shall  be  subject  to  the  irusts  and  purposes  *'  hereinafter  declaied  ;  ^ 
which  trusts  and  purposes  have  no  reference  whate?er  to  accumulation.  So 
that  to  say  that  the  tents  of  the  purchased  estates  are  to  accumulate,  would  be 
in  direct  contradiction  to  the  language  used  by  the  testator.  Admitting, 
however,  that  the  clatise  which  directs  the  dividends  of  the  stock  to  be  accu* 
mulaied,  does  afford  evidence  of  an  intention  that  the  rents  in  question  are  to 
be  accumulated,  is  that  sufficient  to  authorise  the  court  to  order  that  they  shall 
be  accumulated  ?  Where  is  the  authority  for  that  ?  The  case  of  Shelley  ▼. 
Bryerin)  decided  that,  where  a  previous  gift  is  plain,  the  court  will  not  allow 
the  effect  of  it  to  ,be  controlled  by  subsequent  words  which  are  inconsistent. 
Where  words  are  sometimes  used,  in  speaking  or  writing,  in  a  sense  which 
they  do  not  properly  bear,  the  court  will,  if  the  general  intention  of  the  in- 
strument require  it,  construe  those  words  in  that  sense.  But  were  a  word, 
such  as  '*  hereinafter,**  admits  of  only  one  meaning,  there  is  no  instance  of  the 
court  construing  it  in  a  sense  diametrically  opposite,  and  saying  that  it  meant 
**  hereinbefore/'  When  the  testator  directs  how  the  estates  to  be  purchased 
with  the  residue  of  his  personal  estate  shall  be  disposed  of,  he  does  it  by 
reference  to  his  devised  estates ;  he  does  not  allude  to  the  estates  to  be 
purchased  with  the  ^accumulated  rents  {  and,  throughout  the  will,  he  [*959] 
makes  a  distinction  between  those  estates  and  the  estates  of  which  he 
was  seised.  The  residuary  clause  furnishes  a  strong  argument  against  the 
construction  contended  for.  When  the  testator  gives  his  personal  estate,  and 
directs  it  to  be  laid  out  in  the  purchase  of  land,  he  uses  words,  with  respect 
to  the  land  so  to  be  purchased,  clearly  referring  to  the  term  of  twenty-one 
years ;  but  he  does  not  use  the  same  words  when  speaking  of  lands  to  be 
purchased  with  the  rents.  In  the  one  case  he  does  not  refer,  in  the  least,  to 
limitations ;  but^  in  the  others  he  speaks  of  restrictions,  limitations  and 
charges.  Now  what  are  these  restrictions,  limitations  and  charges  ?  They 
are  the  restrictions,  limitations  and  charges  declared  of  or  concerning,  not  all 
the  said  estates,  not  of  the  estates  to  be  purchased,  but  of  the  estates  devised 
to  the  trustees. 

The  testator  has  made  no  provision  fcM*  his  nephew  George  Bengough  during 
die  life-time  of  his  widow,  unless  he  intended  him  to  have  the  immediate  en- 
joyment of  the  estates  in  question.  The  widow  might  have  lived  during  the 
whole  period  of  twenty-one  years  :  and  it  is  very  improbable  that  the  testator 
intended  his  nephew  should  have  no  provision  during  that  time.  The  words 
'*  so  to  be  purchased."  were  perhaps  used,  by  mistake,  for  "  so  by  me  devised.** 
Mr.  Preston  and  Mr.  Wilbrahamy  for  the  trustees,  argued  in  substance,  as 
follows  : — Mr.  Preston : — The  point  in  dispute  has  been  already  conceded  in 
argument:  for  it  has  been  said  that  the  intention  is  clear,  but  that  there  is  an 
inconsistent  clause,  and  also  that  there  is  another  clause  which  is 
^inconsistent  with  the  former.     Now,  it  is  one  of  the  clearest  prin-    [^260] 

(n)  Jacob,  907> 
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ciples  of  law  that,  when  there  are  two  clauses  in  a  will,  and  one  is  in-* 
consistent  with  the  other,  the  latter  shall  prevail  over  the  former.  Coiirts  are 
most  anuous  to  give  effect  to  the  intention,  whenever  it  can  be  discovered ;  and 
there  is  no  doubt  whatever,  in  this  case,  of  the  intention.  The  will,  from  the 
beginning  to  the  end,  shows  that  the  testator's  object  was  accumulation,  and  to 
suspend  the  enjoyment  of  the  property  as  long  as  he  could  do  it  consistently 
with  the  rules  of  law.  It  has  been  admitted  that  that  was  the  case  with  re- 
ference to  the  personal  estate,  which  was  the  bulk  of  this  testator's  property* 
Whenever  there  is  an  inconsistency  in  a  will,  the  court  will  endeavor  to  re* 
concile  all  the  parts  of  it.  There  is  no  impropriety  in  striking  out  the  word 
"  hereinafter,"  if  that  expression  is  inconsistent  with  the  whole  plan  of  the 
will.  It  is  allowed  to  be  inconsistenti  and  to  have  been  inserted,  by  mistake, 
for  "  hereinbefore,*'  in  that  part  of  the  will ;  and  the  other  side  are  obliged  to 
alter  the  language,  in  order  to  found  their  argument  and  to  avoid  the  incan* 
sistency.  A  gift  to  the  first  and  other  sons  to  be  Begotten  is,  in  point  of  law, 
a  gift  to  the  first  and  other  sons  begotten  or  to  be  begotten.  Again,  a  gift  to 
the  first  and  other  sons  hereafter  to  be  begotten,  has  been  held  to  include  sons 
previously  born.  No  one  who  looks  at  this  will  can  doubt  that  what  the  tes-*- 
tator  meant  to  accumulate  for  twenty-one  years,  was  the  whole  of  bis  pro* 
perty.  Is.  it  not  then  absured  to  contend  that  the  testator  meant  the  rents  of 
his  devised  estates,  which  were  small  in  amount,  to  accumulate,  and  that  he 

did  not  mean  so  as  to  the  estates  to  be  bought  with  his  immense  per-* 
[*261]    sonal  estate  ?     The  testator  has  provided  *an  annuity  of  300/.  for  his 

nephew,  to  commence  at  the  death  of  his  widow,  who  was  very  old  ; 
would  he  have  so  done  if,  upon  the  first  estate  being  purchasedi  his  nephew 
was  to  have  the  income  of  it  ?  The  testator  never  could  intend  to  give  his 
nephew  two  species  of  income,  at  one  and  the  same  time,  out  of  one  and  the 
same  property  :  for  it  is  impossible  to  deny  that  the  annuity  was  to  issue  out 
of  the  entire  fund,  as  constituted  of  the  devised  estates,  the  personal  estate,  and 
the  estates  to  be  purchased.  The  word  "  herein"  would  reconcile  all  incon- 
sistencies :  and  there  is  no  difficulty  in  the  court  saying,  upon  the  context  of 
the  will,  that  that  is  the  real  sense  and  meaning  of  the  word.  '  Supposing, 
however,  that  it  is  not  allowable  for  the  court  to  alter  the  meaning  of  the  word, 
yet  as  the  testator^  in  a  subsequent  part  of  his  will,  has  declared  that  the  rents 
and  profits  of  the  estates  so  to  be  purchased  as  aforesaid  were  by  him  directed 
to  accumulate,  it  may  be  fairly  argued  that  the  word  "  hereinafter**  has  refer- 
ence to  that  direction,  and  that  the  testator  has,  in  fact,  said  that  the  rents  of 
the  purchased  estates  are  to  be  disposed  of  according  to  what  is  declared  in 
the  subsequent  part  of  his  will,  one  of  such  declarations  being  that  the  rents 
and  profits  of  those  estates  are  to  accumulate.  The  intention  is  clear  ;  and 
the  parts  of  the  will  will  be  inconsistent  with  each  other  unless  either  ''  here- 
inafter" is  construed  "  herein,"  or,  if  taken  in  it«  natural  sense,  is  referred  to 
the  clause  which  directs  the  rents,  of  the  estates  to  be  purchased,  to  accu- 
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mulate.     If  the  testator  has  directed  those  rents  to  accumulate,  the  word 
*'  bereio'after"  expressites  his  intention  just  as  must  as  the  word  '*  herein/' 

A  distinction  has  been  made  between  the  estates  *^to  be  purchased  [*262] 
with  the  residuary  personal  estate,  and  those  to  be  bought  with  the 
rents  of  the  real  estates%  But,  when  the  point  is  considered,  it  will  be  clear 
that,  if  the  plaintiff  is  entitled  to  the  rents  of  the  latter  estates,  he  is  entitled 
to  the  rents  of  the  former  also.  Now  it  is  evident,  from  the  trust  for  accumu* 
lation  for  twenty-one  years,  that  the  income  of  the  accumulations  was  destined 
for  the  purchase  of  real  estates ;  and  it  would  be  incumbent  on  the  trustees  to 
have  the  accumulations  so  invested.  But  the  rents  of  the  estates  to  be  so  pur- 
chased would  be,  by  force  of  the  trust  during  twenty-one  years,  to  be  accumu- 
lated. Now  there  would  be  an  income  again  arising  from  the  estates  so  pur- 
chased, which  income  must,  necessarily,  according  to  the  argument  for  the 
heir,  go  precisely  in  the  same  manner  as  the  income  of  the  estates  purchased 
with  the  produce  of  the  rents  accumulated  from  the  real  estates.  This  is  ar- 
guing in  a  circle,  and  shows  the  inconsistency  there  would  be  in  adopting  the 
construction  which  the  heir  contends  for. 

Mr.  Wilbraham: — ^Tfae  testator  direcu  that  the  trustees  shall  never  permit 
a  larger  sum  than  500Z.,  arising  from  the  lents  and  profits  of  his  real  estates, 
to  remain,  at  any  one  time,  in  the  hands  of  any  banker,  but  that,  as  often  as 
there  shall  be  that  sum  in  hand,  the  same  shall  be  laid  out  in  the  purchase  of 
three  per  cent  consolidated  bank  annuities,  in  the  names  of  the  trustees,  until 
a  convenient  purchase  or  convenient  purchases  can  be  found,  or  until  a  suffi- 
cient sum  of  money  shall  be  accumulated  to  make  a  proper  purchase  or  proper 
purchases ;  and  he  directs  that  the  interest,  dividends  and  income  of  such 
three  per  cent  consolidated  bank  annuities  shall,  during  the  said 
*term  of  twenty-one  years,  and  no  longer,  accumulate  in  the  same  [*263] 
manner,  and  for  the  same  purposes  as  the  rents  and  profits  of  the  real 
esute  so  to  be  purchased  as  aforesaid  were  by  him  directed  to  accumulate. 
Now,  if  the  construction  of  the  will  be  that  there  is  no  direction  for  the  accu- 
mulation of  the  rents  of  the  estates  to  be  purchased,  there  will  be.  a  manifest 
inconsistency  in  the  clause  in  question :  for,  in  the  former  part  of  it,  the  testa- 
tor says  that  the  rents,  when  they  amount  to  5002.  shall  be  laid  out  in  order  to 
accumulate  for  the  purchase  of  real  estates,  and,  in  the  latter  part,  that  the 
dividends  and  income  of  such  three  per  cent,  consolidated  bank  annuities  shall 
accumulate  in  the  same  manner  and  for  the  same  purposes  as  the  rents  and 
profits  of  the  real  estates,  so  to  be  purchased  as  aforesaid,  were  by  him  direct- 
ed to  accumulate.  Now,  under  the  construction  contended  for  on  the  other 
side,  there  ii  no  direction  for  accumulation. 

6lh  December.— The  Vice-Chancellor,  at  the  conclusion  of  the  argument, 
ordered  that  the  cause  should  stand  over,  in  order  that  the  authorities  relating 
to  the  question  might  be  produced ;  and  on  this  day  the  cause  was  again 
called  on. 

Mr.  Preston : — It  is  evident,  from  the  context  of  the  will,  that  the  word 

Vol.  L  19 


S65  CASES  IN  CHANCERY. 

1827. — Bengough  v.  Edrid^. 

"  hereinafter''  has  been  written  instead  of  "  herein,"  or  "  hereinbefore.*'  The 
object  of  the  will,  throughout,  is  accumulation  for  a  given  period,  and  the  diffi- 
culty in  the  construction  of  the  word  '' hereinafter"  is  as  to  the  accumulatioa 
only  subsequent  to  the  testator's  death,  and  not  as  to  the  state  of  the  property 
at  the  time  when  the  testator  died.  The  question  simply  is,  whether 
P204]  there  is  a  suspension  of  the  ^enjoyment,  or  an  omission  to  give  a  be* 
neficial  interest  in  the  rents  arising  from  property  to  be  purchased 
after  the  testator's  death.  The  court  is  to  be  satisfied  whether  the  authorities 
are  strong  enough  to  enable  it  to  rectify  the  slip,  or  to  supply  the  word  neces* 
sary  to  carry^  into  effect  all  the  accumulation  which  was  clearly  intended. 

Doe  dem.  James  v.  Halt>et{o)  is  a  case  very  similar  to  the  present.  In  that 
case,  to  carry  into  effect  that  which,  from  the  context,  appeared  to  be  the  clear 
intention  of  the  testator,  the  court  held  that  the  words  in  the  will,  ''  to  be  be- 
gotten," and  "  hereafter  to  be  born,"  were  to  be  rejected,  and  that  a  second  son 
who  was  born  before  the  date  of  the  will,  was  the  object  of  the  testator's 
bounty,  and  entitled  as  devisee,  notwithstanding  these  expressions  seemingly 
referable  to  a  son  already  born.  The  language  of  Lord  Ellenborough,  C.  J., 
in  delivering  judgment  in  that  case,  is  particularly  applicable  to  the  present 
case.  His  lordship  said  :  "  it  would  be  a  matter  of  the  deepest  regret  if,  in 
consequence  of  the  joint  effect  produced  by  the  blunder  of  the  testator  and  the 
neglect  of  his  attorney,  we  were  compelled  to  put  a  construction  on  this  will 
which  would  defeat  the  testator's  intention." 

In  Tollett  V.  Tollett,{p)  a  case  decided  on  the  intention,  the  words  "  whereby 
the  estate  shall  come  to  George  Tollett"  were  rejected,  although  they  express- 
ed the  event  on  which  a  portion  was  to  be  raised ;  and,  on  a  rehearing,  the 
the  court  decided  that  the  portion  should  be  raised,  although  George 
[*265]  Tollett,  who  was  tenant  for  *life,  had  died  before  the  estate  came  to 
him.  True  it  is  that  Doe  dem.  Spencer  v.  Goodwin{g)  was  a  case  in 
which,  on  the  construction  of  a  lease  in  which  there  was  a  covenant  not  to 
assign,  and  in  a  subsequent  part  of  the  lease  there  was  a  proviso  for  re-entry 
in  case  of  breach  of  the  covenants  ^*  hereinafter  contained,"  and  the  only  cove- 
nant inserted  after  those  words  was  a  covenant  for  quiet  enjoyment,  the  court 
refused  to  reject  the  word  ''  hereinafter,"  and  held  that  the  lessor  could  not 
enter  for  breach  of  the  covenant  not  to  assign.  But  cases  of  that  kind  are  very 
different  from  the  present  case,  since  the  court  is  not  required  to  alter  words 
on  the  ground  of  any  want  of  knowledge  of  the  intention.  Where  the  inten- 
tion is  clear,  the  court  has,  in  a  series  of  cases,  altered,  rejected  or  transposed 
words.  As  in  Coryton  v.  Helyar,(r)  the  court  supplied  the  words  **  if  he  shall 
so  long  live."  In  Doe  dem.  Leach  v.  Micklam,(s)  the  words  *'  and  aftei  her 
death,"  were  supplied;  the  court  relying  on  the  authority  of  Fonner^ati  v. 
Fonnereau,{t)  in  which  similar  words  were  supplied  in  order  to  give  effect  to 

(0)  1  M.  &  S.  124.  ip)  Amb.  177.  194.  (q)  4  M.  &  S.  265. 

(f)  2  Cox,  340.  («)  ^  £a«t,  486.  (0  3  Atk.  315. 
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the  evident  intention.  In  Spalding  y.  Spalding^(u)  the  court,  in  construing  a 
will,  decided  that  the  words  "  without  issue"  must  be  supplied  in  order  to  give 
effect  to  the  devise  over  as  an  expectant  remainder.  So  in  Strong  v.  TeaUf{x) 
the  court  supplied  words  to  confine  the  generality  of  a  devise,  in  order  to  ex- 
clude certain  estates,  that  effect  might  be  given  to  an  intention  to  be  collected 
from  the  different  parts  of  the  will.  The  same  principle  was  acted  on  in  Smith 
T.  Shouldham^  a  case  not  reported,  and  which  was  heard  on  appeal 
before  *the  house  of  lords,  3d  June,  1818.  Clayton  v.  Lowe{y)  is  to  [*266] 
the  same  effect ;  and  so  also  is  Luxford  v.  Cheek€,(z)  In  Shergold 
T.  Boone,(a)  the  court  rejected,  or  rather  construed  the  words  •*  who  shall  be 
living  at  my  decease,**  and  admitted  children  born  in  the  testator's  life-time. 
And  in  Wykham  v.  Wykhaniy  the  Lord  Chancellor  said  that  words  might  be 
supplied  in  a  will  where  necessary  in  order  to  give  effect  to  the  clear  intention. 

Mr.  Heald  and  Mr.  Piggott,  for  the  plaintiffs  : — In  all  the  cases  which  have 
been  cited  it  will  be  found  that  they  were  cases  in  which  the  court  supplied  or 
rejected  the  words,  because  the  instrument  would  otherwise  have  been  insensi- 
ble, repugnant,  or  unintelligible.  There  is  no  such  reason  in  this  present  case 
for  altering  the  word. 

Mr.  Sugden^  for  the  personal  representative  of  Mrs.  Ricketts  : — The  testator 
has  not,  on  the  face  of  the  will,  done  enough  to  enable  the  court,  from  what  is 
before  it,  to  alter  the  word.  The  rule  laid  down  in  Chapman  v.  Brown{b) 
must  regulate  the  court  in  cases  of  this  nature,  and  the  present  case  is  not  with- 
in the  rule. 

Mr.  Hart  and  Mr.  Pepya  appeared  for  Henry  Bengough,  and  some  other 
parties  in  the  same  interest ;  and  Mr.  Cooper,  for  Henry,  Richard,  and  Ann 
Ricketts,  but  they  declined  to  address  the  court. 


*14th  August-^Upon  the  first  point  the  Vice-chancellor  gave  judg-  [*267] 
ment  in  a  few  words,  upon  the  rising  of  the  court  for  the  long  vaca- 
tion, stating  that,  although  the  rule  of  law  be  framed  by  analogy  to  the  case 
of  a  strict  settlement,  where  the  twenty-one  years  was  allowed  in  respect  of 
the  infancy  of  the  tenant  in  lail,  yet  he  considered  it  to  be  fully  settled  that 
limitations  by  way  of  devise  or  springing  use  might  be  made  to  depend  upon 
an  absolute  term  of  twenty-one  years  after  lives  in  being.[l] 

(»)  Cro.  Car.  185.  {x)  2  Burr.  913.  (y)  5  B.'&  A.  6.16. 

{s)  3  Lev.  135  ;  and  rapoited  alio  bv  Lord  Raymood,  ander  the  name  of  Brown  ▼.  Cutler, 

(m)  13  Vea.  870.  (6)  3  Burr.  1626. 

[1]  The  re? ised  sUtntes  of  ffew-Tork,  (part  2,  chapter  1,  title  1,  article  firet,  1  R.  8.  718,) 
hate  made  several  important  provisions  refipecttngr  fatare  and  contingent  estates,  which  as  they 
m&Uyrialljr  affdct  the  subject  of  trastft  for  the  purpose  of  aceomulationt  it  may  not  be  improper  to 
state  in  this  place.  •* }  13.  Future  estates  are  vested  or  contingent.  They  are  vested  when  there  ia 
ft  person  in  beingr  who  would  have  an  immediate  rigrht  to  the  possession  of  the  lands,  upon  the  oeas 
ingr  of  the  intermediate  or  precedent  estate.  They  are  contingent,  whilst  the  person  to  whom,  or 
the  CTdDt  upon  which  they  are  limited  to  take  effect,  remains  uncertain.  ^  14.  Every  future  estate 
wbaU  be  void  in  its  creation  which  ahallaospend  the  ftbselute  power  of  alienation  for  a  longer  period 
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1827;  16th  January. — On  the  second  question  the  Vice-chancellor  delU 
vered  his  judgment  to  the  following  effect : — The  testator  gives  to  his  widow 

than  )8  preBcribed  in  this  trtiele.  Such  power  of  tlienttitm  h  raflpended,  when  there  ire  no  per- 
sons in  being,  by  whom  in  abeolnte  fee  in  pttsseMion  can  be  coaveyed.  (  15.  The  absolute  power 
of  alienation  shall  not  be  suspended  hy  any  limitation  or  condition  whatever,  for  a  longer  period 
■  than  during  the  continuance  of  not  rooru  than  two  lives  in  being  at  the  creation  of  the  estate,  ex. 
cept  in  the  single  oase  mentioned  in  the  next  seetion.  ^  16.  A  contingent  remainder  in  fee  may 
be  created  on  a  prior  remainder  in  fee,  to  take  efieot  in  the  event  that  the  persons  to  whom  the  first 
remainder  is  limited,  shall  die  under  the  age  of  twenty^one  years,  or  upon  any  other  contingency, 
hy  which  the  estate  of  such  persons  may  be  determined  before  they  attain  their  full  age.  $  17. 
Successive  estates  for  life  shall  not  be  limited,  unless  to  persons  in  being  at  the  creation  thereof; 
and  where  a  remainder  shall  be  limited  on  more  than  two  successive  estates  for  life,  all  the  life  os. 
tates  Bubscquent  to  those  of  the  two  persons  first  entitled  thereto,  shall  be  void,  and  upon  the  death 
of  those  persons,  the  remainder  shall  take  efieot,  in  the  same  manner  as  if  no  other  life  estates  ha4 
been  created.  (18.  No  remainder  shall  be  created  upon  an  estate  for  the  life  of  any  other  person 
than  the  grantee  or  devisee  of  such  estate,  unless  such  remainder  be  in  fee ;  nor  shall  a  remainder 
be  created  upon  such  an  estate  in  a  term  for  yeara,  unless  it  be  for  the  whole  residue  of  such  term. 
9  19.  When  a  remainder  shall  be  oreated  upon  any  such  life  estate,  and  more  than  two  persons 
■hall  be  named,  as  the  persons  during  whose  lives  the  life  estate  shall  continue,  the  remainder  shall 
take  effect  upon  the  death  of  the  two  persons  first  named,  in  the  same  manner  as  if  no  other  lives 
had  been  introduced.  ^  30  A  contingent  remainder  shall  not  be  created  on  a  term  of  years,  unless 
the  nature  of  the  contingency  on  which  it  is  limited  be  such  that  the  remainder  must  vest  in  inter- 
est, during  the  continuance  of  not  more  than  two  lives  in  being  at  the  creation  of  suoh  remaindcft 
•r  upon  the  termination  thereof.  (21.  No  estate  for  life  shall  be  limited  as  a  remainder  on  a  term 
of  years,  except  to  a  person  in  being,  at  the  creation  of  such  estate.  (  23.  All  the  provisions  con. 
tained  in  this  article,  relative  to  future  estates  shall  be  construed  to  apply  to  limitations  of  chattels 
reaL  as  well  as  of  freehold  estates,  so  that  the  absolute  ownership  of  a  tern)  of  years  shall  not  be 
suspended  for  a  longer  period  than  the  absolute  power  of  alienation  ean  be  suspended  in  respect  to 
a  fee.  (  34.  Subject  to  the  roles  established  in  the  preceding  sections  of  this  article,  a  freehold 
estate,  as  well  as  a  chattel  real  may  be  created  to  commence  at  a  future  day ;  an  estate  for  life 
may  be  created  in  a  term  of  years,  and  a  remainder  limited  thereon  ;  a  remainder  of  a  freehold  or 
chattel  real,  either  contingent  or  vested,  may  be  created  expectant  on  the  determination  of  a  term 
of  years ;  and  a  fee  may  be  limited  on  a  fee,  upon  a  contingency,  which,  if  it  should  occur,  most 
happen  within  the  period  prescribed  in  this  article.  (  35.  Two  or  more  future  estates  may  also  be 
created,  to  take  efiect  in  the  alternative,  so  that  if  the  first  in  order  shall  fail  to  vest,  the  next  in 
succession  shall  be  substituted  for  it,  and  take  efiect  accordingly.**  The  same  title  of  the  revised 
statutes  also  contains  an  iinportant  provision  as  to  the  accumulation  of  rents  and  profits.  **  (  37. 
An  accumulation  of  rents  and  profits  of  real  estate,  for  the  benefit  of  one  or  more  persons,  may  he 
directed  by  any  will  or  deed,  soffioient  to  pass  real  estate,  as  foUqyrs  :r— 1.  {f  such  accumulation  he 
directed  to  commence  on  the  creation  of  the  estate,  ofit  of  which  the  rents  and  profits  are  to  arise, 
it  must  be  made  for  the  benefit  of  one  or  more  minors  then  in  being,  and  terminate  at  the  expiration 
of  their  minority ;  2.  If  such  accumulation  be  directed  to  commenoe  at  any  time  subsequent  to  the 
creation  of  the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it  shall  commence  within  the 
time  in  this  article  permitted  for  the  vesting  of  future  estates,  and  during  the  minority  of  the  per- 
sons for  whose  benefit  it  is  directed,  and  shall  terminate  at  the  expiration  of  such  minority.  ^  38. 
If  in  either  of  the  oases  mentioned  in  the  last  section,  the  direction  for  such  accumulation  shall  he 
for  a  longer  term  than  during  the  minority  of  the  persons  intended  to  be  benefited  thereby,  it  shall 
be  void  as  respeota  the  time  beyond  such  minority.  And  all  directiona  for  the  accumulation  of  the 
rents  and  profits  of  the  real  estate,  except  such  as  are  herein  allowed,  shall  be  void.**  As  a  branch 
of  the  same  subject  it  is  proper  to  observe  that  uses  and  trusts  are  abolished  except  in  certain  casea, 
by  the  second  article  of  the  same  title.  (1  R«  8.  781.)  **$  45.  Uses  and  trusts,  except  as  authorized 
and  modified  In  this  article  are  abolished ;  and  every  estate  and  interest  in  lands,  shall  be  deemed 
a  legal  right,  oogniiahle  as  such  in  the  courts  of  law,  ezoept  whan  otherwise  provided  in  this  chap. 
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an  annuity  of  4.000/.  charged  upon  his  real  and  personal  eslate,  and,  after  the 
death  of  his  wife,  be  gives  to  bis  nephew,  George  Bengough,  who  was  bis  heir 
at  law,  out  of  the  rents  and  profits  of  his  real  estate,  an  annuity  of  300/.  for 
his  personal  support,  without  any  power  of  alienation  ;  and,  to  another  nephew, 
Henry  Bengough,  an  annuity  of  200/.  also  out  of  the  rents  of  his  real  estates, 
for  his  personal  support ;  and,  subject  to  these  annuities,  he  devises  his  real 
estates,  except  a  bouse  in  St.  James's  square  in  Bristol,  to  his  trustees  named 
in  his  will,  and  their  heirs,  upon  trust,  as  to  his  house  called  Penn  Park,  to 
permit  his  wife  to  reside  in  it  during  her  life ;  and,  as  to  the  rest  of  the  real 
estate,  to  receive  the  rents  and  profits  for  a  term  of  twenty-one  years,  and, 
from  time  to  time,  to  lay  out  the  moneys  to  arise  therefrom  in  the  purchase  of 
freehold  estates  of  inheritance,  as  often  as  there  shall  be  a  surplus  in  their  hands 
amounting  to  the  sum  of  1,500/. ;  and  he  directs  that  such  real  estates 
•o  to  be  purchased  shall,  *from  time  to  time,  be  conveyed  to  the  trus-    [*268] 
tees,  upon  the  same  trusts,  and  for  the  same  intents  and  purposes  as  are 
in  his  will  thereafter  limited  ooncerning  his  real  estates  thereinbefore  devised 
to  his  trustees ;  and  he  directs  that  his  trustees  shall  not  permit  a  larger  sum 
than  500/.  to  remain  in  the  hands  of  any  banker,  .out  of  the  rents  and  profits 
of  his  real  estates ;  and  that,  as  often  as  such  rents  received  by  them  shall 
amount  to  500/.,  they  shall  be  laid  out  in  the  purchase  of  three  per  cent  con* 
solidated  annuities,  and  that  the  dividends  of  such  stock  shall,  during  the  said 
term  of  twenty-one  years,  accumulate  in  the  same  manner,  and  for  the  same 
purpose  as  the  rents  and  profits  of  his  real  estates,  so  to  be  purchased  as  afore- 
said, are  by  him  directed  to  accumulate.    He  then  proceeds  to  limit  the  estates 
devised  by  him,  in  a  most  laborious  manner,  for  the  purpose  of  rendering  those 
estates  unalienable  as  long  as  the  rules  of  law  will  permit,  making  his  nephew 
and  heir  at  law,  George  Bengough,  the  first  object  of  his  bounty ;  and  he  after- 
wards gives  legacies,  to  a  very  large  amount,  out  of  his  personal  estate,  and 
then  limits  his  residuary  personal  estate  to  the  same  trustees,  upon  trust,  dur- 
ing twenty-one  years,  to  invest  the  income  and  the  accumulations  of  the  in- 
come, in  the  purchase  of  stock,  or  upon  mortgage,  as  an  accumulating  fund, 
and  to  lay  out  the  principal  of  the  residuary  estate  in  the  purchase  of  lands  in 
fee-simple,  to  be  conveyed  to  the  trustees  upon  the  same  trusts  as  are  in  his 
will  declared  concerning  the  lands  thereinbefore  devised  to  them,  or  as  near 
thereto  as  n^ay  be. 

ter.  ^  47.  Every  perfon  who  by  Tirtoe  of  any  {punt,  assignment  or  devise  now  is,  or  hereafter  shall 
be  entitled  to  Uie  actual  possession  of  lands,  and  reoetpt  of  the  rents  and  profits  thereof,  in  law  or 
in  equity,  shall  be  deemed  to  have  s  legal  estate  therein  of  tlie  same  quality  and  duration,  and  sub- 
ject to  the  same  conditiona,  as  his  beneficial  interest.  Thus  we  see  all  the  complicated  machinery 
of  shifting  and  springing  uses,  terms  to  preserve  contingent  remainders  &c.  entirely  swept  away. 
See  further  VaU  v.  Vatl,  4  Ptige,  317.  Hannan  v.  Os6oni,  id.  336.  If  the  interest  of  an  tobom 
child  of  a  person  in  being  does  not  vest  when  such  unborn  child  attains  twenty.one,  the  gift  is  too 
remote  and  void,  and  the  limiUtions  over  are  void  also.  Palmer  v.  Holford,  4  Russ.  403.  As  to 
accumolation,  see  Eyre  v.  Mareden^  2  Keen,  564.    Blease  v.  Burgh,  9  Bra  v.  221. 
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1827. — Bengoagh  v^  Edridge. 

[*269j  The  question  now  to  be  considered  arises  upon  that  *part  of  the  will 
of  the  testator  in  which  he  directs  the  real  estates  to  be  purchased 
with  the  surplus  rents  and  profits  during  the  term  of  twenty-one  years,  to  be 
conveyed  to  the  trustees  upon  the  same  trusts,  and  for  the  same  intents  and 
purposes  as  are  in  his  will  thereafter  limited  concerning  his  real  estates  therein- 
before  devised  to  his  trustees.  The  only  trusts  thereinafter  limited  concerning 
his  real  estates  thereinbefore  devised,  are  the  beneficial  trusts  expressed  in  the 
laborious  limitations  to  which  I  have  before  referred ;  and,  if  this  direction  is 
literally  followed,  the  effect  would  be  to  give  to  George  Bengough,  the  heir  at 
law  of  the  testator,  who  is  the  first  object  of  these  limitations,  an  immediate 
life  interest  in  the  freehold  estates  to  be  purchased  with  the  surplus  rents  and 
profits  during  the  term  of  twenty-one  years. 

It  is  argued  that,  taking  the  whole  will  together,  this  eflfect  would  be  mani« 
festly  contrary  to  the  intention  of  the  testator ;  and  that  the  plain  purpose  of 
the  testator  was,  that  these  rents  and  profits  should  be  laid  out  to  accumulate 
in  the  same  manner  as  the  rents  and  profits  of  the  estates  in  the  will  before  de- 
vised ;  and  that  there  has  been  an  accidental  slip  in  the  expression  ;  and,  if 
the  words  '*  thereinbefore  limited,"  were  substituted  for  the  words  '*  thereinaf- 
ter limited,"  the  whole  will  would  be  made  consistent.  It  is  not  to  be  doubted 
that  the  substitution  of  the  word  "  thereinbefore"  for  the  word  "  thereinafter* 
would  have  the  effect  of  inducing  an  accumulation  of  these  rents  and  profits, 
in  the  place  of  giving  them  to  the  immediate  enjoyment  of  the  defendant, 
George  Bengough  ;  and,  the  inquiry  is,  whether,  upon  the  whole  will, 
[*270]  the  testator  has  expressed  such  purpose  ;  for  no  court  can  *give  effect 
to  such  purpose  unless  it  be  gathered  from  the  express  words  in  the 
will 

After  directing  these  estates,  to  be  purchased  with  rents  and  profits,  to  be 
conveyed  to  the  trustees,  in  the  manner  and  trusts  stated,  he  proceeds  to  direct 
that,  as  often  as  such  rents  and  profits  received  by  his  trustees  shall  amount  to 
500/.,  they  shall  be  laid  out  in  the  purchase  of  three  per  cent  consolidated  an- 
nuities ;  and  that  the  dividends  of  such  stock  shall,  during  the  term  of  twenty- 
one  years,  accumulate  in  the  same  manner,  and  for  the  same  purpose  as  the 
rents  and  profits  of  the  real  estates,  so  to  be  purchased  as  aforesaid,  are  by 
hfm  directed  to  accumulate.  The  only  part  of  this  will  which  contains  any 
direction  as  to  these  rents  and  profits,  is  the  passage  in  question ;  and  here, 
therefore,  is  a  plain  declaration  of  the  testator  that  he  did,  by  that  passage, 
mean  to  direct  the  accumulation  of  these  rents  and  profits.  And,  consistently 
with  that  intention,  he  directs  that  the  dividends  of  the  stock  which  were  to 
serve  for  investments  until  freehold  estates  could  be  purchased,  should,  in  like 
manner  accumulate.  Now  this  expressed  purpose  of  the  testator  can  only 
have  effect  by  the  substitution  of  the  word  **  heieinbefore"  for  "  hereinafter;" 
and,  to  effect  such  purpose,  the  court  is  bound  to  make  the  substitution. 

There  are  other  parts  of  the  will  which,  though  alone  not  to  be  relied  upon, 
afford  strong  inference  that  such  must  have  been  the  intention  of  the  testator. 
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viz.  the  general  purpose  of  accumulation,  which  runs  through  the  whole  will, 
and  the  circumstance  that  he  has  given  an  annuity  of  300/.  to  George 
Bengough  for  his  life,  *and  for  his  personal  support  and  maintenance,    [*271] 
who  was  the  first  object  of  his  limitations  ;  which  is  altogether  incon- 
sistent with  an  intention  that  he  should  take  an  immediate  interest,  of  consider- 
ble  value,  in  the  rents  and  profits  in  question.Ll] 


Todd  t;.  Ayjuwin.(*) 

1837  ;  8th  November  and  19th  December. — Laehet. 

The  original  bHi  being;  for  an  account,  and  an  injanetinn  t6  restrain  an  action  ;  and  the  injunction 
being  dittolved  on  the  merits  nearly  ten  years  after  the  bill  was  filed,  the  plaintiff  filed  a  supplo- 
nental  bill  for  a  discovery,  and  commission  to  examine  witnesses  in  aid  of  his  defence  to  an 
action  substantially  the  same ;  motion  for  the  commission  refused,  with  costs,  on  the  ground  of 
delay. 

The  original  bill  in  this  cause  was  filed  in  1816  against  the  persons  interested 
in  the  freight  of  a  ship,  which  had  been  chartered  by  the  plaintifi'.  The 
prayer  was,  that  an  account  might  be  taken  of  how  much  was  due  in  respect 
of  the  freight ;  that  the  amount  of  certain  losses  or  injuries,  alleged  to  have 
been  sustained  by  the  plaintiff,  through  the  neglect  or  default  of  the  owner  or 
master  of  the  vessel,  might  be  ascertained  and  deducted  from  the  amount  of 
the  freight ;  and  for  an  injunction  to  restrain  the  defendants  from  proceeding 
in  a  suit  in  the  admiralty  court,  and  in  an  action  at  law  against  the  plaintiff  to 
recover  the  freight. 

[1]  Where  the  words  of  one  part  of  a  will  are  capable  of  a  two-fold  conntrnction,  that  should  be 
adopted  which  is  most  consistent  with  the  intention  of  the  testator,  as  ascertained  by  other  provi- 
aions  in  the  will :  and  when  the  intention  of  the  testator  is  incorrectly  ezpresEcd.  the  court  will  ef- 
liectuate  it  by  supplying  the  proper  words.  The  strict  grammatical  sense  is  not  always  regarded  ; 
but  the  words  of  the  will  may  be  transposed,  to  make  a  limitation  sensible  or  to  carry  into  efibct 
the  general  intent  of  the  testator.  Covenhoven  y.  Sehuler,  2  Paige,  130.  Bradhurst  v.  Bradhurst, 
1  Paige,  313.  Rathkone  r  Dyekman,  3  Paige,  36.  Walker  v.  Parker,  13  Peters,  166.  Reno*9 
executors  r.  Davie,  4  Hun.  it,  Mun.  283.  Land  ▼.  Otley^  4  Randolph.  213.  Calloway  v.  Lang, 
hornet  id.  181.  Barry  ▼.  Headington,  3  J.  J.  Marsh.  (Kentucky,)  321.  Where  the  intention  of  the 
testator  m  ascertained,  a  word  manifestly  omitted  hy  mistake  may  be  inserted,  but  no  word  may  be 
added  to  defeat  the  apparent  intention  of  the  testator.  Deakins  ▼.  Hollie,  7  Gill  &.  Johns.  311. 
So  the  omission  of  a  name  was  supplied.  Marth  v.  Hague,  1  Edw.  174.  Where  a  recital  in  a 
will  manifests  an  intention  to  make  a  present  bequest,  and  the  words  of  actual  bequest  are  omitted 
by  mistake,  the  words  wiU  be  supplied,  and  the  recital  will  amount  to  an  implied  bequest.  Marek 
T.  Hagu€,  1  Edw.  182.  ,So,  to  effectuate  the  intention  of  the  testator,  "  oi"  may  be  construed 
•*  and,"  and  vice  verea,  Stubbe  ▼.  Sargen,  2  Keen,  255.  ilft7«#  y.  Dyer,  5  Sim.  435.  O'Brien  v. 
Heeney,  3  Edw.  349.  Turner  ▼.  Whitted,  2  Hawks,  (North  Carolina,)  6l3.  Britton  ▼.  Johneon,  2 
Hill,  (South  Carolina,)  430.  So,  "  heirs  has  been  construed  "children."  Bradford  v.  Ueywatd,fl 
Desau.  18.    ••  Hei"  construed  "  their,"     Keith  ▼.  Perry,  id.  353. 
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The  plaintiff  obtained  the  common  injunction  for  want  of  an  answer, 
and  thai  injunction  was  afterwards^  on  the  usual  affidavit,  extended  to  stay 
trial. 

In  Trinity  term,  1825,  exceptions  taken  by  the  plaintiff  to  the 
[*272]    answer  of  one  of  the  defendants  were  *  allowed  ;  on  which  the  plain- 
tiff amended  his  bill  and  added  a  prayer  for  a  commission  to  exftmine 
witnesses  in  aid  of  his  defence  to  the  action  at  law. 

On  the  28th  of  June,  1825,  one  of  the  defendants  in  whose  name  the  action 
was  brought,  died ;  and  the  defendant  Aylwin  having  taken  out  administration 
to  him,  the  plaintiff  filed  a  bill  of  revivor  against  him,  and  obtained  an  order 
to  revive. 

On  the  25th  of  January,  1826,  the  defendant  Aylwin  obtained  an  order  nisi 
for  dissolving  the  common  injunction,  and^  on  the  18th  of  February,  following, 
the  plaintiff  having  shown  cause  against  dissolving  the  injunction,  the  court 
ordered  it  to  be  dissolved  absolutely. 

On  the  l4th  of  June,  1826,  the  plaintiff  gled  a  supplemental  bill  against  the 
defendant  Aylwin  alone,  alleging  that,  by  various  eVents  which  had  happened 
since  the  plaintiff  had  exhibited  his  original  bill,  the  defendant  Aylwin  was  the 
only  persoh  who  had  of  claimed  to  have  any  interest  in  the  freight  in  question, 
and  that  he  had  lately  commenced  a  new  action  at  law  against  the  plaintiff,  as 
administrator  of  the  deceased  defendant,  in  whose  name'  Aylwin  had  brought 
the  former  action,  as  having  a  beneficial,  though  not  a  legal  interest  in  the  freight. 
The  plaintiff  prayed,  by  this  supplemental  bill,  the  same  relief  against  the  de- 
fendant Aylwin  as  the  original  bill  had  prayed  against  all  the  defendants 
thereto,  and  also  for  an  injunction  to  restrain  the  defendant's  action  at  law,  and 
and  for  a  commission  to  examine  witnesses  abroad,  and  that  the 
[*273]  plaintiff  might  have  the  benefit  of  evidence  '^taken  under  the  commis- 
sion to  support  his  defence  at  law. 

To  this  supplemental  bill  the  defendant  demurred. 

Mr.  Heald  and  Mr.  O.  Anderdon^  for  the  demurrer : — All  that  is  stated  as 
supplemental  matter  is  immaterial,  and  does  not  in  any  degree  alter  the  nature 
of  the  case.  The  only  material  facts  stated  are  not  supplemental  matter.  For 
the  purpose  of  the  injunction  the  bill  of  revivor  was  sufficient,  without  the  pre- 
sent supplemental  bill.  Turner  v.  Wright,{a)  In  Adams  v.  Dowding{b)  it 
was  decided  thai  where  in  a  supplemental  bill  all  that  was  stated  as  supple- 
mental matter  was  immaterial,  a  demurrer  would  hold. 

Mr.  Agar  and  Mr.  Parker,  for  the  bill : — The  action  commenced  by  the 
defendant  since  the  bill  of  revivor  was  a  new  action,  and  unless  a  supplemental 
bill  had  been  filed,  none  of  the  evidence  taken  under  the  commission  could  have 
read  in  aid  of  the  defence  to  that  action.  Besides  the  title  stated  by  the  origin- 
al bill  was  only  partial,  and  this  supplemental  bill,  for  the  first  time,  shows  that 
the  whole  title  is  in  the  defendant. 

(a)  1  J»c.  6l  Walk.  390.  (6)  3  Madd.  53. 
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Mr.  Heald,  in  reply  : — it  would  be  exceedingly  hard  if  the  evidence  under  a 
commission  could  not  be  read  in  aid  of  the  last  action  without  a  supplemental 
bill.  Suppose  a  commission  had  actually  issued  under  the  first  bill,  and 
that,  after  it  was  relumed,  but  before  the  evidence  could  be  used,  *the  [*274] 
plaintiff  at  law  died,  so  that  there  must  be  a  new  action  by  his  repre- 
sentative, (there  being  no  revivor  at  law,)  would  the  representative  not  be  en* 
titled  to  use  the  evidence  obtained  under  the  commission  f 

The  Vice-Chancellor  overruled  the  demurrer. 


On  the  4th  December,  1826,  the  defendant  having  put  in  his  answer  to  the 
supplemental  bill,  obuined  the  order  ntit  to  dissolve  the  injunction  which  had 
issued  in  that  suit.  The  plaintiff  then  gave  notice  of  a  motion  for  a  commis- 
sion to  examine  witnesses  abroad.  That  motion  was  heard  at  the  same  time 
as  cause  was  shown  by  the  plaintiff  against  dissolving  the  injunction. 

Mr.  Agar  and  Mr.  Parker^  for  the  plaintiff. 

Mr.  Heald  and  Mr.  O.  Andefton^  for  the  defendant. 

The  Vice-Chancellor  dissolved  the  injunction  upon  the  merits,  and  refused 
the  motion  for  a  commission  with  costs,  suting  that  the  plaintiff  having  for  ten 
years  acted  on  this  bill  as  a  bill  for  equitable  relief,  could  not  be  permitted, 
when  driven  from  his  alleged  equity,  to  treat  his  bill  as  if  a  bill  for  discovery  mere- 
ly, and  now  to  seek  for  that  commission  which,  if  sought  at  all,  ought  to  have 
been  applied  for  ten  years  ago,  the  present  action  being  substantially  the  same 
as  was  pending  when  the  original  bill  was  filed. 


•Amphlett  t;.  Parks.  [•275] 

18a7  ;  Slrt  March,  and  35lh  KptL^WiU^Onter^ian^Temni  far  life  ofteMtdue. 
Te.latrix  K^Ye  her  real  and  pereonal  e.Ut«  to  Irurteee  to  .ell,  and  directed  that  the  proceed,  of  her 
real  cUte  .huuld  be  Uken  a.  part  of  her  penK,nal  e.taie,  that  out  of  the  money,  to  an«.  by  .uch 
•ale  and  out  of  aU  other  her  perwoal  ertate  her  Je^de.  .hould  be  paid,  and  gave  the  residue  to 
A.  for  life,  with  remainder  orer :  Held,  that  the  real  estate  was  absolutely  converted  into  per. 
•onalty  and  Uiat  »me  of  the  legacies  which  had  Upsod  belonged  to  the  residuary  legatee,  and 
not  to  Uie  heir.  The  legacies  not  having  been  paid  within  the  year  after  the  testatrix's  death,  A. 
is  not  entitled  to  that  year's  income,  but  it  forms  part  of  the  capiul  of  the  residue. 

Martha  Clay,  spinster  by  her  will,  dated  the  19th  of  August  1790,  and 
executed  and  attested  so  as  to  pass  freehold  estates,  disposed  of  her  properly 
as  follows  :— "I  give  and  devise  all  my  freehold  and  copyhold  estates  in  the 
county  of  Essex  unto  and  to  the  use  of  Nicholas  Marlyn,  Esq.  and  Rawson 
Parke  Esq.  their  heirs  and  assigns,  upon  trust  to  sell  the  same,  either  by  public 
auction  or  private  contract.  And  I  will  and  direct  that  the  moneys  to  arise  ft^m 
such  sale  be  considered  and  taken  to  be  part  of  my  personal  estates."  (The 
testatrix,  after  directing  that  the  receipts  of  l}er  trustees  should  be  sufficient 
discharges  to  the  purchasers,  proceeded  as  follows  :)   "and  I  do  hereby  will 
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and  direct  that,  out  of  the  moneys  to  arise  ixom  such  sale,  and  out  of  all  other 
my  personal  estate,  the  several  legacies  hereinafter  menlioned  be  paid  and 
satisfied,  (that  is  to  say,)  to  Lydia  Ward,  wife  of  Francis  Waid,  Esq.  500Z. ; 
to  Elfzaheth  Cook,  widow,  the  like  sum  of  500/. ;  to  Elizabeth  Parke,  wife  of 
the  said  Rawson  Parke,  the  sum  of  1,000/. ;  to  Lydia  Amplilett,  widow,  1,000/." 
(The  testatrix  here  gave  legacies  to  several  other  persons,  and  then  continued 
thus  :)  "  And  all  the  residue  of  my  personal  estate,  and  of  the  moneys 
[*276]  arising  from  the  *sale  of  my  real  estates,  I  give  and  bequeath  to  the 
before  named  Nich<^las  Martyn,  his  executors,  administrators  and  as- 
signs, upon  trust  to  pay  the  interest  thereof  to  the  before  named  Elizabeth 
Parke,  for  her  life,  for  her  separate  use  :  and,  after  her  death,  upon  trust  to 
pay  and  divide  the  capital  to,  between  and  amongst  all  and  every  the  child  and 
children  of  the  said  Elizabeth  Parke,  bom  and  to  be  born,  equally,  share  and 
share  alike,  the  respective  shares  of  the  sons  to  be  paid  at  twenty*one,  and  of 
the  daughters  at  twenty-one  or  maniage,  which  shall  first  happen,  with  benefit 
of  survivorship  between  them,  in  the  event  of  the  death  of  one  or  more  of  them 
before  such  age  or  time  as  aforesaid,  not  only  as  to  their  respective  original 
shares,  but  likewise  as  to  all  such  share  or  shares  as  shall  accrue  to  them,  res- 
pectively, by  survivorship;  and,  if  there  shall  be  but  one  such  child,* then  to 
such  only  child,  at  such  age  or  time  as  aforesaid ;  but,  in  case  there  shall  not 
be  any  child,  who  being  a  son  shall  live  to  attain  the  age  of  twenty-one,  or 
being  a  daughter  shall  live  to  attain  the  age  of  twenty-one  or  marry,  then  upoa 
trust  to  pay  the  interest  thereof  to  the  before-named  Lydia  Amphlett,  for  her 
life,  for  her  separate  use  ;  and,  after  her  death,  upon  trust  for  all  and  every  her 
child  and  children,  born  and  to  be  born,  in  such  manner,  and  with  such  benefit 
of  survivorship,  as  I  have  hereinbefore  directed  concerning  the  child  and 
children  of  the  said  Elizabeth  Parke ;  and,  in  case  neither  the  said  Elizabeth 
Parke,  or  the  said  Lydia  Ainphletl  shall  have  any  child  who  shall  live  to  attain 
such  age  or  time  as  aforesaid,  then  upon  trust,  as  to  one  moiety,  for  the  exe* 
cutors  or  adpiinistrators  of  the  said  EHzabeth  Parke,  and,  as  to  the  other 
[•277]  moiety,  to  the  executors  or  administrators  of  the  said  Lydia  *Amphlett. 
And  I  appoint  the  said  Nicholas  Martyn  and  Rawson  Parke  executors." 

The  legacies  much  exceeded  the  personal  estate  in  amount :  and,  some  of 
the  legatees  having  died  in  the  testatrix's  lifetime,  the  qu6stion  was,  whether 
the  real  estate  was  absolutely  converted  into  personalty,  so  that  the  lapsed 
legacies  fell  into  the  residue,  or  whether  the  conversion  was  partial  only,  and 
therefore  those  legacies  belonged  to  the  heir. 

Mr.  Sugderiy  for  the  heir,  relied  upon  Cruse  v.  Barley, (a)  and  referred  to 
Maugham  v.  Mas(m,(b)  and  Jones  v.  MitchelL(c) 

Mr.  Horn  and  Mr.  Boteler,  for  the  residuary  legatee,  said  that  the  testatrix 
had  expressly  declared  that  the  proceeds  of  the  sale  of  her  real  estate  should 
be  personal  estate  :  that  the  sale  was  directed,  not  for  a  particular  purpose,  but 

(«)  3  P.  W.  90.  (ft)  I  V.  A  B.  410.  («)  1  Sim.  &  Sta.  890. 


CASES  IN  CHANCERY.  279 

1^37.— Amphlelt  ▼.  Parke. 

for  all  purposes :  that  both  estates  were  blended  together :  that  the  testatrix, 
after  speaking  of  the  moneys  to  arise  from  the  sale  of  her  real  estates,  used 
the  words,  **  all  other  my  personal  estate  :  ^  and  they  cited  Mallabar  v.  Mah 
labar^(di  and  Durour  v.  Motteux^(e)  which  they  said  were  not  so  strong  in 
favor  of  the  residuary  legatee  as  the  present  case :  and  that  in  Durour  v. 
Motteux  there  was  no  direction  that  the  proceeds  of  the  real  estate  should  be 
considered  as  personalty  :  and  that  in  Jones  v.  Mitchell  the  two  estates  were 
not  blended  together. 


^Another  question  arose  in  this  cause  under  the  following  circum-  [*278] 
tances. 

The  testatrix  died  on  the  14th  of  July,  1803.  The  legacies  were  not  paid 
within  the  year  after  the  testatrix's  decease.  In  1819  Mrs.  Parke  died  without 
issue.  The  master,  in  taking  the  accounts  of  the  receipts  and  payments  of 
the  trustees  and  executors,  had  allowed  the  defendant,  Rawson  Parke,  a  year 
and  a  halfs  rent  of  the  real  estates  from  Lady-day,  1803,  to  Michaelmas,  1804, 
and  a  year  and  a  halfs  dividends  of  two  sums  of  stock,  due  respectively  on 
the  10th  of  October,  1804,  and  5th  of  Januaiy,  1805,  which  he  had  retained 
for  the  use  of  his  wife,  as  tenant  for  life  under  the  will. 

Mr.  Home,  and  Mr.  Boteler^  for  the  plaintiffs,  J.  B.  Hollingworth,  and 
Lydia  his  wife,  late  Lydiu  Amphlett,  the  present  tenant  for  life,  said  that,  after 
the  decisions  in  Angerstein  v.  Martiny{J)  and  Hewitt  v.  Morris^(g)  it  could 
not  be  contended  that  Mrs.  Parke  was  not  entitled  to  the  first  year's  income  of 
what  ultimately  proved  to  be  the  residue  of  the  testatrix's  property ;  but  that 
she  could  not  be  entitled  to  more,  either  upon  principle  or  the  expressions  of 
the  will;  for  that  the  trustees  were  directed  to  pay  her  the  interest  only  of  the 
residue. 

Mr.  Harty  and  Mr.  Garratt^  for  the  defendant  Parke. 

The  Vicb-Chancellor  : — The  testatrix,  Martha  Clay,  after  devising 
her  freehold  and  copyhold  estates  to  trustees  for  sale,  uses  the 
*following  expression  :  ^'I  will  and  direct  that  the. moneys  to  arise  [*279] 
from  such  sale  be  considered  and  taken  as  part  of  my  personal 
estate  : "  and,  in  a  subsequent  part  of  the  will,  she  uses  the  following  wo^s  : 
'*  And  I  do  hereby  will  and  direct  that,  out  of  the  moneys  to  arise  by  such 
sale,  and  out  of  all  other  my  personal  estate,  the  several  legacies  hereinafter 
mentioned  be  paid  and  satisfied.  "  And  the  residuary  clause  in  her  will  begins 
in  the  following  manner ;  "  and  all  the  residue  of  my  personal  estate,  and  of 
the  moneys  arising  from  the  sale  of  my  real  estates,  I  give  and  bequeath," 
&c.  &c. 

Upon  the  particular  language  ol  the  will  in  the  passages  to  which  T  have 
referred,  there  arises  this  question  :  Whether  the  testatrix  is  to  be  considered 
as  having  intended  that  the  moneys  arising  from  the  sale  of  the  real  estates, 

{d)  Ca.  Temp.  Talb.  78.         (e)  1  Vex.  320.  (/)  1  Tnm.  &  Rait.  233.         {g)  Ibid.  341. 
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should  have  the  same  qualities  as  if,  al  her  death,  ibey  had  been  part  of  her 
personal  estate  :  or  whether  she  intended  that  those  moneys,  for  the  purposes 
ol  her  will  only,  should  form  a  common  fund  with  her  personal  estate  ? 

The  two  first  passages  do,  indeed,  purport  an  intention  that  those  moneys 
should  be  considered  as  if  personal  estate  at  her  death ;  but  the  latter  passage 
points  the  other  way  ;  and,  it  is  only  from  deference  to  the  two  cases  of  Z>ii« 
our  V.  MoUeux,  and  Mallabar  v.  Mallobar^  that  I  arrive  at  the  conclusion  in 
this  case  that  this  testatrix  had  in  her  view  the  improbable  intention  that  the 
moneys  arising  from  the  sale  of  her  real  estate  should,  for  purposes  not  fore* 
seen  by  her,  have  the  same  qualities  as  if,  at  her  death,  they  had  been  par!  of 

her  personal  estate, 
[*'280]        *There  is  another  question  arising  from  the  circumstance  that  the 

pecuniary  legacies  were  not  paid  until  the  end  of  a  year  after  the  tes* 
tatrix's  death  ;  and  that  the  funds»  with  which  tho^e  legacies  were  paid,  did,  in 
the  mean  time,  produce  interest  or  dividend. 

The  residuary  estate  is  given  for  life,  with  remainders  over  to  the  children  of 
the  tenant  for  life ;  and  the  tenant  for  life  claims  this  interest  or  dividend  as  be* 
longing  solely  to  her.  The  testatrix,  clearly,  had  not  this  intention.  Her  plain 
meaning  was,  that  the  tenant  for  life  should  enjoy  the  income  of  that  property, 
the  capital  of  which  was  to  descend  to  her  children ;  and  nothing  more  :  and 
the  interest  or  dividend  in  question  is,  therefore,  to  be  considered  as  capital,  of 
which  the  tenant  for  life  will  take  tlie  income  only. (I) 


MONCK   v.   HUSKISSON. 


1827  ;  17th  and  20lh  Maroh,  and  S7th  April Tithet. 

An  •zemption  from  tithes  vu  olaimed,  as  to  certain  copyholds,  on  the  gronnds  of  nnity  or  ] 

sion  of  the  rectory,  manor  and  lands  in  one  of  the  grreater  monasteries  dissolved  by  31st  H.  8. 
Other  copyholdB  of  the  manor  had  belon^red  to  the  monastery  at  the  dissolotion,  and  were  sub* 
ject  to  tithe.  Held,  nevertheless,  that  the  exemption  was  {rood,  because  the  monastery  mif  ht 
have  ijrranted  out  the  latter  copyholds  before  the  anion  of  the  rectory,  and  the  former  after  it, 

Thb  plaintiff  a£(reed  to  sell  to  the  defendants  certain  freehold  and  copyhold 
lands,  situate  within  the  parish  and  manor  of  Barking,  in  Essex.  The  free- 
holds and  part  of  the  copyholds  were  alleged,  in  the  agreement,  to  be  exempt 

from  the  tithes  of  corn  and  hay.  The  ground  of  the  exemption  was 
[•281]    the  unity  of  ♦possession  of  the  manor,  rectory  and  lands  in  the  abbess 

and  convent  of  Barking,  which  was  one  of  the  greater  monasteries, 
and  was  dissolved  by  dlst  H.  8,  c.  13.     However,  in  the  account,  contained  in 

(I)  Reversed  by  Lord  Bronffharo,  9  Rom.  It  M.  $221.  There  was  an  appeal  to  the  house  of 
lords,  hut  it  was  compromised  before  the  cause  came  to  a  hearing.  Ibid.  S.  C.  4  Russ.  75.  See 
also  Willianuon  t.  Williamaon,  6  Paige,  298.  La  Terriere  v.  Bulmer,  2  Sim.  18,  23,  note.  Pkil- 
Itps  T.  PkilUpa,  1  Myl.  &,  K.  649.  Oooder$  v.  Lloyd,  3  Sim.  538.  Birdwll  v.  HewUtt,  I 
Paige,  94. 
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Domenday,  of  the  possessions  of  the  abbey,  the  rectory  was  not  mentioned. 
But  in  the  graft  of  it,  noade  by  Edward  6th,  it  was  expressed  to  have  been  par* 
eel  of  the  possessions  of  the  monastery  :  and  the  lands,  alleged  to  be  eiempt, 
were  proved  not  to  have  paid  tithes  within  living  memory. 

Upon  the  hearing  of  an  exception  taken  by  the  defendants  to  the  master's 
report  which  was  in  favor  of  the  exemption,  the  Attorney  General^  Mr.  RoupelU 
and  Mr.  Pemberton^  for  the  defendants,  said  that  the  rectory,  not  being  men* 
tioned  in  Domesday,  it  was  to  be  presumed  that  it  did  not  belong  to  the  monaste- 
ry :  that,  if  the  exemption  really  existed,  the  reason  alleged  for  it  could  not  be 
the  true  one  ;  because  the  exemption  extended  to  the  tithes  of  corn  and  hay 
only,  and  not  to  all  tithes ;  because  part  of  the  lands,  said  to  be  exempt,  were 
copyhold,  which  they  could  not  have  been  if  they  had  belonged  to  the  abbess 
and  convent,  who  were  seised  of  the  manor ;  and  because  part  of  the  copy- 
holds, though  alleged  to  have  belonged  to  the  monastery,  were  admitted  to  be 
subject  to  tithes. 

Mr.  Sugden  and  Mr.  Preston  for  the  plaintiff,  said  that,  as  it  appeared,  by 
the  grant,  that  the  rectory  belonged  to  the  abbey  at  the  dissolution,  the 
omission  in  Domesday  must  have  been  a  mistake ;  btit  that  unity  *of  [*282] 
possession  was  not  necessary  to  support  the  exemption,  because  a  spi- 
ritual person  might  describe  in  non  decimando.  Nash  v.  Molins  :{a)  that  the 
circumstance  of  the  exemption  being  partial,  might  be  accounted  for  by  the 
vicarage  being  endowed  with  all  the  tithes,  except  those  of  corn  and  hay  :  and 
that,  as  to  part  of  the  copyholds  being  subject  to  tithes,  the  abbess  and  convent 
might  take  tithes  from  some  of  their  copyholders,  but  not  from  others :  and 
they  cited  the  Archbishop  of  Canterbury's  cas€,{h)  snd  Crouch  v.  Frier. (c) 

The  Yicb-Chancbllor  : — This  is  a  bill,  filed  by  the  vendors,  for  a  specific 
performance  of  a  contract  for  the  sale  of  lands.  Upon  a  reference  to  the  master, 
he  has  found  a  good  title  in  the  vendors.  The  contract  of  sale  states  that  cer- 
tain freehold  lands  in  Barking,  and  thirteen  acres  of  copyhold  lands,  held  of  the 
manor  of  Barking,  included  in  the  sale,  are  free  from  the  tithe  of  corn  and  bay : 
and,  amongst  other  exceptions  taken  to  the  master's  finding,  is  one  as  to  this 
question  of  tithe.  ^ 

The  discharge  from  tithe  is  claimed  upon  the  ground  of  the  union  of  the  free- 
hold  lands,  and  of  the  manor  of  Barking,  and  of  the  rectory  of  Barking,  in  the 
bands  of  the  abbess  of  Barking,  beyond  time  of  memory,  and  up  to  the  dissolu- 
tion. With  respect  to  the  freehold  lands,  there  is  no  difficulty,  it  being  clear 
that  the  union  of  the  rectory  with  the  title  to  the  freehold  lands,  before 
time  of  memory,  will,  where  the  abbey,  as  in  '*this  case,  was  dissolved  [*283] 
by  the  3 1st  Hen.  8,  continue  the  discharge  of  tithes  to  the  grantee  of 
the  crown.  But,  inasmuch  as  the  contract  includes  other  copyhold  land,  held 
of  the  manor  of  Barking,  which  is  admitted  not  to  be  tithe-free,  a  difficulty  oc- 

(m^  Cm.  Elii.  see.  (h)  3  Rep.  48. 

(«}  Cra.  Elix.  784,  S.C, ;  Telv.  3 ;  Moor,  618 ;  snd  GiriU.  318. 
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ourred  to  me  how  it  could  be  made  out,  in  point  of  law,  that,  upon  the  head  of 
union,  some  copyholds  could  be  tithe-free,  and  others  subject  to  tithe. 

If  the  copyholds  in  the  manor  existed  before  the  union,  they  then  paid  tithe 
to  the  'rector,  and  would  continue  to  pay  tithe  to  the  abbess,  after  the  union. 
If  the  copyholds  were  created  pending  the  union,  then  they  might  not  pay 
tithe,  and  would  now  be  exempt.  The  counsel  for  the  plaintiff  say  that  it  is 
to  be  considered  that  the  copyholds  which  do  not  pay  tithe,  were  the  demesne 
lands  of  the  abbess,  and  in  her  occupation,  and,  for  that  reason,  might  not  pay 
tithe,  although  all  the  other  copyholds  did  pay  tithes.  But  upon  that  hypo- 
thesis, prima  facie^  this  difficulty  arises,  that,  if  these  lands  not  titheable  were 
the  demesne  lands  of  the  abbey  and  in  the  occupation  of  the  abbess,  then,  inas- 
much as  no  copyhold  could  be  legally  created  within  time  of  memory,  and  as  the 
dissolution  of  the  abbey  was  within  time  of  memory,  these  lands  could  not  now 
be  legal  copyholds.  Feeling  this  difficulty,  I  desired  this  point  to  stand  for  a 
second  argument,  in  order  that  the  counsel  for  the  plaintiff  might  have  the 
opportunity  to  look  for  authorities  upon  the  subject. 

The  first  case  cited  in  the  second  argument  was  the  case  of  the  Archbishop 
of  Canterbury.  A  religious  house,  in  Maidstone,  had  di?ers  lands^  there,  and 
were  also  appropriators  of  the  rectory.  After  the  dissolution,  the 
[*284]  crown  granted  the  lands  to  one,  and  the  rectory,  to  ^another ;  the  ques- 
tion was  whether  these  lands  were  discharged  ol  tithes.  The  court 
held  the  lands  were  not  discharged,  because  the  dissolution  of  the  religious 
house  was  not  affected  by  31  st  Hen.  8.  But  the  court  declared  that*  if  the  dis- 
solution had  takeipplace  under  the  dlst  Hen.  8,  and  there  had  been  an  union 
of  the  lands  and  the  rectory  in  the  religious  house  beyond  the  time  of  memory, 
the  lands  would  have  continued  exempt  from  tithes  after  the  dissolution.  This 
case,  therefore,  only  establishes  the  acknowledged  principle  that,  where  before 
time  of  memory  there  was  an  union  of  the  title  to  receive  the  tithe  and  of  the 
title  to  pay  the  tithe,  and  the  religious  house  was  dissolved  by  31st  Hen.  8, 
the  exemption  from  tithes  will  continue.  It  is  upon  this  principle,  in  the 
present  case,  that  the  defendants  do  not  dispute  the  exemption  from  tithes  as 
to^the  freehold  lands ;  but  this  case  does  not  touch  the  difficulty  as  to  the 
copyholds. 

The  other  case  relied  upon  by  the  plaintiff  is  that  of  Crouch  v.  Frier.  In 
prohibition  the  surmise  was  that  the  Bishop  of  Winchester  was  seised  in  fee 
of  the  manor  of  Bishop's  Waltham,  and  that  he  and  his  predecessors,  before 
time  of  memory,  and  all  his  farmers  and  copyholders  bad  been  discharged  of 
tithes.  This  prescription  was  held  to  be  good,  because  it  shall  be  intended 
that  the  prescription  had  its  commencement  when  all  the  manor  was  in  the 
lord's  hands ;  and  the  lord,  being  a  spiritual  person,  was  capable  of  tithes, 
and  his  farmers  and  copyholders  stand  in  his  place.  This  case  has  nothing  to 
do  with  the  principle  of  unity ;  for  the  bishop  was  not  rector.  He  claimed 
against  the    rector;  and  the    only  principal  established    by  this   case,  is 
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that  a  copyholder,  holding  *under  a  spiritual  lord  of  a  manor,  may  [*285] 
prescribe  for  a  didcharge  from  tithes  in  right  of  the  lord. 

There  being,  therefore,  no  authority  which  is  expressly  in  point,  the  case 
remains  to  be  considered  upon  principle  alone  :  and  it  has  occurred  to  me 
that  there  might  be  a  way  in  which  it  is  possible  that  there  may  have  been  a 
legal  origin  to  the  exemption  claimed  for  the  partiular  copyholdi  although  the 
other  copyholds  pay  tithes. 

The  union  between  the  manor  and  the  rectoryi  to  be  good,  must  have  taken 
place  before  time  of  memory ;  but  yet,  before  the  union,  the  abbess  might 
have  granted  out  all  the  copyholds,  except  what  she  then  retained  as  demesne 
lands ;  and  the  copyholders,  thus  created,  would  of  course,  pay  tithes  to  the 
rector  before  the  union.  But  the  demesne  lands  might  not  then  pay  tithes  to 
the  rector,  because  the  abbess,  being  a  spiritual  person,  was  herself  capable  of 
tithes.  After  the  union,  the  abbess  might  still,  before  time  of  memory,  have 
alienated  these  thirteen  acres,  then  part  of  her  demesne,  by  copy  of  court 
roll,  free  from  tithe,  as  she  held  them ;  and,  in  such  case,  these  thirteen  acres 
would,  at  this  day,  continue  legally  discharged  of  tithe,  although  the  other 
copyholds  paid  tithes.  There  being  this  mode  by  which  the  exemption  claim- 
ed might  have  had  a  legal  origin,  1  think  myself  bouud  to  affirm  the  title  as  to 
these  tilhes.[l] 


•Monk  v.  Mawdsley.  [^286] 

1827  ;  30th  of  A^H.—WiU.^Power .^Construction, 

A  feoM  coTerte  having  powar  to  dwpoM  by  wtU  of  peraonal  property  and  of  a  rfeStl  estftte  ai  N.,  by 
Iier  will,  after  reciting  Uie  power,  gave  leveral  peeoniary  legaciee,  and  then  gave  to  her  hat- 
band her  6eidi  and  house  at  N.,  likewise  the  remainder  of  hor  personalty,  and  all  she  might  die 
possessed  of  after  payment  of  her  debts,  legacies,  and  funeral  and  testamentary  expenses  ;  held 
that  the  husband  took  a  life  estate  only  in  the. realty,  notwithstanding  the  gift  to  him  of  all  the 
testatrix  might  die  poasossed  of. 

Arabella  Hughes,  widow,  by  the  settlement  on  her  marriage  with  the 
defendant  Peter  Mawdsley,  conveyed  a  messuage  and  other  hereditaments^n 
Great  Neston,  to  Archibald  Keightley,  his  heirs  and  assigns,  and  assigned  to 
him  his  heirs,  executors,  administrators  and  assigns,  certain  leasehold  pre- 
mises, and  all  her  bonds  and  other  securities  for  money,  and  all  her  household 
goods,  plate,  linen,  china  and  furniture  and  other  personal  estate  and  effects  in 
trusty  after  the  marriage,  as  to  the  household  goods,  plate,  linen,  china  and 
furniture,  for  the  sole  and  separate  use  and  disposal  of  Mrs.  Hughes  during 
her  life,  and,  after  her  decease  and  in  default  of  such  disposal,  in  trust  for  her 
next  of  kin,  as  if  she  had  died  a  feme  sole  and  intestate  :  and,  as  to  the 
messuages  and  premises  in  Great  Neston,  to  the  use  of  Archibald  Keightley 

[1]  S.  C.  But  on  a  different  point  4  Russ.  121,  note.     Vide  Humphrtyt  v.  Wagstaf,  1  Ruts. 
«bai.529. 
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and  his  heirs,  during  Mrs.  Hughes'  life  ;  and,  as  to  the  messuages  and  premi- 
ses in  Liule  Neston,  upon  tru»t  that  Archibald  Ketghlley,  his  executors  and 
administrators,  should  pay  the  rents  to  Mrs.  Hughes  for  her  separate  use  ;  aiid» 
as  to  the  messuages  and  premises  in  Great  Neston,  after  the  decease  of  Mrs. 
Hughes,  to  the  use  of  such  person  and  persons,  and  for  such  estate  and  estates, 
as  Mrs.  Hughes,  by  her  will  to  be  signed,  sealed  and  published  in  the  pre* 
sence  of  two  or  more  credible  witnesses,  should  appoint,  and,  in  default  of 
such  appointment,  to  the  use  of  Archibald  Keightley,  his  heirs  and  assigns, 
upon  trust  to  sell,  and  to  diTide  the  proceeds  equally  amongst  the  children  of 
Mrs.  Hughes,  at  the  usual  periods,  and,  in  default  of  children,  to  distribute 

the  same  amonsrst  her  next  of  kin. 
[*287]  *Mr8.  Mawdsley  made  her  will  which  was  executed  as  required  by 
the  settlement,  and  was  as  follows : — '*  I,  Arabella  Mawdsley,  wife  ol 
Peter  Mawdsley,  do  make  this  my  last  will  and  testament  in  nianner  and  form  foU 
lowing,  having  full  disposing  power  by  settlement,  made  at  my  marriage  with 
the  above  Peter  Mawdsley,  now  in  the  hands  of  Mr.  Archibald  Keightley,  sen., 
solicitor,  Liverpool,  and*  my  trustee.^  (The  testatrix  here  gave  several  pecu- 
niary legacies,  and  then  proceeded  thus  :-t)"  I  give,  devise  and  bequeath,  to 
my  husband  Peter  Mawdsley,  my  two  fields  and  house  in  the  township  of 
Great  Neslon,  likewise  the  remainder  of  my  personalty,  and  all  I  may  die  poa« 
sessed  of  at  the  time  of  my  death,  after  the  above  bequests  are  fully  discharged, 
my  just  debts  paid,  funeral  expenses,  and  proving  this  my  last  will  and  testa* 
ment.-  I  nominate  and  appoint  Mr.  Archibald  Keightley,  and  my  husband, 
Peter  Mawdsley,  trustees  and  executors  of  this  my  last  will  and  testament." 

Mrs.  Mawdsley  died  on  the  24th  May  1824,  leaving  the  plaintiffs,  her  sisters 
and  only  next  of  kin. 

The  bill  alleged  that  Peter  Mawdsley  claimed  to  be  entitled,  in  equity,  to 
the  fee-simple  of  the  messuage,  lands  and  premises  devised  to  him  by  the  will ; 
whereas  the  plaintiffs  submitted  that  he  was  only  entitled  to  a  life  estate  there- 
in, and  that  they,  as  the  next  of  kin  of  the  testatrix,  were  entitled  to  have  the 
house,  land  and  premises  sold,  subject  to  the  life  estate  of  Peter  Mawdsley 
^  therein,  and  to  have  the  proceeds  distributed  between  them,  according 
[*288J  to  the  directions  contained  in  the  settlement.  And  it  prayed  that  *the 
defendant  Archibald  Keightley,  might  be  decreed  to  sell  the  reversion 
of  the  messuage,  land  and  premises,  and  to  distribute  the  pioceeds  between  the 
plaintiffs,  according  to  the  directions  of  settlement. 

To  this  bill  the  defendant  Peter  Mawdsley  put  in  a  general  demurrer. 

Mr.  Preston  and  Mr.  Koe^  in  support  of  the  demurrer,  cited  Hopewell  v. 
Ackland,(a)  Smithr.  Coffin,{p)  Cooke  v.  Farrand,{c)  Barnes  v.  Paich,(d)  Doe 
V.  Gilbert, {e)  Huxstep  v.  Brooman,{f)  Goodtitle  v.  Maddern,{g)  Beach^ 
croft,{h)  Pitman  V.  Stevens,{i)  Hogan  v.  Jackson^ik)  Ridout  v.  Pain\J) 

(d)  1  Salk.  339.  (6)  3  H.  Black.  444.  (e)  7  Taant.  133.  {i)  8  Vm.  604. 

(0  3  Brod.  k,  Binff.  85.      (f)  1  Bre.  C  C.  437.  {g)  4  East,  496.  (A)  3  Vern.  690. 

(I)  15  East,  505.  (it)  Cowp.  399.  (/)  8  Atk.  486. 
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Mr.  Sugden  and  Mr.  Spence,  in  support  of  the  bill,  cited  Doe  t.  Rout^{m) 
Timewell  v.  Perkins,{n)  and  Roe  ▼.  Yeud.{o) 

The  Vice-chancellor  : — The  testatrix  in  this  case  was  a  feme  coverte^ 
who.  by  settlement  made  previous  to  her  marriage,  had  power  to  dispose,  by 
will,  of  fee-simple  estate,  of  leasehold  estate,  and  of  bonds  and  securities  for 
money,  and  household  goods  and  furniture,  plate,  linen,  china  and  other  per- 
sonal estate.  Her  will,  which  was  executed  as  required  by  the  power, 
commenced  in  the  words  following: — **  I,  A.  Mawdsley,  •wife  of  Pe-  [•289] 
ter  Mawdsley,  do  make  this  my  last  will  and  testament  in  manner  and 
fonn  following,  having  full  disposing  power  by  settlement  made  at  my  mar- 
riage with  the  above  Peter  Mawdsley,  and  now  in  the  hands  of  Mr.  Archibald 
Keightley,  solicitor,  Liverpool,  and  my  trustee."  And,  after  giving  several 
pecuniary  legacies,  continued  thus  : — ^"  I  give,  bequeath  and  devise,  to  my  hus- 
band, my  two  fields  and  house  in  Great  Neston,*'  (being  the  estate  of  which 
she  had  power  to  dispose,  likewise  the  remainder  of  my  personalty,  and  all  I 
may  die  possessed  of  at  the  time  of  my  death,  after  the  above  bequests  are 
fully  discharged,  and  my  just  debts,  funeral  expenses,  and  proving  this  my  last 
will  and  testament."  And  she  appointed  her  said  husband  and  another  person 
her  executors.  The  question  in  the  cause  was,  whether  the  fee  in  the  two 
fields  and  house  in  Great  Neston,  passed  to. the  husband  by  force  of  the  ex- 
pression :  '^  and  all  I  may  die  possessed  of  at  the  time  of  my  death." 

Many  cases  have  been  cited  on  the  subject,  (and  the  question  is  one  of  great 
nicety,)  in  all  which  cases  the  words,  in  their  ordinary  signification,  would  in- 
clude real  estate. 

It  is  first  argued,  against  the  husband,  that,  in  the  disposition  made  by  the 
expression  :  "  All  I  may  die  possessed  of  at  the  time  of  my  death,"  there  is  no 
reference  to  the  power  under  which  the  will  is  made,  and  that,  if  these  words 
would  give  a  fee,  where  a  testator  devises  properly  of  which  he  is  the  owner, 
they  will  not  have  that  effect  here.  I  do  not  concur  in  that  argument.  The 
introductory  words  in  the  will  purport  that  the  will  is  made  only  by 
force  of  the  power,  and  *every  clause  in  the  will  is,  therefore,  to  be  [*290] 
referred  to  the  power.[l]  The  argument  for  the  husband  is,  that 
thoRC  words  will  have  no  effect  unless  they  operate  to  carry  the  fee  of  the 
Neston  estate,  the  whole  personal  estate  passing  by  the  prior  expression.  But 
I  know  of  no  case  in  which  words  have  been  lield  to  carry  a  fee  simple,  be- 
cause they  would,  otherwise,  be  mere  surplusage  and  repetition.  In  all  the^ 
cases  cited,  either  the  words  do,  in  their  ordinary  signification,  include  real 
estate:  as  in  Hopewell  y,  Acland,  "  Whatever  else  I  have  not  disposed  of :" 
In  Smith  v.  Coffin :  "  The  rest  and  residue  of  my  goods,  chattels,  rights,  cre- 
diu,  personal  and  testamentary  estates :"  In  Huxstep  v.  Brooman :  "  All  I  am 
worth :"    In  Beachcroft  v.  Beachcroft :  "  My  wife  to  have  one  moiety  after 

(»)  7  Taunt  79.  (n)  S  Atk.  103.  (o)  3  New  Rep.  314. 

[I]  Vide  iVetpier  t.  Napier,  1  Sim.  38,  37  n. 
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my  debts  paid.[l]  In  all  which  cases  the  words,  in  their  ordinary  signification, 
would  include  real  estate  :  or  if  the  words  used  do  not,  in  their  ordinary  significa- 
tion, include  real  estate,  the  testator  has  shown  that  he  nneant  to  apply  them  to 
real  estate  :  as  in  Hogan  v.  Jackson^  where  the  expression  is :  "  The  residue 
of  my  effects,  both  real  and  personal,  which  I  shall  die  possessed  of.'*  In 
their  ordinary  sense,  the  words  "  possessed  of,"  would  not  import  real  estate ; 
but  the  testator  there  expressly  applies  them  to  real  estate.  In  the  present 
case,  there  is  nothing  to  show  that  the  testatrix  meant  to  use  the  word  *'pos* 
sessed^'  in  any  other  than  its  ordinary  sense  ;  and,  on  the  contrary,  the  expres- 
tion  *'  at  the  time  of  my  death,"  imports  that  she  had  personal  estate  alone 
in  her  contemplation  ;  for  those  wprdtf  would  have  no  sense  as  applied  to  real 
estate. 

My  conclusion  is,  according  to  the  principle  of  the  decision  in  Doe 
[*291]  V.  Rout,  that  the  words  in  question  *roight  have  been  sufficient  to  pass 
real  estate,  if,  from  other  parts  of  the  will,  such  had  appeared  to  have 
been  the  intention  of  the  testatrix :  but  that  no  such  intention  does  sufficiently 
appear  in  any  part  of  the  will.  The  words  are  to  be  considered,  therLfore,  as 
loose  and  general  words,  and  mere  surplusage,  which  do  not  add  to  the  sense 
of  the  will.[2] 

[1]  A  gift  to  A.  and  B.  bj  will,  ••  whom  I  appoint  mj  ezccaton  of  all  that  I  posscra  in  any  way 
belonging  to  inc,  by  them  freely  to  be  possessed  or  enjoyed,  of  whatever  nature  or  manner  it  may 
be,"  will  pass  the  fee  simple  of  real  estate.     Tkomai  v.  PktlpM,  4  Ross.  348. 

[S]  S.  C.  Tamlyn,  24.  The  word  **  beirs*'  is  not  necessary  to  the  carrying  of  a  fee  in  a  will  ; 
any  other  terms  or  provisions,  clearly  indicating  the  intention  of  the  testator,  are  sufficient  Brad* 
itreet  ▼.  Clarke,  19  Wend.  602.  Johnton  ▼.  Johnwn,  1  Mun.  549.  Waring  w,  MiddUton^  3 
Desau.  249.  Clark  v.  Mikelh  id.  168.  Wkalty  v.  Jenkiru,  id.  80.  Eagle  ▼.  Barm,  5  Call,  4G3. 
There  are  certain  words  or  forms  of  expression,  which  by  a  series  of  adjudications  have  bcooro€ 
establitbed  as  words  of  perpetuity,  and  equivalent  in  all  respects  to  the  word  "  heirs,**  in  a  deed — 
such  are  "estate,**  and  "  property  **  Bradetreet  v.  Clarke^  ubisup.  Franer  v.  Hamilton,  2  De^autf. 
578.  Bau  v.  Scolt,  2  Leigh,  (Virginia,)  356.  Carrv,  Porter,  1  McCord,  (South  Carolina.)  Ch. 
Rep.  60.  Foiter  v.  Craig,  2  Dev.  &  Bait.  211.  A  devise  of  onchalf  of  the  te•tator^l  pUnimiiom 
was  held  to  carry  a  fee.  Dunlap  v.  Crawjofd,  2  McCord's  Ch.  Rep.  177.  The  words  *•  temporal 
goods'*  may  be  borrowed  from  the  preamble  of  a  will,  and  coupled  with  a  devising  clause,  to  en. 
large  a  life  estate  into  a  fee  simple.  Goodrich  v.  Harding,  3  Rand.  280.  A  devise,  with  power  to 
convey  a  fee,  carries  a  fee;  but  not  a  power  to  devise  merely.  Doe  v.  Howland,  8  Cow.  277. 
Questions  of  the  above  description  can  no  longer  arise  in  the  state  of  New  York,  except  as  to  wills 
made  prior  to  the  period  when  the  revised  statutes  came  into  operation  ;  and  an  estate  in  fee  passe* 
by  grant  or  device  without  words  of  inheriUnce.  **  Unless  the  intent  to  pass  a  less  estate  or  in- 
terest shall  appear  by  express  termH,  or  bo  necersarily  implied  in  the  terms  'if  such  grant.**  Part 
ii,  chapter  i,  tiUe  v,  fl,  1  R.  S.  739. 
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Chillingworth  V.  Chilli  NowoRTH. 

1627 ;  35th  April.— PrMa'ce^—Fnitfor  and  purcht9er^ 

The  Teodor  may  coDfirm  an  order  ntn  obUined  bj  the  porehaaer,  if  the  ktter  neglect  to  do  lo. 

The  purchaser  of  an  estate  under  a  decree  moved  for  and  obtained  the  order 
nisU  and  served  it  upon  the  vendor.  The  purchaser  having  afterwards  neglect- 
ed lo  confirm  the  order,  the  vendor  now  made  that  motion.  It  was  objected 
that  the  vendor  ought  not  to  confirm  the  purchaser's  order,  but  to  obtain  a  new 
order  nisi.  The  Vice-Chancellor  was  of  a  different  opinion,  and  made  the 
order  prayed.[l] 

[1]  Vide  Vincent  t.  Going,  1  Fl.  «b  Kel.  917. 
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[•293]  *Mbmorandum. 

On  the  30ih  of  April,  the  Earl  of  Eldon  resigned  the  great  seal,  which,  on 
the  same  day,  was  delivered  by  his  majesty  to  the  right  honorable  Sir  J.  S. 
Copley,  knight,  who  was  created  a  peer  of  the  united  kingdom,  by  the  title  of 
'Baron  Lyndhurstof  Lyndhurst,  in  the  county  of  Southampton. 

On  the  3d  of  May,  the  right  honorable  Sir  John  Leach,  Vice  Chancellor  of 
England,  was  appointed  master  of  the  rolls,  in  the  place  of  Sir  J.  S.  Copley. 

On  the  following  day,  Anthony  Hart,  esquire,  one  of  his  majesty's  counsel, 
was  appointed  Vice-chancellor  in  the  place  of  Sir  John  Leach,  and  received 
the  honor  of  knighthood,  and  was  afterwards  sworn  in  a  member  of  his  majes- 
ty's most  honorable  privy  counsel. 

Sir  C.  Wetherell,  knight,  his  majesty's  attorney  general,  resigned  that  office, 
and,  on  the  27th  of  April,  was  succeeded  by  James  Scarlett,  esquire,  one  of  his 
majesty's  counsel,  who  also  received  the  honor  of  knighthood. 


[•294]  •Stead  v.  Clay. 

1827 ;  5lh  May. — Injunction, — Debtor  and  creditor. 

The  wife  of  a  bankrupt,  having  leparate  property,  died  ia  France,  in  poMeaaion  of  other  property 
there,  which  was  claimed  by  the  creditora  aa  belonging  to  the  hasband.  She,  by  will,  diapoeed 
of  all  her  separate  estate,  except  1,500/.  consols  (which,  in  default  of  appointment,  was  held 
in  trust  for  her  executors  or  administrators,)  and  appointed  a  lady,  resident  in  France,  her  exe- 
cutrix. 

Injunction  granted,  at  the  suit  of  the  assignees,  to  restrain  the  transfer  of  the  consols ;  bnt  refused 
as  to  the  rest  of  the  separate  estate. 

The  plaintiff  was  the  assignee  of  one  Liddard,  a  bankrupt,  under  a  commis- 
sion issued  on  the  26th  of  June,  1823.  The  defendant,  Mrs.  Clay  (who  was 
resident  in  France)  was  the  executrix  and  residuary  legatee  of  the  bankrupt's 
late  wife,  who  died  in  Paris  in  January,  1825,  having  considerable  separate 
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property,  the  whole  of  which  she  disposed  of,  except  1,500/.  three  percent. 
consols,  standing  in  the  names  of  the  defendants,  her  trustees,  and  which,  in 
default  of  appointaient,  was  held  in  trust  for  Mrs.  Liddard's  executors  or  ad- 
ministrators :  Liddard,  therefore,  upon  his  wife's  decease,  became  entitled  to  it . 
in  his  noarital  right. 

la  1922,  Liddard  sold  his  household  goods  and  furniture,  invented  the  pro- 
ceeds, together  with  other  moneys,  in  the  French  funds,  and  shortly  afterwards 
went,  with  his  wife,  to  reside  in  Paris,  ^fier  the  issuing  of  the  commission, 
he  returned  to  this  country,  and  died,  after  his  wife. 

The  bill  alleged  that  Liddard,  before  he  went  to  reside  in  Paris,  had  com- 
mitted an  act  of  bankruptcy :  that  he  absconded  thither  to  aToid  his  creditors  : 
that  he  remitted  the  proceeds  of  his  furniture,  and  other  moneys,  to  Paris,  and 
procured  them  to  be  invested  in  the  French  funds,  in  his  wife's  name,  in  order 
to  defraud  his  creditors :  that  Mrs.  Clay,  as  the  executrix  of  Mrs.  Liddard,  had 
possessed  herself  of  that  stock,  and  also  of  some  furniture  and  other  ar- 
ticles which  the  bankrupt  had  left  in  his  late  wife's  possession  on  *hi.s  [*295] 
return  to  this  country  ;  and  that,  as  Mrs.  Clay  resided  in  France,  the 
plaintiff  would  be  unable  to  recover  them  from  her.  The  bill  prayed  either  that 
the  stock  in  the  French  funds,  and  the  other  property  of  the  bankrupt  in  France, 
might  be  delivered  to  the  plaintiff,  or  that  the  value  thereof  might  be  paid  to 
him  out  of  the  testatrix's  estate :  that  that  estate  might  be  secured,  and  a  re- 
ceiver of  it  appointed  :  and  that  the  defendants,  the  trustees,  might  be  restrained 
from  transferring  any  part  of  the  testatrix's  separate  property. 

The  answers  of  Mrs.  Clay  and  the  trustees  denied  having  any  knowledge  of 
Liddard*s  having  committed  an  act  of  bankruptcy,  or  done  any  of  the  other  acts 
complainjed  of  with  a  view  to  defraud  his  creditors.  Mrs.  Clay,  however,  ad- 
mitted that  the  testatrix,  shortly  before  her  death,  had  transferred  a  sum  of 
French  stock  into  the  names  of  her,  Mrs.  Clay,  and  another  person,  as  trustees  : 
and  it  did  not  appear  how  the  testatrix  had  become  possessed  of  this  stock. 

Mr.  Sugden^  Mr.  Rose,  and.  Mr.  Knight,  now  moved  for  an  injunction, 
according  to  the  prayer  of  the  bill. 

Mr.  Shadwell,  and  Mr.  Ching,  appeared  for  the  defendants,  and  opposed 
the  motion. 

The  Vice-Chancellor(a)  granted  the  motion  as  to  the  1„500/.  consols;  but 
refused  it  as  to  the  other  sums  of  stock.(6). 

(«)  Sir  Anthony  Hart. 

(6)  The  bill  wms  afterwardi  amended :  and,  on  the  anewer  beingr  put  in  to  the  amendmenti),  it 
appeared  that  Mra.  Liddard  had  diipoied,  by  her  will,  of  the  1,5002.  conaols,  as  well  as  of  the  ret t 
of  her  separate  estate.  The  defendant,  Mrs.  Clay,  then  moved  the  Lord  Chancellor  to  ditchargro 
the  order  made  by  the  Vice.Chancellor ;  and  the  plaintifis  made  a  eross-motion  to  have  the  tnjonc 
tioa  extended  to  the  rest  of  Mrs.  Liddard's  separate  property.  On  the  3 1st  March,  1828,  his  lord. 
shiR  refused  the  former  motion,  and  ^[ranted  the  latter.  [See  the  report  of  these  motions,  4  Russ. 
550.] 
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[*296]  ♦Miller  v.  Wheatley. 

182/ ;  5th  May— Pr«c/u».— JSxffplfon*. 

Exceptions  10  an  answer  filed,  after  the  bill  has  been  amended,  will  not  be  taken  off  the  file,  if  no 

answer  is  required  to  the  amendments. 

The  plaintiff  having  changed  his  name,  by  the  king's  license,  the  bill  was 
amended  after  the  answer  had  been  put  in,  by  substituting  the  plaintiff's  new 
name  for  his  old  one,  and  by  adding  another  defendant.  The  plaintiff  then 
excepted  to  the  answer. 

Mr.  Skirrow,  for  the  defendant  who  had  answered  the  bill,  moved  that  the 
exceptions  might  be  taken  off  the  file  for  irregularity,  they  having  been  filed 
after  the  bill  was  amended. 

Mr.  Whitmarsh,  for  the  plaintiff,  cited  Taylor  v.  Wrench,{a)  and  said  that 
the  amendments  were  of  such  a  nature  that  no  further  answer  could  be  re- 
quired. 

The  Vice-chancellor  ordered  the  plaintiff  to  pay  the  cosU  of  the  motion, 
and  that  the  exceptions  should  remain  on  the  file.[l] 


[*297]  •Davidson  «.  Napier. 

1827 ;  7th  May.— PaWnert *«;>.— iSoZicifor. 

One  of  two  solicitors,  who  were  partners,  became  bankrupt ;  the  assigrneea  excladed  the  other  from 
interfcrinsf  with  the  affAirs  of  the  partnership ;  tho  court  nevorthelees  refuaod  to  order  the  as- 
signees to  deli?er  to  him  the  papers  belonging  to  the  clienta  of  the  firm. 

The  plaintiff  and  one  Dickens  were  partners  as  solicitors  and  attorneys. 
Dickens  became  bankrupt,  and  his  assignees  baring  excluded  the  plaintiff 
from  all  interference  in  the  affairs  of  the  partnership,  the  bill  was  filed,  pray- 
ing to  have  the  affairs  of  the  partnership  wound  up,  and  for  an  injunction  to 
restrain  the  defendants,  the  assignees,  from  intermeddling  with  the  partnership 
properly  and  effects. 

Mr.  Sjjence,  for  the  plaintiff,  now  moved  that  the  books,  papers  and  writings 
of  the  partnership,  belonging  to  the  persons  who  had  employed  the  plaintiff 
and  Dickens  as  attorneys  and  solicitors,  might  be  delivered  to  the  plaintiff,  upon 
oath. 

The  Vice-chancellor  refused  the  motion,  saying  that  he  had  no  right  to 
order  the  papers  of  the  clients  to  be  delivered  to  one  of  the  partners,  without 
the  consent  of  the  clients. 

(a)  9  Vea.  315. 

[1]  Vide  Taylor  r.  Bailey,  3  Myl.  &,  Cr.  677.  So  the  prayer  of  the  bill  may  be  amended  with, 
out  ai&ctiog  exceptions  to  the  answer— aa  for  an  injunction*    Jacob  v.  HaU,  IS  Vea.  458. 
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•Mary  Ann  Elizabeth  Astley  v.  The  Honorable  George  John    [•298] 

MiLLES,  and  others. 

1837 ;  8th,  9th,  and  10th  May,  and  29th  October.— Mer^^r  of  chargft.^Evidence. 

A  tenant  for  life  of  an  eatate  settled  in  atrict  aettlemcnt,  bujs  up  nome  of  the  charges  on  the  estate 
and  baa  tb«m  assigned  to  a  traslee ;  ho  next  purchases  the  uliimatv  remainder,  and  has  it  con. 
▼ejed  to  him  subject  to  the  sabststingr  charges ;  he  then  devises  the  eatate,  sabject  to  tlie  cbarvps 
that  might  be  thereon  at  hia  decease;  the  inlermediate  remainders  fail  at  his  death.  Tho 
charges  so  porcbased  arc  merged  ;  and  parol  evidence  is  admissible  to  prove  that  the  testator  so 
intended. 

Richard  Warner,  esquire,  by  his  will,  dated  the  10th  of  December,  1750, 
ga?e  ail  his  manors,  messuages,  lands,  tenements  and  hereditaments  in  North 
Elmham,  Beciley,  Gressenhall,  Bittering,  East  Biincy,  Brisley,  Sandfield, 
Homingtoft,  Gateley  and  Ryburgh,  in  the  county  of  Norfolk,  to  Lee  Warner 
and  Henry  Lee  Warner,  for  the  term  of  ninety-nine  years  next  after  his  death, 
upon  trusts  long  since  satisfied,  and  subject  thereunto,  to  his  eldest  daughier, 
Mary  Milles,  widow  of  Christopher  Milles,  esquire,  for  her  life,  or  until  her 
eldest  son  should  attain  the  age  of  twenty-four  years,  which  should  first  hap- 
pen ;  and,  after  the  decease  of  Mary  Milles,  or  her  eldest  son  attaining  the 
age  of  twenty-four  years,  he  gave  the  same  hereditaments  and  premises  to 
Richard  Milles,  his  grandson,  eldest  son  of  Mary  his  daughter,  for  his  life  ;  with 
remainder  to  tnistees  to  preserve  contingent  remainders  ;  with  remainders  to 
the  first  and  other  sons  of  Richard  Milles  successively  in  tail  male  ;  with 
remainder  to  Christopher  Milles,  his  grandson,  second  son  of  his  daughter,  for 
his  life ;  with  remainder  to  the  same  tnistees  to  preserve  contingent  remainders ; 
with  remainders  to  the  first  and  other  sons  of  Christopher  Milles  successively 
in  tail  male  ;  with  remainder  to  John  Milles,  his  grandson,  third  and  youngest 
son  of  his  daughter,  for  his  life ;  with  remainders  to  his  sons  in  like  manner ; 
with  remainder  to  the  heirs  male  of  the  body  of  Mary  Milles;  with 
remainder  to  his  own  right  heirs.  And,  after  ^reciting  that  he  held,  [*299] 
by  lease  from  the  dean  and  chapter  of  Norwich,  the  rectory  impro- 
priate of  North  Elmham,  and  certain  lauds  lying  dispersedly  amongst  his  real 
estates  and  lands  in  North  Elmham,  and,  in  like  manner,  held,  by  lease  of  the 
said  dean  and  chapter  of  Norwich,  certain  lands  in  Gately  and  Colkirk  afore- 
said, the  tesutor  gave  the  same  rectory  and  lands  to  Mary  Milles  his  daughter, 
her  executors,  administrators  and  assigns,  in  trust  for  the  uses,  estates  and 
purposes  thereinbefore  by  him  declared  touching  his  real  estates  in  North 
Elmham,  and  Gately,  and  Colkirk,  and  that  the  same  might,  from  time  to  time, 
be  enjoyed  with  the  other  estates  in  North  Elmham  and  Gately  aforesaid,  with 
which  the  same  were  so  intermixed  ;  and  that  the  person  or  persons  being  in 
the  legal  possession  of  the  North  Elmham  and  Gately  estates  should,  from 
time  to  time,  pay  the  yearly  reserved  rents,  and  renew  leases,  and  pay  and 
discharge  all  fines  and  payments  incident  to  the  same,  the  testator's  will 
being  that  the  rectory,  lands  and  premises  might  always,  unless  hindered  by 
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arbitrary  impositions,  be  held  and  enjoyed  according  to  the  devises  and  limi- 
tations thereinbefore  by  him  declared  touching  his  real  estates  in  North  Elm- 
ham  and  Gately  :  and  he  appointed  his  two  daughters,  Mary  Milles  and 
Elizabeth  Joddrel),  his  executrixes. 

The  testator  died  some  time  after,  making  his  will,  leaving  his  two  daughters 
his  co-heirs  at  law.  Christopher  Milles,  the  second  son  of  Mary  Milles,  died 
many  years  since  without  issue. 

By  indentures  of  lease  and  release,  dated  the  Idth  and  14th  of 
[•300]    December,  1773,  the  release  made  between  •Mary  Milles  and  Richard 

Milles,  her  eldest  son,  of  the  first  part ;  Stafford  Squire  Baxter,  of 
the  second  part ;  John  Colman,  of  the  third  part ;  Sir  Edward  Astley,  Bart. 
William  Codrington,  Esq.  and  Edward  Milles,  Esq.  of  the  fourth  part ;  and 
John  Wodehouse,  who  afterwards  became  Lord  Wodehouse,  and  Lewis  Cage, 
Esq.  of  the  fifth  part ;  and  by  a  common  recovery  suffered  as  of  Hilary  term, 
14  Geo«  3,  all  the  manors,  advowsons  and  other  hereditaments  belonging  to 
Mary  Milles  and  Richard  Milles,  or  either  of  them,  in  the  county  of  Norfolk, 
then  late  of  Richard  Warner,  deceased,  or  since  his  decease,  purchased  by 
Mary  Milles  and  Richard  Milles,  or  either  of  them,  were  settled  on  Richard  Milles, 
for  his  life;  with  remainder  to  trustees  to  preserve  contingent  remainders; 
with  remainders  to  the  first  and  other  sons  of  Richard  Milles  successively  in 
tail  male  ;  with  remainder  to  John  Milles,  the  younger  and  only  othei'  surviving 
son  of  Mary  Milles,  for  his  life;  with  remainder  to  trustees  to  preserve  con- 
tingent remainders  ;  with  remainders  to  his  first  and  other  sons  successively 
in  tail  mail ;  with  remainder  to  Mary  Milles,  for  her  life  ;  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with  remainder  to  Lord  Wode- 
house and  Lewis  Cage,  for  500  years,  to  be  computed  from  the  death' of  Mary 
Milles,  upon  the  trusts  therein  declared,  and,  subject  thereto,  to  any  one  or 
more  of  the  daughters  of  Richard  Milles,  for  such  estate  tail  and  estates  tail, 
and  in  such  shares  and  manner  as  Richard  Milles  should,  by  deed  or  will  to  be 
executed  and  attested  as  therein  mentioned,  appoint ;  and,  in  default  thereof, 
to  the  use  of  all  the  daughters  of  Richard  Milles,  equally  to  be  divided  between 

them,  as  tenants  in  common  in  tail,  with  cross-remainders  amongst 
[*301]    them  in  tail,  with  divers  remainders  over,  and  'with  the  ultimate  re- 

mninder  to  the  right  heirs  of  Mary  Milles.  The  trusts  of  the  term  of 
500  ycard  were,  that  the  trustees  should  raise,  by  the  usual  means,  after  the 
death  of  Mary  Milles,  and  after  the  deceases  and  failure  of  issue  male  of 
Richard  Milles  and  John  Milles,  the  sum  of  25,000/.,  and,  in  the  mean  time, 
the  interest  of  that  sum,  at  4  per  cent,  per  annum,  to  be  computed  from  the 
death  of  Mary  Milles,  or  from  the  decease  of  the  survivor  of  Richard  Milles  or 
John  Milles,  or  from  the  time  of  the  failure  of  their  issue  male,  which  should 
last  happen,  and  should  pay  the  25,000/.  and  the  interest  tliercof,  to  such  per- 
sons, in  such  parts,  manner  and  form  as  Mary  Milles  should  by  deed  or  will 
appoint. 

By  a  deed  ppll,  dated  the  24th  of  October  1775,  Mary  Milles,  by  virtue  of 
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the  power  given  to  her  by  the  last  indentures,  directed  the  trustees  of  the  term 
bf  500  years  to  pay  10,000/.,  part  of  the  25,000/.,  to  Mary  Milles,  the  younger, 
the  eldest  daughter  of  the  first-named  Mary  Milles,  and  5,000/.,  further  part  of 
the  25,000/.,  to  the  personal  representatives  of  John  Miiles ;  and  10,000/.  the 
remainder  of  the  25,000/.,  to  Henry  Lee  Warner  and  the  Rev.  John  Astley, 
upon  trust  to  place  out  at  interest  5,000/.,  part  of  that  10,000/.,  and  to  pay  one 
moiety  of  the  5,000/.  to  Bernard  Astley,  one  of  ihe  sons  of  Sir  Edward  Astley 
and  Dame  Ann  Astley,  his  wife,  the  second  and  youngest  daughter  of  the  first* 
named  Mary  Milles,  when  Bernard  Astley  should  attain  the  age  of  twenty-one 
years  ;^  and  to  ]>ay  the  other  moiety  of  the  5,000/.  to  Richard  Astley,  another 
of  the  sons  of  Sir  Edward  and  Lady  Astley,  when  he  should  attain  the  age 
of  twenty-one  years,  with  benefit  of  survivorship  in  case  either  of 
*lhem  should  die  before  he  attained  his  age  of  twenty-one  years  ;  and,  [*302] 
in  case  they  should  both  die  before  they  attained  that  age,  then  to  pay 
the  last-mentioned  sum  of  5,000/.  to  Edward  John  Astley,  Henry  Nicholas 
Astley,  and  William  Coke  Astley,  three  other  sons  of  Sir  Edward  and  Lady 
Astley,  in  equal  shares,  when  they  should  respectively  attain  the  age  of  twenty- 
one  years,  with  benefit  of  survivorship  in  case  any  of  them  should  die  under 
that  age;  and  also  to  place  out  at  interest,  in  like  manner,  the  sum  of  5,000/., 
the  remaining  part  of  the  last-mentioned  10,000/.,  and  pay,  to  Lady  Astley, 
the  interest  and  dividends  thereof,  during  her  life ;  and,  after  her  decease,  to 
pay  the  last  mentioned  5,000/.  also  to  Edward  John  Astley,  Henry  Nicholas 
Astley,  and  William  Coke  Astley,  in  equal  shares,  when  they  should  attain 
the  age  of  twenty-ooe  years,  with  benefit  of  survivorship  in  case^ny  of  them 
should  die  before  they  attained  that  age ;  and,  in  case  they  should  all  die 
before  they  attained  that  age,  to  pay  the  last-mentioned  sum  of  5,000/.  to 
Bernard  Astley  and  Richard  Astley,  in  equal  shares,  when  they  should  attain 
their  ages  of  twenty^one  years,  with  benefit  of  survivorship  as  before  stated ; 
and,  in  case  Bernard  Astley,  Richard  Astley,  Edward  John  Astley,  Henry 
Nicholas  Astley.  and  William  Coke  Astley  should  all  die  before  they  should 
attain  their  respective  ages  of  twenty-one  years,  to  pay  the  two  last-mentioned 
sums  of  5,000/.,  and  5,000/.  to  Lady  Astley,  her  executors,  administrators 
and  assigns. 

The  leases  of  the  rectory  and  hereditaments,  bequeathed  by  the  will  of 
Richard  Warner,  were,  from  time  to  time,  during  the  life  of  the  first-named 
Mary  Milles,  renewed  in  her  name. 

*Mary  Milles  died  in  or  aboJt  the  month  of  October,  1781,  leaving  [*303] 
Richard  Milles,  her  eldest  son  and  heir  male  of  her  body,  her  surviving. 
After  her  decease,  the  leases  of  the  rectory  and  hereditaments  were,  from  time 
to  time,  renewed  in  the  name  of  Richard  Milles,  and,  particularly  by  an  inden- 
ture dated  the  3d  of  June,  1 800,  whereby  the  dean  and  chapter  of  Norwich 
did,  on  the  surrender  of  the  then  existing  lease,  demise,  unto  Richard  Milles, 
the  site  of  the  rectory  of  North  Elmham,  and  certain  lands,  tithes  and  heredita- 
menu  therein  described  (being  parcel  of  the  leasehold  hereditaments  bequeathed 
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by  the  will  of  Richard  Warner)  to  Richard  Milles,  for  twenty-one  years  :  and 
also,  by  another  indenture,  bearing  even  date  with  the  last  indenture,  whereby 
the  dean  and  chapter  did,  on  the  surrender  of  the  then  existing  lease,  denaise,  to 
Richard  Milles,  certain  lands  and  hereditaments  in  Gately  and  Colkirk,  in  the 
county  of  Norfolk,  being  the  remainder  of  the  leasehold  premises  bequeathed 
as  before  described,  except  a  wood  in  Gately,  and  one  grovite  there,  and  one 
other  grovite  m  Colkirk  ;  to  hold  the  same,  except  as  therein  excepted,  unto 
Richard  Milles  for  twenty-one  years. 

By  an  indenture,  dated  the  30th  of  September,  1801,  and  enrolled  as  the  law 
requires  for  conveyances  of  estates  sold  to  purchase  or  redeem  the  land  tax,  and 
made  between  the  dean  and  chapter  of  the  first  part,  two  of  the  commissioners 
for  the  redemption  and  sale  of  the  land  tax  of  the  second  part,  Richard  Milles 
of  the  third  part,  and  Thomas  Wodehouse,  Esq.,  of  the  fourth  part,  after  reciting 
that  the  dean  and  chapter  being  desirous  of  availing  themselves  of  the  powers 

which,  by  certain  acts  passed  for  the  redemption  and  purchase  of  land 
[*304]    *tax,  were  given  to  bodies  corporate  and  companies,  enabling  Uiem  to 

sell  a  competent  psrt  of  their  manors,  messuages,  lands,  tenements  and 
hereditaments,  for  redeeming  or  purchasing  their  land  tax,  had  agreed  to  sell 
to  Richaid  Milles  the  site  of  the  rectory  or  parsonage,  lands,  tenements  and 
hereditaments  thereinafter  described  for  5,9G7/.  lOs.  Id  (exclusive  of  562/.  Is. 
dd,  the  value  of  the  full  grown  timber  growing  thereon,)  and  which  two  sums 
amounted  to  the  sum  of  6,529/.  175.  4(/.  and  that  the  commissioners  had  agreed 
to  confirm  such  contract,  and  that  Richard  Milles  had  redeemed  the  land  tax 
of  the  estate  with  his  own  money ;  it  was  witnessed  thaty  in  consideration  of 
662/.  75.  ^d^y  paid  by  Richard  Milles  to  the  dean  and  chapter,  in  discharge  of 
the  costs  and  expenses  attending  sales  made  by  the  dean  and  chapter  for  the 
redemption  of  their  land  tax;  and  in  consideration  of  5,967/.  \Qs.  Id.,  by 
Richard  Milles,  paid  into  the  bank  of  England  to  be  placed  to  the  account  of 
the  commissioners  for  the  redemption  of  the  national  debt,  the  dean  and  chapter 
did,  in  exercise  of  the  powers  vested  in  them  by  the  several  acts  therein  referred 
to,convey,  and  the  commissioners  did  confirm,  unto  Thomas  Wodehouse,  and  his 
heirs,  the  site  of  the  reetory  or  parsonage,  lands,  tenements  and  hereditaments 
comprised  in  the  leases,  and  also  the  woods,  lands  and  hereditaments  excepted 
out  of  the  last*mentioned  lease,  upon  trust  to  convey  the  same  to  the  uses  ex- 
pressed in  the  next  stated  indentures. 

By  indentures  of  lease  and  release,  dated  the  Ist  and  2d  of  October,  1801, 

the  release  made  between  Thomas  Wodehouse  of  the  first  part.  Rich- 
f  *305]   ard  Milles  of  *the  second  part,  the  commissioners  of  the  third  part,  and 

Lewis  Thomas  Watson  Lord  Sondes  of  the  fourth  part ;  after  reciting 
that  Milles  was  desirous  that  the  immediate  estates  and  interesU  in  the  heredit- 
aments and  premises  under  the  subsisting  leases  thereof,  as  well  as  the  rever- 
sions in  fee  expectant  thereon,  and  also,  the  woods,  lands  and  hereditaments 
excepted  out  of  the  last  mentioned  lease,  but  purchased  by  Milles  as  aforesaid, 
might  be  charged  with  the  re-payment  to  him  of  the  purchase  money  and 
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interest,  aod  that,  subject  to  such  charge,  the  same  woods,  lands  and  heredita- 
ments, as  well  as  the  rerersion  of  the  leasehold  hereditaments,  might  be  con* 
▼eyed  in  manner  after- mentioned  ;  it  was  witnessed  that,  in  pursuance  of  the 
directions  contained  in  the  acts  therein  mentioned  for  the  redemption  and  sale 
of  the  land  tax,  Thomas  Wodehouse  conveyed,  to  Lord  Sondes  and  his  heirs, 
the  rectory  and  parsonage  and  other  hereditaments  comprised  in  the  last  inden* 
ture,  to  the 'use  of  Lord  Sbndes,  bis  executors,  administrators  and  assigns,  for 
1,000  years,  and,  subject  thereto,  to  and  for  such  of  the  uses,  trusts  and  pur* 
poses  expoessed  in  the  will  of  Richard  Warner,  concerning  his  freehold  estates 
thereby  devised  to  his  daughter  Mary  Milles  with  such  remainder  over  as 
aforesaid,  and  which  precede  the  limitations  to  the  heirs  male  of  her  body,  as 
were  then  capable  of  taking  effect :  and,  after  the  determination  of  the  said  seve- 
ral lives  and  estates  then  subsisting,  which  preceded  the  limitation  to  the  heirs 
male  af  the  body  of  Mary  Milles,  then  to  the  use  of  the  heirs  male  of  the  body 
of  Mary  Milles,  and,  for  default  of  such  issue,  to  the  use  of  the  right  heirs  of 
Richard  Warner  for  ever,  subject  to  a  proviso  for  cesser  of  the  term  of 
1,000  years,  in  case  the  person  or  fpersons  who  should,  for  the  time  [*306]« 
being,  be  entitled  to  the  premises  subject  to  that  tenn,  should  pay  to 
Richard  Milles,  his  executors,  administrators  and  assigns,  the  sum  of  6,529/. 
17#.  4d.,  with  interest,  on  the  2d  of  April  then  next :  provided  that  the  persons 
who  should,  from  time  to  time,  be  entitled  to  the  rents  of  the  hereditaments 
thereby  released,  subject  to  the  term  of  1,000  years,  should  be  charged  with 
the  payment  of  the  interest  of  6,529Z.  17^.  4d.  which  should  accrue  during  his 
estate  in  the  same  hereditaments,  and  that  no  greater  arrear  than  one  year  should 
be  recoverable  against  any  person  who  should  become  entitled  in  remainder, 
for  interest  accrued  during  the  estate  or  term  of  any  person  entitled  to  any  pre- 
ceding estate  in  the  premises ,  and  that  Richard  Milles,  his  executors  and 
administrators  should,  from  thenceforth,  stand  possessed  of  the  premises,  de- 
mised to  him  by  the  two  leases  of  the  3d  of  June,  1800,  in  the  first  place,  as 
a  security  to  him  for  the  payment  of  the  6,529/.  17s.  4d.  and  interest,  and,  sub- 
ject thereto,  upon  and  for  such  trusts  and  purposes  as  the  same  premise;  were 
then  liable  to  in  manner  before  mentioned. 

The  act  of  parliament  by  virtue  of  which  the  commissioners  were  made 
directing  parlies  to  the  last  mentioned  indenture,  was  the  39th  Geo.,  3.  c.  108  ; 
by  the  8lh  section  of  which  it  is  enacted  that,  where  the  reversion  of  any 
manors,  messuages,  lands,  tenements  or  other  hereditaments,  holden  under  any 
body  poUiic  or  corporate,  or  company,  as  therein  mentioned,  by  virtue  of  any 
lease  for  one  or  more  life  or  lives,  or  for  years  absolute  or  determinable  on  the 
dropping  of  one  or  more  life  or  lives,  or  by  copy  of  court  roll,  or  cus- 
tomary tenure  for  life  or  lives,  should  be  ♦purchased  under  the  powers  [•307] 
of  the 'same  act,  or  of  any  acts  therein  mentioned,  by  or  with  the 
money  of  the  persons  for  the  time  being  beneficially  entitled  to  the  rents  and 
profits  thereof;  and  where  such  lease  or  leases  should  be  subject  to  any  will 
or  settlement,  so  that  such  person  should  not,  at  the  time  of  purchasing  the  re- 
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version  thereof,  be  entitled  to  the  absolute  interest  under  such  lease  or  leases, 
then  the  reversion  should  be  settled,  under  the  direction  of  the  commissioners 
appointed  as  therein  mentioned,  in  such  manner  as  that  the  amount  of  the 
money  paid  for  purchase  thereof,  with  lawful  interest,  might  be  a  charge  on 
such  reversion  for  the  benefit  of  the  persons  advancing  the  same,  their  execu- 
tors, administrators  or  assigns ;  and  that,  subject  thereto,  the  fee-simple  of  such 
manors,  messuages,  lands,  tenements  or  other  hereditaments,  should  be  settled, 
under  the  like  direction,  for  the  benefit  of  the  persons  so  purchasing  the  same, 
and  of  such  other  persons  as  would  have  been  entitled,  under  such  will  or  set- 
tlement, to  the  benefit  of  any  renewed  lease  or  leases  for  the  time  being,  and 
so  as  to  be  enjoyed  by  them  for  such  respective  estates  and  interests  as,  con- 
sidering the  alteration  of  the  tenure,  should  appear  to  the  commissioners  most 
correspondent  with  the  intention  of  such  will  or  settlement :  provided  that  it 
should  be  lawful  for  the  commissioners  to  direct  an  application  to  be  made  to 
the  court  of  chancery,  in  a  summary  way,  for  obtaining  direction  as  to  the 
mode  of  settling  any  such  reversion,  where  the  case  should  appear  to  them  to 
be  attended  with  diflSculty. 

By  an  indenture,  dated  the  Slst  of  June,  1808,  endorsed  upon  the  before- 
stated,  deed-poll,  and  made  between  Mary  Milles,  daughter  of  the  firsts 
[*308]  named  *Mary  M tiles,  of  the  first  part,  Richard  Milles,  of  the  second 
part,  and  William  Deedes,  esquire,  of  the  third  part,  after  stating 
that  the  first-named  Mary  Milles  had  departed  this  life,  and  that  Mary  Milles, 
party  thereto,  would,  under  the  appointment  contained  in  the  deed  poll,  be- 
come entitled,  after  the  deceases  of  Richard  Milles  and  John  Milles,  and  after 
failure  of  issue  male  of  their  respective  bodies,  to  the  principal  sum  of  10,000/. 
to  be  raised  as  therein  mentioned,  with  interest  at  four  per  cent  per  annum,  to 
be  computed  from  the  decease  of  the  survivor  of  Richard  Milles  and  John 
Milles,  or  from  the  time  of  the  failure  of  such  issue  male,  and  that  Mary 
Milles,  party  thereto,  had  agreed,  with  Richard  Milles,  for  the  sale  to  him  of 
her  interest  in  the  10,000Z.  and  all  interest  to  accrue  thereon,  for  the  sum  of 
5,250/.  and  that  Richard  Milles  was  desirous  that  the  same  should  be  assigned 
to  Deedes  upon  the  trusts  thereinafter  expressed,  Mary  Milles  assigned  to 
Deedes  the  said  sum  of  1 0,000/.,  together  with  all  interest  that  should  accrue 
thereon,  upon  trust  to  dispose  of  the  same  unto  such  persons,  in  such  shares  as 
Richard  Milles  should,  by  any  deed  under  his  hand  and  seal,  to  be  attested  by 
two  or  more  creditable  witnesses,  or  by  his  will,  attested  in  like  manner,  direct ; 
and,  in  default  thereof,  in  tiustfor  Richard  Milles,  his  executors,  administrators 
and  assigns. 

John  Milles,  in  or  about  the  month  of  October,  1810,  sold  to  Richard  Milles 
the  5,000/.  by  the  deed  poll  appointed,  by  the  first-named  Mary  Milles,  to  be 
paid  to  the  executors,  administrators  and  assigns  of  him,  John  Milles,  in  the 
events  before  mentioned,  together  with  all  interest  that  should  accrue  thereon, 
for  3,383/.  and  the  same  was  assigned  by  John  Milles  to  William 
[•309]    *DeedeSy  in  trust  for  Richard  Milles,  by  an  indenture  dated  the  12th  of 
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October*  1810»  endorsed  upon  the  deed  poll,  similar,  in  point  of  form,  to  the 
last  slated  indenture. 

William  Coke  Astley  died  under  age,  leaving  Henry  Nicholas  Astley  and 
Edward  John  Astley  him  surviving,  who  both  lived  to  attain  the  age  of  twenty- 
one  years. 

In  January,  1817,  Henry  Nicholas  Astley  sold  to  Richard  Milles  the  2,600/. 
(to  which  he  was  entitled,'  in  the  events  before  mentioned,  under  the  appoint- 
ment made  by  the  first-named  Mary  Milles  by  the  deed  poll,)  together  with 
all  interest  that  should  accrue  thereon,  for  1,992/.  10s. ;  and  the  same  was  as- 
signed by  Henry  Nicholas  Astley,  to  William  Deedes,  in  trust  for  Richard 
Milles,  by  an  indenture  dated  the  28th  of  January,  1817,  endorsed  upon  the 
deed  poll,  and  similar,  in  all  respects,  to  the  two  last  indentures. 

Neither  Richard  Milles  nor  John  Milles  had  any  issue  male.  Richard  Milles 
had  issue  one  daughter  only,  Mary  Elizabeth  Milles ;  who,  in  November,  1785, 
intermarried  with  Lewis  Thomas  I^rd  Sondes,  since  deceased,  by  whom  she 
bad  issue  four  sons  and  two  daughters.  Lady  Sondes  died  in  September, 
1818,  leaving  Lewis  Richard  Lord  Sondes  her  eldest  son  and  heir  at  law,  and 
heir  of  her  body.  John  Milles  died  previously  to  the  execution  of  the  next- 
mentioned  indentures. 

By  indentures  of  lease  and  release,  date4  the  24th  and  25th  of  November, 
181S,  the  release  made  between  Richard  Milles,  of  the  first  part, 
Lewis  Richard  Lord  *Sondcs,  of  the  second  part,  Thomas  Aikinspn,  [♦SIO] 
Gent.,  of  the  third  part,  and  Thomas  Starr,  Gent.,  of  the  fourth  part, 
after  reciting  that,  by  indentures  of  lease  and  release  of  the  13th  and  14th  of 
December,  1773,  and  by  a  common  recovery  suffered  in  pursuance  of  an  agree- 
ment contained  in  the  said  indenture  of  release,  and  a  declaration  of  the  uses 
of  that  recovery  contained  in  the  same  indenture,  and  by  reason  of  the  deter- 
mination or  failure  of  divers  estates,  uses  and  interests  limited  or  created  by 
the  same  indenture,  the  manors,  messuages,  advowsons,  farms,  lands,  tene- 
ments and  hereditaments  thereinbefore  mentioned  to  be  comprised  in  the  same 
indentures  of  lease  and  release  and  recovery,  then  stood  limited  to  the  use  of 
Richard  Milles  and  his  assigns,  for  life,  with  remainder  to  the  use  of  his  first 
and  other  ^ons,  successively,  according  to  the  priority  of  their  births,  in  tail 
male ;  with  remainder  to  John  Wodehouse  and  Lewis  Cage,  for  500  years, 
upon  certain  trusts  declared  of  the  same  term,  being  trusts  for  raising,  after 
the  deceases  of  Mary  Milles,  Richard  Milles  and  John  Milles,  (who  was  then 
since  dead  without  issue,)  and  after  failure  of  issue  male  of  Richard  Milles 
and  John  Milles,  the  sum  of  25,000/.  to  be  paid  to  such  persons,  at  such' times, 
and  iu  such  shares,  manner  and  form  as  Mary  Milles  should,  by  deed  or  will, 
to  be  by  her  sealed  and  delivered  iu  the  presence  of  two  or  more  credible  wit- 
nesses, direct  or  appoint,  being  a  sum  of  25,000/.  of  which  an  appointment 
was  made  by  Mary  Milles,  by  a  deed  poll,  dated  the  24th  of  October,  1775  • 
with  remainder  to  Lewis  Richard  Lord  Sondes  in  tail,  as  being  the  eldest  son 
of  Mary  Elizabeth  Milles,  afterwards  the  wife  of  Lewis  Thomas  Lord  Sondes, 
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and  who  was  the  only  daughter  of  Richard  Milles ;  with  divers  re- 
[*311]    mainders  *over ;  and,  after  reciting  that  there  was  no  issue  male  of 

Richard  Milles,  nor  any  probability  of  any  issue  male  of  him,  and  that 
Richard  Milles  agreed  to  purchase,  of  Lewis  Richard  Lord  Sondes,  the  bene* 
fit  of  the  remainder  in  tail  of  Lord  Sondes  in  the  manors  and  other  heredita- 
ments, and  that  the  price  to  be  paid  for  the  same  remainder  in  tail,  or  rever- 
sionary interest,  and  of  a  recovery  to  be  suffered  to*  bar  the  same  entail  and 
the  remainders  expectant  thereon,  was  42,000/. :  it  was  witnessed  that,  in  con- 
sideration of  42,000/.  to  Lewis  Richard  Lord  Sondes,  paid  by  Richard  Milles, 
for  the  puichase  of  the  estate  and  interest  of  Lewis  Richard  Lord  Sondes  in 
the  manor,  messuages  and  other  hereditaments  thereinafter  released,  Richard 
Milles  conveyed,  and  Lord  Sondes  conveyed  and  confirmed  to  Thomas  Atkin- 
son, his  heirs  and  assigns,  the  aforesaid  manor,  advowson  and  hereditaments, 
to  the  intent  that  a  common  recovery  might  be  suffered  thereof,  which  should 
enure  to  confirm  all  estates  and  interests  which  were  limited,  by  the  therein- 
before recited  indentures  of  lease  and  release,  prior  to  the  estate  tail  then  or 
then  lately  vested  in  Lewis  Richard  Lord  Sondes,  and  to  all  powers  annexed 
or  collateral  to  the  same  estates  and  interests,  and  to  all  estates,  interests  and 
charges  which  had  been  created  by  virtue  of  the  same  powers,  and  were  then 
subsisting;  and,  subject  thereto,  to  the  use  of  Richard  Milles,  his  heirs  and 
assigns  for  ever.  A  common  recovery  was  accordingly  suffered  as  of  Michael- 
mas term,  59th  Geo.  3. 

Richard  Milles,  by  his.  will  dated  the  2d  of  December,  1818,  gave  all  his 
manors,  farms,  tenements  and    hereditaments,  in  North  Elmham,   Gaiely, 

Colkirk,  Beetley  and  Stanfield,  and  elsewhere,  in  the  county  of 
[*3I2]    'Norfolk,  and  also  the  site  of  the  rectory  and  parsonage,  and  the 

advowson  to  the  vicarage  or^ church  of  Elmham,  subject,  as  to  the  said 
manors  and  estates,  to  such  charges  and  incumbrances  as  might  be  charged 
thereon  at  the  time  of  his  decease,  to  the  honorable  George  Watson,  senior, 
and  Sir  Henry  Oxenden,  Bart,  for  500  years  from  his  decease,  and,  subject 
thereto,  to  the  use  of  his  grandson,  the  honorable  George  John  Watson,  dur- 
ing his  life,  with  remainder  to  trustees  to  preserve  contingent  remainders ; 
with  remainder  to  the  first  and  other  sons  of  his  said  grandson,  successively, 
in  tail  male  ;  with  remainder  to  the  use  of  the  testator's  grandson,  the  honor- 
able Henry  Watson,  during  his  life,  with,  remainders  to  trustees  to  preserve  con- 
tingent remainders ;  with  remainder  to  the  use  of  the  first  and  other  sons  of 
his  last-named  grandson,  in  tail- male  ;  with  remainder  to  the  testator's  grand- 
son, the  honorable  Richard  Watson,  during  his  life ;  with  remainder  to  the  same 
trustees  to  preserve  contingent  remainders ;  with  remainder  to  the  first  and 
other  sons  of  Richard  Watson,  in  tail  male ;  with  remainder  to  the  second 
and  every  other  son,  other  than  an  eldest  son,  of  his  granddaughter,  Mary 
Grace  Lady  Palmer,  for  life ;  with  remainder  to  the  same  trustees  to  preserve 
contingent  remainders ;  with  remainder  to  the  first  and  every  other  son  of  such 
second  and  every  other  son,  other  than  a  first  and  eldest  son  as  aforesaid, 
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successively,  in  tail  male  ;  and,  in  default  of  such  issue,  to  the  use 
of  his,  the  testator's,  granddaughter,  the  honorable  Catharine  Watson, 
for  her  life ;  with  remainder  to  the  same  trustees  to  presenre  contingent 
remainders  ;  With  remainder  to  the  second  and  every  other  son,  other 
than  and  except  a  first  and  eldest  son  of  the  body  of  his  grand- 
<daughter  Catharine,  successively,  in  tail  male  ;  with  ^remainder  to  his,  [*31d] 
the  testator's,  nephew,  the  reverend  Henry  Nicholas  Aslley,  for  his 
life ;  with  remainder  to  the  same  trustees  to  preserve  contingent  remainders  : 
with  remainder  to  the  first  and  every  other  son  of  his  said  nephew,  then  be- 
gotten,  successively,  in  tail  male ;  with  remainder  to  the  right  heirs  of  his 
nephew  Henry  Nicholas  Astley  :  and  the  testator  declared  that  the  term  of 
500  years  was  limited  to  the  trustees  upon  trust  to  raise  and  pay  the  several 
legacies  therein  bequeathed  to  his  granddaughter  Mary  Grace  Lady  Palmer, 
Sir  John  Henry  Palmer,  his  grand-daughter  Catharine  Watson,  the  children  of 
his  grand-daughter  Lady  Palmer,  his  sister  of  the  last-named  Mary  Milles,  and 
his  nephew  Henry  Nicholas  Astley,  with  a  proviso  for  the  cesser  of  the  term 
on  the  trusts  thereof  being  performed  :  and  the  testator  directed  the  tenants  for 
life,  and  all  the  other  persons  who  shonld  successively  come  into  possession  of 
the  manors  and  hereditaments  thereby  devised,  to  assume  the  name  and  arms 
of  Milles  only,  within  six  months  after  his  death,  on  pain  of  forfeiting  the 
estates  limited  to  them  respectively  :  and  he  appointed  his  wife,  Mary  Eliza- 
beth Milles,  sole  executrix  and  residuary  legatee  of  his  will. 

By  indentures  of  lease  and  release,  dated  the  29th  and  30th  of  January,  1819, 
made  between  Richard  Milles  of  the  first  part,  George  Stillyard  King  of  the 
second  part,  and  Thomas  Starr  of  the  third  part  (the  release  reciting  that 
Richard  Milles  had  determined  to  suffer  a  recovery  of  the  messuage  and  rectory 
purchased  of  the  dean  and  chapter  of  Norwich,  comprising  the  hereditaments 
formerly  leasehold  devised  by  Richard  Warner,  and  to  limit  the  same 
to  himself  in  fee,  ^discharged  of  all  estates  tail)  and  by  a  recovery  [*314] 
duly  suffered  accordingly,  the  last-mentioned  hereditaments  were  con- 
veyed and  assured  to  the  use  of  Richard  Milles  in  fee. 

Richaid  Milles,  made  a  codicil,  dated  the  17th  February,  1820,  and,  after 
stating  that,  since  making  his  will,  he  had  suffered  a  recovery  of  certain  mes- 
suages, lands  and  tenements  in  North  Elmham,  Gately  and  Colkirk,  in  Nor* 
folk,  and  also  of  the' site  of  the  rectory  and  parsonage  of  North  Elmham,  which 
he  purchased  of  the  dean  and  chapter  of  Norwich,  and  that,  by  the  deed  to 
suffer  the  said  recovery,  the  fee  of  the  premises  was  vested  in  him,  and  he  did, 
by  that  codicil,  give  the  said  hereditaments  and  premises  so  purchased  by  him, 
unto  the  honorable  George  Watson,  senior,  and  Sir  Henry  Oxenden,  Bart.,  the 
trustees  in  his  will  named,  for  the  term  of  500  years,  and,  subject  thereto,  to 
the  use  of  his,  the  testator's,  grandson,  the  honorable  George  John  Watson, 
during  his  life,  and,  after  the  determination  of  that  estate,  to  the  use  of  the 
first  and  every  other  son  of  his  said  grandson,  successively,  in  tail  male,  with 
remainders  over  to  such  and  the  same  persons,  and  to  and  for  such  uses, 
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•States  and  purposes  as  he  bad,  by  bis  will,  devised  his  manors  and  all  other 
his  estates  in  Norfolk. 

Richard  Milles  died,  in  September,  1820|  leaving  Lewis  Richard  Lord 
Sondes  his  eldest  grandson  and  heir-at-law ;  and,  after  his  decease,  Mary 
Elizabeth  Milles,  his  widow,  proved  his  will.    George  John  Watson  assumed 

the  name  and  arms  of  Milles  only,  as  directed  by  the  will. 
[*dl5]  *Mary  Elizabeth  Milles  made  her  will,  dated  the  9th  November, 
1820,  and  thereby,  amongst  other  legacies,  left  200/.  to  the  plaintiff, 
Mary  Ann  Elizabeth  Astley ;  and  she  also  left  legacies,  altogether  to  a  large 
amount,  to  the  defendants,  Henry  Nicholas  Astley,  Mary  Grace  Lady  Palmer, 
and  her  giandchildren  Henry  Watson*  Richard  Watson,  Catharine  Watson,  and 
George  John  Milles,  and  appointed  the  said  George  John  Milles  her  executor 
and  residuary  legatee.  Mary  Elizabeth  Milles  died  in  September,  1823 :  and, 
after  her  decease*  George  John  Miles  oroved  her  will. 

The  bill,  after  stating  to  the  effect  afbresaid,  alleged  that  the  10,000/.  by  the 
deed  poll  appointed  by  the  first-named  Mary  Milles  to  be  paid  to  Mary  Milles, 
the  daughter,  and  by  her  sold  and  assigned  to  Richard  Milles,  and  the  5,000{. 
in  like  manner  appointed  to  be  paid  to  the  executors,  administrators  and  assigns 
of  John  Milles,  and  by  him  sold  and  assigned  to  Richard  Milles,  and  also  the 
2,500/.,  part  of  the  10,000/.,  in  like  manner  appointed  to  be  paid  to  Henry 
Lee  Warner  and  *  John  Astley,  in  trust  as  aforesaid,  to  which  Henry  Nicholas 
Astley  would  have  been  entitled,  and  which  was  by  him  sold  and  assigned  to 
Richard  Milles,  and  the  6,529/.  175.  4c/.,  by  the  term  of  1,000  years,  created 
by  the  indentures  of  lease  and  release  of  the  1st  and  2d  October,  1801,  se* 
cured  to  be  paid  to  Richard  Milles  as  before  mentioned,  formed  part  of  his 
personal  estate  at  the  time  of  his  decease ;  and  that  Mary  Elizabeth  Milles, 
his  widow,  became  entitled  thereto  as  residuary  legatee  named  in  his  will,  and 
that  the  same  sums  of  money,  with  the  interest  due  thereon,  formed  part  of 
the  personal  estate  of  Mary  Elizabeth  Milles  at  the  time  of  her  de- 
[*316]  cease  :  tliat  Richard  Milles,  in  his  lifetime,  ^always  considered  those 
sums  as  part  of  his  personal  estate,  and  Mary  Elizabeth  Milles  also» 
in  her  lifetime,  always  considered  them  and  the  interest  due  thereon  as  part  of 
her  personal  estate,  and,  at  the  time  of  making  her  will,  calculated  upon  those 
sums  and  the  interest  due  thereon  for  the  payment  of  the  legacies  given  by  her 
will ;  and  that  her  personal  estate,  independently  of  those  stims  and  the  interest 
due  thereon,  was,  at  the  time  of  making  her  will  and  of  her  death,  wholly  in* 
sufficient  for  the  payment  of  the  legacies  given  in  her  will :  that  Mary  Milles, 
the  sister  of  Richard  Milles,  died  after  his  decease,  having  made  her  will,  dated 
the  11th  of  May  1816,  and  thereby  appointed  Edward  William  Corry  Ast* 
ley  and  the  said  Richard  Milles  executors  thereof ;  and  that,  since  her  decease. 
Edward  William  Corry  Astley  had  proved  her  will:  that  Lewis  Thomas 
Lord  Sondes  died  many  years  ago,  having,  in  his  lifetime,  made  his  will,  dated 
the  2d  of  May,  1803,  and  thereby  appointed  the  honorable  George  Watson, 
senior,  and  the,  honorable  Henry  Watson,  executors  thereof,  who  since  his  de* 
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cease  bad  proved  his  will :  that  the  defendants  Lewis  Henry  Palmer,  Geoff- 
rey Palmer,  Theodosia  Mary  Palmer,  Charlotte  Palmer,  Grace  Palmer,  and 
George  John  Palmeri  were  the  only  children  of  Mary  Grace  Lady  Palmer, 
and  that  Catharine  Watson  was  then  unmarried :  that  dame  Ann  Asiley,  wife 
of  Sir  Edward  A8tley»  died  many  years  ago :  that  Lewis  Cage  died,  some 
years  ago,  leaving  John  Lord  Wodehouse  him  surviving,  and  that  he  (Lord 
Wodehouse)  had,  since  the  decease  of  Richard  Milles,  raised  and  paid,  or  was 
immediately  about  to  raise  and  pay,  by  the  means  directed  by  the  indentures 
of  the  13th  and  14th  of  December,  1773,  the  10,000/.,  by  the  deed  poll  of  the 
24tK  October,  1775,  by  the  fii^f  named  Mary  Milles,  directed  to  be 
*paid  to  Henry  Lee  Warner  and  John  Astley,  upon  trust  as  in  the  [^31 7] 
deed  poll  mentioned,  with  the  interest  thereon,  except  the  2500/.,  part 
of  the  last  mentioned  10,000/.,  to  which  Henry  Nicholas  Astley  would  have 
been  entitled  as  aforesaid,  and  which  was  by  him  sold  and  assigned  to  Richard 
Milles,  as  before  mentioned  :  that  John  Astley  died,  many  years  ago,  leaving 
Henry  Lee  Warner  him  surviving,  who  afterwards  died,  having  appointed  Daniel 
Henry  Lee  Warner  his  executor :  that  George  John  Milles  had  issue  one 
son  only,  George  Watson  Milles,  who  was  the  first  tenant  in  tail  of  the  estates 
devised  by  Richard  Milles  :  that  the  10,000/.,  &,000/.,  8,500/.,  as  also  the 
6,529/.  \7s.  4d,  ought  to  be  raised  and  paid  to  George  John  Milles,  for  the  pur* 
pose  of  enabling  him,  by  that  means  and  the  other  estates  and  effects  of  Mary 
Elizabeth  Milles,  to  pay  the  legacies  given  by  her  will.  The  bill  charged  that 
these  sums  formed  part  of  the  personal  estate  of  Richard  Milles,  at  the  time 
of  his  decease,  and  that  Mary  Elizabeth  Milles  became  entitled  thereto  as  his 
residuary  legatee,  and  that  the  same  were  always  considered  by  Richard  Milles 
as  part  of  his  personal  estate  down  to  the  time  of  his  decease  :  that  the  words 
in  his  will :  '*  Subject,  as  to  my  manors  and  estates,  to  such  charges  and  in* 
cumbrances  as  may  be  charged  thereon  at  the  time  of  my  decease,''  had  an  ex- 
press reference  to  such  of  the  said  sums  of  money  as  were  charged  on  the 
manors  and  estates  comprised  in  his  will :  that  Mary  Elizabeth  Milles  always 
considered  those'  sums  as  part  of  her  personal  estate  ;  that  she  calculated  those 
sums  as  part  of  her  personal  estate  in  giving  the  legacies  given  by  her  will,  for 
the  payment  of  which  her  other  personal  estate  and  effects  at  the  time  of 
making  her  will,  and  of  her  death,  were  wholly  inadequate :  that 
several  of  *the  legacies  given  by  her  will  were  given  to  George  John  [*318] 
Milles  and  others  of  the  parties  defendants  thereto,  who,  under  the 
will  and  codicil  of  Richard  Milles,  were  entitled  to  estates  and  interests  in  the 
hereditaments  charged  with  those  sums  of  money :  that,  in  case  those  sums 
did  not  form  part  of  the  personal  estate  of  Richard  Milles,  and  Mary  Eliza- 
beth Milles  did  not  become  entitled  thereto  as  bis  residuary  estates,  yet,  by 
reason  of  her  considering  herself  entitled  to  such  sums,  and  the  interest 
thereon,  and  her  intention  to  dispose  of  and  her  having  disposed  of  the  same 
by  her  will,  George  John  Milles,  and  such  other  persons  as  aforesaid,  ought 
to  be  put  to  their  election  whetiier  to  take  under  the  will  of  Mary  ElizHbeth 
Vol-  L  23 
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Milles  or  against  it ;  and  that,  in  cane  they  elected  to  take  under  the  will»  tlien 
they  ought,  to  the  extent  of  their  respective  estates  and  interests  in  the  heredi* 
taments  under  the  will  and  codicil  of  Richard  Milles,  to  confirm  the  disposition 
made  by  Mary  Elizabeth  Milles  of  those  sums.  The  bill  prayed  that  it  might 
be  declared  that  the  10,000/.,  5,000Z.  2,5000/.»  and  6,529i.,  1 7s.  4d.  formed 
part  of  the  personal  estate  of  Richard  Milles  at  his  decease,  and  that  Mary 
Elizabeth  Milles,  his  widow,  became  entitled  thereto,  as  the  residuary  legatee 
named  in  his  will,  and  that  those  sums  might  be  raised  by  sale  or  mortgage  of 
the  hereditaments  comprised  in  the  term  of  600  years  created  by  the  inden* 
tures  of  the  13th  and  14th  of  December,  177^  and  the  common  recovery  suf- 
fered in  pursuance  thereof,  and  by  sale  or  mortgage  of  the  messuage  or  tene- 
ment, rectory  and  hereditaments  comprised  in  the  term  of  1,000  years,  created 
by  the  indentures  of  the   1st  and  2nd  of  October,  1801 ;  and  that  those  sums, 

when  so  raised,  might  be  paid  to  George  John  Milles,  and  be  by  him 
[*319]    applied,  together  with  the  other  personal  ^estate  of  Mary  Elizabeth 

Millei*,  in  a  due  course  of  administration ;  and,  in  case  the 'court  should 
be  of  opinion  that  those  sums  did  not  form  part  of  the  personal  estate  of  Richard 
Milles,  and  that  his  widow  did  not  become  entitled  thereto,  as  the  residuary  lega- 
tee named  in  his  will,  then  that  it  might  be  declared  that  Mary  Elizabeth  Milles 
intended  to  dispose  of  and  that  she  did  in  fact  dispose  of  those  sums  by  her  will, 
and  that  George  John  Milles  and  such  other  of  the  defendants  as  were  legatees 
named  in  her  will  and  also  took  interests  under  the  will  and  codicil  of  Richard 
Milles  in  the  hereditaments  charged  with  those  sums,  ought  to  elect,  and  that 
they  might  be  put  to  elect  whether  to  take  under  the  will  of  Mary  Elizabeth  Milles 
or  against  it ;  and,  in  case  they  should  elect  to  take  under  her  will,  then  that 
they  might  be  ordered,  to  the  extent  of  their  respective  estates  in  those  heredi- 
taments, to  confirm  the  disposition,  nnade  by  Mary  Elizabeth  Milles,  of  those 
sums  of  money  ;  and,  in  case. they  elected  to  take  against  her  will,  then  that 
they  might  be  ordered  to  give  up  all  their  interests  under  her  will  for  the  ben- 
efit of  the  plaintiff  and  the  other  legatees  named  therein. 

The  defendant,  George  John  Milles,  by  his  answer,  denied  that  the  sums  in 
question  formed  part  of  Richard  Milles'  personal  estate  at  his  decease,  or  at 
any  other  time  subsequently  to  his  purchase  of  the  remainder  in  tail  of  the 
estates  from  Lewis  Richard  Lord  Sondes :  and  he  submitted  that  those  sums 
had  become  merged  or  extinguished  in  the  inheritance  of  the  hereditaments 
originally  charged  therewith  :  and  he  said  that  Richard  Milles  intended  that 
they  should  be  extinguished  for  the  benefit  of  the  persons  entitled  to  the  estates 

charged  therewith  :  that  the  words  in  Richard  Milles'  will,  particular- 
[*320]    ly  ^referred  to  in  the  bill,  had  not  any  reference  to  such  of  the  sums 

as  were  charged  on  the  estates  comprised  in  his  will,  but  refened, 
wholly  or  principally,  to  the  charge  or  charges  to  the  extent  of  7,500/.,  part 
of  the  25,000/.,  which  was  not  purchased  by  Richard  Milles,  as  also  to  the 
particular  charges  to  which  the  estate  purchased  of  the  dean  and  chapter  of 
Norwich  were  made  subjecti  undei4he  leases  thereof  and  the  conveyance  of 
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the  revereion  thereof  by  the  dean  and  chapter,  under  the  direction  of  the  com- 
miasioners :  he  admitted  that  the  personal  estate  of  Mary  Elizabeth  Milleff« 
independently  of  the  sums  in  question,  were  greatly  inadequate  for  payment 
of  the  legacies  given  by  her  will,  and  that  she,  finding  that  her  right  to  those 
BVLUM  was  not  admitted,  determined  to  61e  a  bill  in  this  court  for  the  purpose 
of  establishing  her  right  thereto,  and  that  she  had  given  instructions  for  the 
filing  of  such  bill,  and  that  the  draft  was  prepared  and  would  have  been  filed  if 
she  had  not  died  at  the  time  she  did  :  he  also  admitted  that  several  of  the 
legacies  given  by  the  will  of  Mary  Elizabeth  Milles  to  him,  the  defendant,  and 
to  others  of  the  defendants  wi|^|ere  entitled,  under  the  will  and  codicil  of 
Richard  Milles,  to  estates  andlRCTests  in  the  hereditaments  charged  with  the 
sums  of  money  ;  but  said  that  those  defendants  ought  not  to  be  put  to 
their  election  whether  to  take  under  or  against  the  will  of  Mary  Elizabeth 
Milles. 

Mr.  Starr,  a  solicitor,  who  was  one  of  the  witnesses  in  the  cause,  deposed 
that,  about  November,  1818,  he  was  professionally  concerned,  for  Richard 
Milles,  in  a  purchase  made  by  him  from  Lewis  Richard  I^rd  Sondes,  of  the 
benefit  of  the  remainder  in  tail  of  Lewis  Richard  Lord  Sondes,  in  the 
manor  of  North  Elmham,  *Nowers,  and  other  manors  and  estates  in  r*321'| 
Norfolk  ;  and  that,  in  estimating  the  gross  value  of  such  benefit,  a 
sum  of  25,000/.,  which  was  considered  by  Milles  and  Lord  Sondes,  as  a 
charge  upon  the  estates,  and  in  which  sum  the  witness  believed  that  the  sums 
of  10,000/.  5,000/.  and  2,500/.  were  considered  by  Milles  to  be  included, 
was  deducted  from  such  gross  value,  and  that  a  sum  of  6,800/.,  which  was 
considered  by  Milles  and  Lord  Sondes  as  a  charge  upon  an  estate  purchased 
of  the  dean  and  chapter  of  Norwich  by  Milles,  the  rent  of  which  estate  was 
included  in  the  gross  rental  of  the  first-mentioned  estate,  was  also  deducted 
from  such  gross  value  :  that  he  was  the  solicitor  of  Mary  Elizabeth  Milles  for 
two  years  and  upwards  before  her  death  :  that  he  believed  that  she  considered 
the  sums  of  10,000/.,  5,000/.  and  2,500/.,  amounting  together  to  17,500/.,  as 
part  of  the  personal  estate  of  Richard  Milles,  and  as  part  of  her  own  person- 
al estate,  down  to  the  time  of  her  deaih ;  because,  in  her  character  as  the  sole 
executrix  of  the  will  of  Richard  Milles,  when  she  proved  the  same  she  did, 
in  computing  the  amount  of  the  value  of  the  personal  estate  of  Richard  Milles, 
at  the  time  of  his  death,  include  a  sum  of  17,500/.  his  proportion  of  a  charge 
upon  an  estate  in  Norfolk ;  and  did  also,  in  the  like  character,  and  as  the 
residuary  legatee  named  in  the  will  of  Richard  Milles,  include  a  similar  sum 
of  17,500/.  in  the  particulars  of  the  account  of  his  personal  estate,  which  was 
sent  to  the  legacy  duty  department ;  and  because,  in  conversations  with  Mary 
Elizabeth  Milles,  upon  the  subject  of  the  17,500/.,  she  considered  it  as  part  of 
ber  property :  that  Mary  Elizabeth  Milles  did,  in  her  life-time,  determined  to  file 
a  bill,  for  the  purpose  of  establishing  her  right  to  these  sums  of 
10,000/.,  *5,000/.  and  2,500/.,  but  she  never  mentioned  to  him  the  [*322] 
•ttm  of  6,629/.  lis.  4i. ;  and  that  she  gave  instructions  to  him  for  the 
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filing  such  bill,  aud  ibe  draft  of  such  bill  was  prepared,  in  or  about  Trinity 

term,   1823,  and  waited  only  for  some  necessary  revision  previously   to  the 

filing  thereof ;   and   that  such  bill   would  have  been  filed   in  the  ensuing 

Michaelmas  term,  if  Mary  Elizabeth  Milles  had  not  died  at  the  time  she  did. 

Thomas  Smith,  another  witness,  and  who  had  been  Richard  Milles'  sol^i- 
tor,  from  1781  down  to  his  death,  deposed  that  Richard  Milles,  at  the  time  he 
gave  the  witness  instructions  for  his  will,  which  was  in  the  month  of  Novem* 
ber,  181 89  showed  to  the  witness  the  deed  of  appointment,  made  by  Mary 
Milles,  his  mother,  charging  his  estates  in  Norfolk  with  the  payment  of  25,000/. 
upon  which  deed  the  discharges  by  Marv^^Iies,  the  daughter,  and  John 
Milles,  for  the  sums  of  money  to  which  theySire  entitled  under  the  deed  of 
appointment,  were  endorsed,  and  which  discharges  so  endorsed,  Richard 
Milles  told  the  witness  were  prepared  by  Messrs,  Forater,  Cook  and  Frere  of 
Lincoln's  Inn  :  that  a  discharge,  from  Henry  Nicholas  Astley,  for  the  sum  to 
which  he  was  entitled  under  the  said  deed,  was  prepared  by  the  witness ;  that 
witness  did  not  know  how  the  sum  of  6,529/.  ITs.  4c(.  was  paid  or  discharged  : 
that  he  believed  that  Milles  considered  the  several  other  sums  to  be  extin** 
guished,  as  a  charge  on  his  estate,  at  the  time  he  paid  the  same :  that,  in  No* 
vember,  1818,  when  Milles  gave  the  witness  instructions  for  his  will,  he  said 
to  the  witness :  ''  Mr.  Smyth  my  mother  had  a  power  to  charge  this  estate 
(meaning  the  North  Elmham  estate)  with  25,000/. ;  this  would  have 
[*323]  been  a  heavy  incumbrance  upon  the  estate  *I  shall  give  to  my  grand* 
son,  George  John.  Ttie  charges  which  I  have  paid  to  my  brother 
John,  and  sister  Mary,  I  have  paid  out  of  my  own  money ;  and  I  intend  oiy 
grandson  should  have  the  estate  discharged  from  them ;  for  I  do  not  consider 
the  moneys  I  have  paid  as  a  debt  due  to  myself:*'  that  he  also  said  to  the 
witness :  '*  if  you  have  not  seen  the  deed  creating  the  charge,  I  will  show  it 
you;"  upon  which  he  produced  a  deed  of  appointment,  by  Mary  Milles,  liis 
mother,  creating  a  charge  of  25,000/.  on  the  estate  belonging  to  him  at  North 
Elmham  and  in  other  parishes,  upon  which  the  discharges  from  Mary  Milles, 
the  daughter  of  John  Milles,  were  endorsed :  that  the  witness  inspected  the 
deed,  and  said  to  Milles :  "  your  paying  these  sums  is  a  great  act  of  kindness 
and  affection  towards  your  grandson.'' 

Mr.  Pepys,  and  Mr.  Boteler^  for  the  plaintiff: — ^The  question  in  this  case 
arises  upon  the  transactions  which  took  place  in  the  year  1818.  In  that  year 
Richard  Milles,  who  had  then  a  life  interest  in  the  estates,  acquired,  by  a  con* 
veyance  and  recovery,  the  reversion  in  fee-simple :  and  the  question  is,  whe* 
ther  he  intended  that  the  charges  which  he  had  bought  up  should  be  merged. 
In  discussing  this  question,  it  is  very  important  that  the  language  of  the  release 
of  1818  should  be  attended  to.  Now  that  deed  not  only  recites  the  trusts  of 
the  term  of  500  years,  but  eipressly  declares  that  all  the  charges  on  the  estates 
should  be  kept  alive.  And  there  was  an  evident  reason  for  this :  for  Richard 
Milles  had  not  the  absolute  and  entire  dominion  over  the  property,  but 
[*324]    only  a  life  interest  in  it,  with  the  reversion  in  fesi  which  was  ^subject 
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to  be  defeated  by  other  persons  coming  into  existence,  who  would  have 
taken  estates  tail  in  it.  In  the  same  year  Milles  made  his  will ;  and  the 
language  of  it  is  in  accordance  with  the  deed  :  for  he  devises  his  manors,  &c. 
subject  to  the  charges  that  might  be  thereon  at  the  time  of  his  decease.  Can 
it  be  said  that  these  charges  did  not  exist,  when,  only  a  month  before,  he  had 
said  that  they  should  exist?  Would  he  have  inserted  these  words  in  the  deed 
and  in  his  will,  if  he  had  intended  that  the  charges  should  be  merged  ?  Be- 
sides, Milles  did  not  buy  up  the  whole  25,000/.,  but  left  7,500/.  outstanding  ; 
and  it  could  not  be  his  intention  to  purchase  the  17,500/.  for  the  benefit  of  the 
persons  entitled  to  the  remaining  charges.  Lord  Compton  v.  Oxendeny{a)  and 
Forbes  v.  Moffat.(b)  * 

2d.  As  to  the  leaseholds.  Not  only  by  the  acts  done  by  Richard  Milles, 
bot  by  the  provision  of  39Kh  Geo.  3,  c.  108,  the  money  paid  for  the  purchase 
of  the  reversion  remained  the  property  of  Richard  Milles  down  to  the  time  of 
his  death. 

3d.  It  is  quite  clear  that  Mrs.  Milles  considered  the  amount  of  these  charges 
as  part  of  her  personal  estate  ;  and  the  defendants  who  claim  benefits  under 
her  will  must  at  all  events  be  put  to  their  election. 

The  VicK-CHANCBLLoa : — Must  not  the  election  arise  upon  the  face  of  the 
will :  and  can  extrinsic  evidence  be  given  in  order  to  raise  a  case  of  elec* 
tion.[l] 

♦Mr.  Pepys : — On  the  authority  of  Druce  v.  DenisonXc)  the  plain-    [^325] 
tiff  is  entitled  to  prove  extrinsic  matter,  in  order  to  put  the  defendants 
to  their  election. 

Mr.  TVnney,  for  some  of  the  defendants  whose  interest  was  the  same  as  the 
plaintiff*s,  said  that  if  the  court  should  infer  that,  because  the  charges  were 
not  mentioned  in  the  codicil,  the  testator  intended  they  should  be  merged,  so 
for  as  they  affected  the  estates  devised  by  the  codicil,  it  was  fair  to  conclude 
that  he  intended  them  to  remain  as  to  the  other  estates. 

Mr.  ShadwelU  Mr.  Sugd-en,  Mr.  Sidebottom,  and  Mr.  Reynolds,  appeared 
for  the  defendant,  George  Watson,  Milles,  and  other  defendants  in  the  same 
interest. 

Mr.  Shadwell : — The  words  :  "  subject  to  all  charges,"  mean  so  far  only  as 
ihey  were  subsisting  in  the  contemplation  of  the  parties,  that  is,  so  far  only  as 
they  were  in  the  dominion  of  others.  Until  the  recovery  was  completed,  the 
charges  were  not  merged ;  and  therefore  those  words  were  introduced  in  order 
to  show  that  Lord  Sondes  did  not  mean  to  convey  an  unencumbered  estate. 
There  is  nothing  in  the  will  to  show  that  it  was  the  tbstator*s  intention  to  keep 
the  17,500/.  as  a  subsisting  charge.     The  recovery  deed  of  1819  manifests 

(«)  2  Vef.  jao.  961.  (6)  18  Vet.  jan.  384.  (c)  6  Ves.  Jan.  385. 

[1]  Lord  Brougham  ezpreaset  a  decided  opioion  against  its  admissibility  in  Dumtner  r.  Pitcher, 
3  If  yl.  &  K.  269.  Such  appears  to  bt  the  impression  of  Lord  Plankett ;  Cooke  ▼.  Brieeoe,  1  Dm. 
Sl  W.  616.  But  Lord  Cottenbam  leares  the  question  open.  Skutiletoortk  ▼.  (Trecvet ,  4  MyL  i^ 
Cf.37. 
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that  it  was  Millea'  intenuon  to  make  himself  the  absolute  owner  of  the  lease- 
holds.   Besides,  we  have  evidence  which  compels  a  court  of  equity  to  hold 

that  Milles  intended  the  charges  to  be  merged. 
[*326]        *Mr.  Pepys,  Mr.  BoteUr^  and  Mr.  Tinney^  objected  to  the  evidence 

being  read,  on  the  ground  that  it  tended  to  raise,  not  to  rebut,  a  pre- 
sumption. 

Mr.  Shadwell,  Mr.  Sugdetiy  and  Mr.  Sidebottom^  contended  that  evidence 
might  be  given  to  show  what  was  the  view  of  the  testator  in  the  acts  he  was 
doing.  Pulieney  v.  The  Earl  of  DarlingUm^id)  and  Monck  v.  Lord  Monck  :(e) 
that  the  evidence  offered  tended  to  show  what  was  the  view  taken  by  the  tes- 
tator of  his  affairs :  that  the  question  was  not  wlflit  was  the  effect  of  a  deed,  or 
of  a  will,  but  whether  it  was  the  intention  of  Milles  that  the  charges  should  be 
kept  up  :  that  Lord  Hardwicke,  C.  had  decided  that  a  person  might  elect,  by 
parol,  whether  he  would  have  an  estate  that  had  been  directed  to  be  sold,  or 
its  produce :(/)  that  here  Milles  had  declared,  on  a  solemn  occasion,  that  he 
intended  the  charges  to  be  merged  ;  and  that  such  a  declaration  of  intention 
must  be  received  as  evidence. 

Mr.  PepySf  in  reply  as  to  the  admissibility  of  the  evidence,  said  that  the 
question  turned  upon  whether  the  evidence  was  given  to  raise  or  to  repel  a 
presumption :  that  Milles'  acts  did  not  give  title  to  the  defendants :  that,  if 
they  did,  the  defendants  did  not  want  the  aid  of  the  parol  evidence  :  that  if  an 
executor  had  a  legacy  given  to  him,  or  by  any  other  means  was  made  a  trustee 

of  the  residue,  the  next  of  kin  were  never  required  to  give  evidence  to 
[*327]    show  that  the  ^testator  did  not  intend  the  executor  to  take  the  residue 

beneficially :  that,  if  the  manuscript  case  cited  by  Mr.  Sugden,  were 
law,  parol  declarations  might  be  admitted  to  alter  the  nature  of  property  :  that 
if  the  defendant  was  entitled  to  hold  the  estates  discharged  of  the  sums  of 
money,  he  was  so  entitled  by  the  effect  of  a  legal  presumption,  and  could  have 
no  right  to  read  the  evidence  in  order  to  aid  that  presumption  :  that  the  ques- 
tion must  be  decided  on  the  expressions  of  the  instruments  themselves :  that 
those  instruments  expressed  that  it  was  Milles'  intention  that  the  charges 
should  be  kept  up,  and  it  was  Milles'  interest  that  that  should  be  the  case : 
and  that  the  distinction  between  parol  evidence,  and  evidence  raised  from 
solemn  acts,  was  plain ;  for  that  the  most  solemn  declarations  might  be  altered 
from  day  to  day. 

The  VicE-CHANCELLoa  decided  that  the  evidence  ought  to  be  received  ; 
because  the  court  was  to  act  upon  the  intention  of  Mr.  Milles,  and  was  there- 
fore bound  to  hear  all  the  evidence  that  could  be  fairly  given  upon  that  subject. 
Mr.  Sugden,  for  the  defendants : — When  Milles  addressed  himself  to  acquire 
the  reversion  in  fee,  there  was  no  probability  that  the  prior  remainders  would 
take  effect.  When  he  had  accomplished  that  object,  the  charges  which  he  had 
previously  purchased  became  extinct  in  law.    It  is  quite  clear  that  he  consi- 

{d)  1  Bio.  C.  C.  3S3.  (e)  1  Ball  Sl  Beatt.  398. 

(/}  Mr.  Sugden  stated  thia  to  have  been  decided  in  a  case  of  which  he  bad  a  manoacript  note. 
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dered  that  there  was  an  end  of  all  the  charges,  or  else  he  never  would  have 
given  42,000Z.  for  the  reversion.  If  he  had  not  kept  the  charges  on 
fool  before  he  acquired  the  reversion,  he  would  have  ^increased  Lord  [*328'| 
Sondes'  interest  merely,  and  not  his  own.  As  he  eventually  became 
owner  of  the  fee,  as  well  as  of  the  charges,  what  end  could  it  answer  to  keep 
the  latter  on  foot.  So  fax  from  any  declaration  being  necessary  on  the  part  of 
Milles  to  keep  the  charges  subsisting,  they  must  be  held  to  be  merged  unless 
there  is  plain  evidence  of  a  contrary  intention.  If  Milles  had  had  bom  issue- 
male,  the  charges  would  have  been  cut  out,  as  well  as  the  reversion  divested. 
Although  the  merger  of  the  cl\§iges  which  were  brought  up,  will  benefit  the 
persons  entitled  to  the  benefit  of  those  that  remain,  that  affords  no  argument 
against  holding  the  former  charges  to  be  extinguished  ;  for,  if  the  owner  of  the 
inheritance  of  an  estate  pays  off  a  prior  charge,  he  thereby  gives  precedence  to 
the  subsequent  encumbrances. 

The  words  in  the  will :  ''  subject  as  to  the  said  manors  and  estates,  to  such 
charges  and  encumbrances  as  might  be  charged  thereon  at  the  time  of  his 
decease,''  do  not  extend  to  the  rectory.  But  can  it  be  supposed  that  the  testa- 
tor, intending  to  dispose  of  the  rectory  in  the  same  manner  as  the  rest  of  his 
estates,  meant  that  the  charges  should  subsist  as  to  the  one,  and  be  merged  as 
to  the  other  ?  The  words  relied  upon  by  the  plaintiff  relate  to  the  7,5002.  only. 
If  the  testator  had  not  considered  the  first  term  of  500  years  to  be  merged,  he 
would  not  have  created  another  term  for  the  purpose  of  raising  money  to  pay 
his  legacies,  but  would  have  directed  the  17,500/.  to  be  applied  for  that  purpose. 
Il  is  dear,  therefore,  that  the  charges  became  extinct,  immediately  upon 
the  purchase  from  Lord  Sondes,  or,  at  all  events,  that  they  were  destroy- 
ed *by  the  will  and  codicil,  which  are  a  clear  disposition  of  all  Milles'  [*329] 
interest,  both  legal  and  equitable,  in  these  estates. 

The  evidence,  if  it  should  be  necessary  to  resort  to  it  for  the  determination 
of  the  question,  contains  an  express  decision,  by  the  testator,  upon  the  subject. 

Mr.  Sidebottom  : — A  tenant  in  tail,  or  one  having  an  estate  of  inheritance, 
cannot  have,  co-existing  with  his  estate,  and  yet  separate  from  it,  a  charge 
upon  the  same  estate  :  when  they  come  together  in  the  same  person  they  must 
merge.  Jones  v.  Morgan.{g)  Countess  of  Shrewsbury  v.  Earl  of  Shrews- 
bury.(h)  Donisihorpe^  v.  Porter.{i)  Lord  Compton  v.  Oxenden.{k)  In  this 
latter  case  the  rule  is  laid  down  as  the  necessary  legal  result  of  the  union  of 
the  estate  and  charge,  and  that  the  court,  without  express  declaration  to  the 
contrary,  must  presume  the  intent  of  the  owner  of  the  inheritance,  in  buying 
off  the  charge,  to  have  been  to  etonerate  the  inheritance  from  the  en- 
cumbrance. 

But  then  it  is  said,  this  presumptiom  may  be  rebutted  by  express  intent. 
We  contend  that  there  is  no  such  expressed  intent,  and  what  the  plaintiff  ad- 
daces  as  such  is  easily  explained  away.     In  Countess  of  Shrewsbury  v.  Earl  cf 

{g)  1  Bio.  C.  C.  306.  (A)  1  V.  J.  337.  (0  S  Eden,  163.  {Jk)  3  V.  J.  861. 
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Shrewsbury^  it  is  laid  down,  as  a  geDeral  rule,  that  the  true  ground  of  the  in« 

ference  in  favor  of  a  tenant  for  life  paying  off  an  encumbrance,  is  the 
[*d30]    scantiness  of  bis  estate ;  but  this  *rule  does  not  apply  here.    We  must 

see  what  was  the  estate  that  Milles  considered  himself  to  hare,  and 
not  what  the  estate  was  which  he  actually  had»  He  evidently  considered 
himself  to  have  an  estate  of  inheritance.  His  and  his  wife's  ages  precluded 
any  idea  of  having  any  children.  He  so  recites  it  in  the  deed  under  which  he 
took  the  reversion  from  Lord  Sondes.  Besides,  if  he  had  had  an  intention  19 
keep  alive  the  charges,  it  is  to  be  supposed  that  he  would  have  plainly  declared 
such  intent :  that  intention,  too,  should  have  b^n  declared  at  the  time  of  pur- 
chasing the  reversion.  It  is  not  sufficient  that  it  was  declared  at  the  time  of 
purchasing  the  land  tax.  In  the  long  time  intervening  between  the  two  pnr«> 
chases  he  may  have  changed  his  plan  ;  besides^  when  he  purchased  the  laud 
tax,  his  estate  was  only  for  life. 

In  the  purchased  deed  from  Lord  Sondes  the  covenants  are  absolute  ;  there 
is  no  exception  of  incumbrances  :  and  no  conveyancer  would  have  so  framed 
them  if  the  purchaser's  intent  had  been  to  keep  them  alive.  In  that  case  the 
charges  would  have  been  excepted. 

The  next  expression  of  intention  is  stated  to  be  in  the  will.  The  words  in 
the  will  are  :  *'  subject  to  such  charges  and  encumbrances  as  may  be  charged 
thereon  at  the  time  of  my  decease."  These  words  are  satisfied  by  the  charge 
of  7,500/.,  the  residue  of  the  25,000/.,  which  is  admitted,  on  all  hands,  to  be 
still  existing  ;  or  he  may  have  contemplated  creating  a  new  charge,  and  after« 
wards  abandoned  the  intention.     These  words,  indeed,  rather  imply  that  there 

were  no  charges  existing  at  the  time  ;  for,  otherwise,  he  would  hare 
[*d311    stated  the  ''devise  to  be  subject  to  charges  then  existing,  and  which 

might  be  existing  at  the  time  of  his  death :  the  inference,  therefore,  is 
fairly  the  reverse  of  that  contended  for  on  the  other  side.  In  the  codicil  there 
is  no  reference  to  any  charges.  This  is  very  material,  and  confirms  the  sup* 
position  that,  at  the  date  of  his  will,  he  contemplated  to  create  charges,  and 
that,  in  the  interim  between  that  time  and  the  date  of  the  codicil,  he  altered  his 
plans. 

Mr.  Reynolds  cited  Kelly  v.  Power.{l)  He  said  that  a  strong  presumption 
of  law  could  not,  as  to  its  legal  effect,  be  resisted  by  any  slight  expression  of 
intention.  The  argument,  that  the  testator  had  a  direct  interest  in  keeping  up 
the  encumbrance  for  the  benefit  of  his  children,  in  case  he  should  have  any, 
falls  to  the  ground,  when  it  is  remembered  thatf  so  far  as  the  freeholds  were 
affected,  no  charge  was  to  arise  in  case  of  any  son  being  bom,  the  default  of 
male  issue  being  the  event  on  which  the  encumbrance  was  to  come  into  opera- 
tion. Milles  could  not,  therefore,  have  looked  to  the  birth  of  sons ;  and  the 
fair  inference  is,  that,  if  he  did  not  expect  the  birth  of  a  son,  he  also  did  not 
expect  the  birth  of  a  daughter,  especially  when  it  is  remembered  that  he  and 

(I)9fiaU&Beatt.936. 
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his  wife  were  ?ery  old.  He  must  therefore  be  considered  as  deeming  him* 
self,  in  effect,  owner  of  the  inheritance.  If  he  eipected  to  ha? e  children,  why 
did  he  %ver  purchase  the  reversion  from  Lord  Sondes  ?  He  must  have  linown 
that  if  he  should  have  children,  his  purchase  moAey  would  be  thrown  away, 
because,  under  the  original  limitations,  his  children  would  have  taken  the  same 
interest  as  he  laid  out  bis  money  in  purchasing. 

•Mr.  Pepys,  in  reply  : — When  no  intention  is  expressed,  it  must  be  [•332] 
perfectly  indifferent,  to  the  party  in  whom  the  interests  unite,  whether 
oc  not  the  charge  should  subsist,  before  the  court  will  deem  it  merged.  Now, 
in  this  case,  it  is  evidently  not  a  matter  of  indifference ;  for  the  birth  of  a  son 
would  have  cut  down  Milles'  estate.  With  regard  to  the  evidence  read  on  the 
other  side  to  show  the  testator's  intent,  it  does  not  make  out  the  defendant's 
case.  The  want  of  direct  evidence  to  show  a  distinct  intention  to  merge  the 
chkrges,  is  conclusive  proof  that  the  testator  had  no  such  intention. 

After  the  argument  was  concluded,  Mr.  Pepys  referred  the  court  to  Drink" 
water  v.  Combey{m)  and  Wigsell  v.  Wigsell.{f^ 

The  Vicb-Chancellor  : — I  do  not  think. the  recitals  in  the  deeds  so  im- 
portant as  is  conceived.  They  were  not  introduced  with  a  view  to  show  the 
testator's  intent  to  keep  up  the  charges.  If  any  such  intent  had  existed,  the 
parties  would  not  have  left  it  to  a  recital  merely.  In  the  covenanu  or  some 
other  clause,  there  would  have  been  introduced  evidence  of  such  intent.  The 
sole  object  of  the  recitals,  as  it  appears  to  me,  was  to  show  solemnly  under 
seal,  that  the  money  given  was  the  full  value  under  the  circumstances  ;  in  fact 
to  explain  the  reason  of  a  sum,  apparently  so  small,  being  given  for  it.  An- 
other object  of  the  recital  was,  to  show  that  the  reversion  was  subject  to  a  pos- 
sibility of  being  defeated,  and  not  sold  as  an  absolute  indefeasable  estate. 


*The  Vicb-Chancsllor  : — In  this  case  the  bill  is  filed  by  Mary  [•S 
Ann  Elizabeth  Astley,  the  executrix  and  residuary  legatee  under  the  , 
will  of  the  widow  of  Richard  Milles,  deceased.  The  defendants  are  the  Hon. 
George  John  Milles,  who  is  the  first  tenant  for  life  of  the  real  estates  devised 
by  the  will  of  that  Richard  Milles,  and  George  Watson  Milles,  who  is  the  son 
of  George  John  Milles,  and  the  first  tenant  in  tail  of  these  estates.  There  are 
several  other  defendants,  but  I  need  not  specify  their  character  ;  it  is  sufllicient 
to  say  that  they  are  either  interested  in  the  question  as  raised,  concurrently  with 
the  plaintiff,  or  they  are  interested  with  the  defendants,  the  tenant  for  life,  and 
the  tenant  in  tail,  in  the  realty ;  or,  in  the  character  of  trustees,  are  necessary, 
according  to  the  forms  of  the  court,  to  sustain  the  suit,  by  having  all  the  par- 
ties before  it.  The  prayer  of  the  bill  is,  that  it  may  be  declared  that  certain 
eslates  in  the  county  of  Norfolk,  devised  by  the  will  of  Richard  Milles,  are 
subject  to  two  charges,  one  of  17,500/.,  and  the  other  of  6,599/.  \\s.  Ad,^ 
which  are  secured  by  certain  outstanding  terms,  which  belonged  to  the  testator 

(m)  3  Sim.  k,  Stn.  340.  («)  Itwi.  364. 
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at  the  time  of  his  decease,  and  praying  that  directions  may  be  given  for  raising 
these  charges  for  the  benefit  of  the  estate  of  Mrs.  Milles,  and  applying  them, 
as  a  part  of  her  estates,  in  a  coarse  of  administration.  The  bill  has  iTprayer 
in  the  alternatiye,  that,  if  ths  court  should  be  of  opinion  that  these  sums  ought 
not  be  raised,  then,  as  ihe  assets  of  Mrs.  Milles  will  not  satisfy  her  debts  and 
legacies,  those  who  take  benefits  under  her  will,  and  under  the  will  of  Richard 

Milles,  may  be  put  to  their  election  between  the  two  interests. 
[*334]  *As  to  the  first  head  of  the  present  case,  I  d6  not  think  it  is  goy* 
erned,  in  all  ita  points,  by  any  distinct  and  separate  authority  which 
has  been  cited  before  roe,  nor  by  any  authority  I  have  found,  after  very  diligent 
research  on  the  subject.  It  must,  therefore  be  decided  by  applying  the  rules 
laid  down  in  those  authoritiee,  rather  than  by  any  direct  precedent. 

The  facta  of  the  case,  as  they  appear,  I  shall  state  as  concisely  as  the  voiu- 
minous  instruments  will  allow,  in  order  to  show  the  channels  through  which 
the  lands,  and  the  charges  on  those  lands,  became  respectively  vested  in  the 
testator ;  and  I  shall  endeavor  to  apply  the  rules  of  the  court  as  they  are  laid 
down  in  the  various  authorities. 

(His  honor  here  proceeded  to  state  the  will  of  Richard  Warner.) 
It  is  not  necessary  to  encumber  the  case  by  stating  the  various  charges  made 
by  the  will  of  Richard  Warner :  they  have  all  been  satisfied,  and  no  question 
arises  on  them.  The  testator,  at  his  death,  left  his  four  grandsons  surviving, 
and  he  left  his  daughters,  Mary  Milles,  and  Mrs.  Joddrell,  his  co-heirs  at  law. 
It  is  to  be  collected,  from  the  deed  that  is  next  stated,  that  Mary  Milles,  the 
daughter,  and  Richard  Milles,  the  grandson,  had  acquired  some  other  real  es- 
tates which  were  their  own  property.  In  or  prior  to  1773,  Richard  Milles  had 
attained  the  age  of  twenty-four  years,  and  therefore  he  was  in  possession  of  the 
devised  estates,  as  tenant  for  life.  In  that  year  he  and  his  mother  agreed  to 
suffer  a  recovery  of  all  the  estates,  and  to  re-settle  them.  When  I  say  of  all 
the  estates,  I  mean  the  estates  devised  by  Richard  Warner,  the 
[*335]  ^ancestor,  and  likewise  those  estates  that  descended  from  him  to  his 
daughter  Mary  Milles,  and  those  estates  which  Mary  Milles,  and  Rich« 
ard  Milles,  her  son,  bad  respectively  acquired  after  the  death  of  the  testator. 
The  son  and  the  mother  having  that  year  agreed  to  suffer  recoveries,  and  to 
re-settle  the  estates,  as  far  as  they  could  consistently  with  the  existing  limita- 
tions of  the  will  of  Richard  Warner,  by  indentures  dated  the  Idih  and  Hih  of 
Dec,  1773,  conveyed  the  whole  of  them  to  a  gentleman  of  the  name  of  Bax- 
ter, for  the  purpose  of  making  a  tenant  to  the  praecipe,  and  to  enable  them  to 
suffer  a  good  recovery.  That  recovery  was  afterwards  suffered  :  and  thai  deed 
is  the  origin  of  one  of  the  present  questions.  By  it,  the  estates  devised  by  Rich- 
ard  Warner,  and  the  estates  purchased  by  his  daughter  and  his  grandson,  are 
limited  to  Richard  Milles  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail-male,  with  remainder  to  John  Milles,  one  of  the  devisees  of  Richard 
Warner,  and  to  his  fiist  and  other  sons  in  tail-male,  and  with  remainder  to 
Mary  Milles,  the  mother,  for  life,  with  remainder  to  Wodehouse  and  Cage  as 
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trustees,  for  the  term  of  500  years,  and  subject  to  that  term,  with  remainder 
to  each  of  the  daughters  ot  Richard  Milles,  for  such  estates-tail  as  he  should 
appoint ;  and  in  default  of  appointment,  to  his  daughters  in  tail-general,  as 
tenants  in  common.  It  appears  that  at  this  time  Christopher  Milles,  one  of 
the  grandsons,  was  dead ;  and  that  accounts  for  his  not  being  included  in  the 
series  of  Ifmitations  of  his  grandfather's  estate.  The  deed  then  contains  a 
long  series  of  limitations,  calculated  to  preserve  the  estate  in  the  family  as  far 
as  the  rules  of  law  would  permit.  But,  as  all  these  limitations  have  been  barred 
by  the  subsequent  assurances,  it  seems  unnecessary  to  encumber  the  cause  by 
stating  them  in  detail. 

*The  uses  of  the  term  of  500  years,  which  was  vested  in  Cage  and  [*336l 
Wodehouse,  are  as  follows  :  after  the  death  of  Mary  Milles,  and  after 
the  death  of  Richard  and  John  Milles,  and  failure  of  their  issue,  (if  that  con 
tingency  happened,)  to  raise  25,000/.,  and  pay  it  to  such  persons  as  Mary 
Milles  should,  by  deed  or  will,  appoint.  This  deed  having  thus  limited  the 
estates  in  strict  settlement,  by  an  indenture,  bearing  date  the  24th  October, 
1775,  Mary  Milles  executed  this  power,  and  appointed  the  sum  of  25,000/. 
By  that  instrument  she  appointed  10,000/.  to  her  daughter,  Mary  Milles, 
5,000/.  to  her  son  John  Milles,  and  the  remaining  10,000/.  she  appointed 
between  the  family  of  her  second  daughter,  Lady  Asiley.  The  particulars  of 
that  distribution  need  not  further  be  adverted  to,  beyond  the  fact  that  2,500/., 
a  portion  of  that,  afterwards  became  vested  in  Sir  Nicholas  Astley,  one  of 
Lady  Astley's  sons.  Of  course  the  benefit  to  arise  under  this  appointment 
depended  on  the  contingency  that  neither  Richard  Milles  nor  John  Milles 
should  have  any  issue-male.  In  1801,  Richard  Milles  contracted,  with  the 
dean  and  chapter  of  Norwich,  to  purchase  the  inheritance  of  the  rectory  of 
North  Elmham.  They  were  enabled  to  make  the  sale  under  the  powers  of 
the  land  tax  redemption  act ;  and  the  price  agreed  upon  was  a  sum  amounting, 
altogether,  to  6,529/.  I7s.  4c/.,  the  sum  of  5.967/.  lOs.  \d.  being  the  value  of 
the  estate,  and  the  remaindei  being  the  value  of  the  timber.  The  purchase- 
money  was  paid  by  Richard  Milles,  with  his  own  money ;  and  a  conveyance 
was  executed,  in  September,  1801,  by  the  dean  and  chapter,  by  which  they,  at 
at  the  requisition  of  Richard  Milles,  conveyed  the  estate  to  Wodehouse, 
in  trust  to  be  held  upon  the  uses  of  the  deed  therein  referred  to  as 
intended  to  be  executed  by  the  parties.  That  other  deed,  so  referred 
*to,  appears  to  be  executed  in  October,  1801  ;  and  it  is  material,  for  [*337] 
the  plaintiff's  case,  to  observe  that  this  conveyance  recites  that  the 
immediate  estate  and  interest  in  the  then  existing  lease,  as  well  as  the  reverr 
sion  in  fee  expectant  on  these  estates,  should  be  charged  with  the  re  payment 
of  the  purchase  money  which  Richard  Milles  so  paid ;  and  that,  subject  to  that 
charge,  the  inheritance  should  be  conveyed  in  the  manner  thereinafter  express- 
ed. The  deed  then  proceeds,  in  its  operative  part,  to  witness  that,  in 
pursuance  of  the  direction  and  agreement  of  the  parties,  Wodehouse  conveyed 
the  rectory  and  lands  to  the  use  of  Lord  Sondes,  for  the  term  of  1,000  years. 
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and,  after  the  expiration  of  that  term,  to  such  of  the  uses  of  the  will  of 
Richard  Warner  at  precede  the  limitation  to  the  heirs  male  of  the  body  of 
Mary  Milles,  as  were  then  subsisting  and  capable  of  taking  effect,  with  re- 
mainder to  the  heirs-male  of  the  body  of  Mary  Milles,  with  remainder  to  the 
right  heirs  of  Richard  Warner.  These  limitations  plainly  show  that  Richard 
Milles  considered  himself  as  purchasing  the  inheritance  for  the  benefit  of  the 
persons  entitled  to  the  leasehold  interest,  under  the  will  of  Richard  Warner  ; 
and  that,  I  think,  plainly  shows  that  he  did  not,  at  that  time,  intend  or  corn- 
template  the  merger  of  the  charge  which  was  created  by  this  purchase  of  tbe 
inheritance.     It  is  upon  this  sum  that  the  second  question  arises. 

The  title  remained  in  this  state  till  the  year  1808.  In  that  year  Richard 
Milles  purchased,  from  his  sister  Mary,  her  contingent  interest  in  the  10.000/.; 
and,  by  an  endorsement  on  the  deed  of  appointment,  dated  the  21  st  of  June, 
1808,  she,  for  a  certain  sum,  assigned  the  10,000/.  to  a  person  of  the  name  of 
Deedes,  in  trust  to  be  disposed  of  as  Richard  Milles  should  appoint, 
[*838]  *and,  in  default  of  his  direction  or  appointment,  in  trust  for  Richard 
Milles,  his  executors,  administrators  and  assigns.  On  the  12th 
October,  1810,  Richard  Milles  purchased  John  Milles'  contingent  interest  in 
the  5,000/.,  and  took  an  assignment  by  a  similar  indorsement  upon  the  deed  of 
appointment.  In  1817,  he  purchased  Henry  Nicholas  Astley's  interest  in  the 
2f500/.,  and  took  a  similar  instrument  of  assignment. 

Upon  these  sums,  amounting  together  to  17,500/.  the  material  question  arises 
In  1818,  Richard  Milles,  having  at  that  time  no  issue-male  living,  being  very 
far  advanced  in  yearsi  his  brother  being  dead  without  issue  male,  seems  to  hare 
formed  a  plan  to  create  a  new  head  to  the  family,  which  should  bear  his  name, 
instead  of  permitting  it  to  merge  in  the  eldest  grandson.  Lord  Sondes,  who 
would  not  only  be  his  heir  at-law,  but  would  be  the  existing  head  of  the  family, 
and  would  represent  him  as  far  as  a  man  and  his  family  could  be  represented 
through  tbe  female  line.  He  therefore  in  that  year  contracted  with  his  grand* 
son,  Lord  Sondes,  to  purchase  his  reversionary  interest  in  the  estate  in  ques- 
tion ;  and  the  purchase-money  being  agreed  at  the  sum  of  42,000/.,  a  recovery 
was  suffered,  which  barred  all  the  limitations  subsequent  to  that  which  gave  to 
Lord  Sondes*  as  tenant  in  tail  in  remainder  expectant  on  the  death  of  his  grand- 
father Richard  Milles,  the  estate-tail  on  failure  of  issue-male  of  Richard  Milles. 
That  expectant  estate-tail  in  remainder  was  conveyed  directly  in  fee,  to  Rich- 
ard Milles,  the  purchaser.  At  this  period  John  Milles  was  dead.  The  only 
intervening  contingency  at  that  period  was  the  event  of  Richard 
[*339]  Milles.  the  grandfather  of  Lord  Sondes,  having  issue-rmale  ;  *and  it 
appears,  on  the  face  of  the  record,  that  at  that  period  Richard  Milles 
must  have  been  of  the  age  of  nearly  seventy  years ;  that  he  had  his  wife 
living,  and  that  he  comtemplated  her  surviving  him  ;  and,  therefore,  he  could 
not  well  have  contemplated  that  he  himself  should  have  issue  male  to  displace 
tbe  ultimate  remainder  to  the  issue-female.  In  this  situation,  having  completed 
the  purchase  from  Lord  Sondes,  and  being  noaster  of  the  fee,  be  made  his 
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will,  daie(}  the  2d  SeptemtHBr,  1818  :  and,  ai  several  passages  in  that  will  have 
been  referred  to  and  represented,  by  each  side,  as  affording  inferences  of  in- 
tention on  the  part  of  the  testator  as  to  the  merger  or  non-merger  of  the 
charges,  those  passages  will  deserve  some  observation.  The  general  plan  of 
the  will  is  certainly  a  correct  technical  form  of  limitation.  As  far  as  it  is 
necessary  to  detail  them  they  are  as  follows.  He  devised  the  estates  in  Nor- 
folk to  trustees  for  a  term  of  500  years,  and,  subject  thereto,  to  his  second 
grandson,  George  John  Wauon,  with  remainder  to  George  John  Watson's  first 
and  other  sons  in  tail-male,  with  remainders  to  his  two  other  grandsons,  Henry 
and  Richard  Watson,  and  their  first  and  other  sons  in  like  manner,  with  re- 
mainders to  his  granddaughters,  Lady  Palmer  and  Miss  Watson,  for  their  lives, 
and  to  their  second  and  subsequently  born  sons,  in  tail-male,  with  remainders 
to  his  nephew,  Henry  Nicholas  Astley,  for  life,  and  to  his  first  and  other  sons 
in  tail-male,  with  remainder  to  the  right  heirs  of  Henry  Nicholas  Astley  ;  thus 
entirely  passing  over  the  female  issue  of  all  his  grandchildren. 

One  cannot  read  these  limitations  without  considering  there  was 
something  capricious  in  the  way  the  ^testator  thought  fit  to  show  an  [*340] 
antipathy  to  the  eldest  sons  of  his  grand-daughters.  But  it  seems  fair 
to  infer  that  he  did  not  take  the  estate  out  of  the  line  of  Lord  Sondes,  his  imme- 
diate heir,  from  any  particular  objection  to,  or  dissatisfaction  with  Lord  Sondes  ; 
but  to  have  a  younger  branch  of  the  family  for  his  representative  ;  so  that,  if 
possible,  his  name  might  not  merge  in  the  dignity  of  Lord  Sondes ;  and,  for 
that  purpose,  he  imposed  upon  those  who  took  the  estates,  the  obligation  of 
taking  the  name  and  bearing  the  arms  of  Milles.  He  then,  having  thus  limit- 
ed his  estates,  declares  the  trusts  of  the  term  of  500  years  for  raising  certain 
pecuniary  legacies.  But  that  term  of  500  years  could  not  be  brought  into 
action  without  exhausting,  first  of  all,  the  general  personal  estate  of  the  testator ; 
and,  if  this  bill  is  rightly  framed  with  regard  to  the  charges  in  question,  the 
17,500{.  also  must  have  been  exhausted  in  payment  of  these  legacies  before 
the  term  of  500  years  could  have  been  brought  into  operation.  He  afterwards 
made  a  codicil,  which  does  not  affect  the  present  question,  and  died ;  and  he 
left  his  widow  his  sole  executrix  and  residuary  legatee.  He  died  some  time 
after  the  year  1818. 

These  are  the  material  facts  on  which  the  question  arises,  whether  it  is  now, 
according  to  the  rules  of  the  court  of  equity,  to  be  considered  that  these  charges 
are  subsisting,  and  that  the  estate  passed,  in  equity,  cum  onere.  That  they 
are  legal  subsisting  charges  is  not  to  be  disputed  ;  because  they  are  secured 
by  an  outstanding  legal  term  :  and  the  question  then  is,  whether  a  court  of 
equity  is  to  lend  itself  to  raise  these  charges  under  this  state  of  facts, 
or  *  whether  it  is  to  consider  that  the  testator  intended  (for  his  inten-  r*341] 
tion  constitutes  the  whole  subject  of  right)  that  those  charges  should 
merge  for  the  benefit  of  those  who,  under  the  limitations  of  his  will,  took  the 
real  estate. 

The  argument  was  gone  through,  on  each  side,  very  laboriously,  and  most 
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ably ;  and  the  court  was  greatly  assisted,  not  only  from  the  observations  which 
fell  from  the  bar,  but  likewise  by  reference  to  the  authorities  :  and  I  think  I 
may  consider,  though  not  exactly  in  the  series  and  order  in  which  the  case  was 
presented  by  the  various  counsel  to  the  view  of  the  court,  the  subject  as  repre* 
sented  thus  :  on  the  part  of  the  plaintiff  and  those  who  are  in  the  same  interest, 
it  was  insisted  that  both  the  17,500/.  apd  6,529/.  17i.  4d.  ought  to  be  raised 
for  the  personal  representative  of  the  testator,  because  they  are  secured  by  an 
outstanding  legal  estate ;  and  that  there  was  no  reason  why  a  court  of  equity 
should  prevent  the  exercise  of  those  legal  rights  for  the  benefit  of  the  personal 
representative,  or  refuse  its  concurrent  authority  in  raising  them.  On  the  part 
of  the  defendants  who  are  interested  in  the  inheritance,  it  was  insisted  that  the 
charges,  though  subsisting  in  law,  ought  to  be  considered,  in  equity,  as  merged 
for  the  benefit  of  the  inheritance  ;  and^  on  both  sides,  it  was  taken,  as  a  fact, 
that  the  testator,  having  an  absolute  interest  in  both  the  sums  at  the  time  of  his 
death,  the  intention  on  his  part,  if  it  could  be  collected  either  by  evidence,  or  by 
satisfactory  legal  implication,  must  prevail. 

I  think  that  the  arguments  on  the  part  of  the  plaintiff,  who  insists 
[*342]  that  the  term  ought  to  be  put  in  action,  and  *that  the  court  ought  to 
assist  in  raising  the  money,  may  be  classed  under  three  heads ;  the 
first  of  which  presents  itself  thus :  that  the  testator  had  only  a  limited  interest 
in  the  freehold  up  to  the  time  of  his  death  ;  that  the  established  rule  of  con- 
struction in  a  court  of  equity  is  thereby  to  raise  the  presumption  that  he  did 
not  intend  the  charges  to  merge  in  the  inheritance  :  secondly,  that  the  pre- 
sumption arising  from  the  effect  of  the  testator's  estate  in  the  freeholds,  is  sup- 
ported by  the  contents  of  the  instrument  which  creates  the  charges  :  and, 
thirdly,  that  the  language  of  the  testator's  will  may  be  considered  as  containing 
a  declaration  plain  that  he  intended  the  freehold  shoulcT  pass  cum  onere. 

On  the  part  ot  the  defendant  George  J.  Milles  and  the  other  defendants  who 
are  interested  in  the  realty,  I  think  their  arguments  may  be  divided  under  these 
heads :  first,  if  the  court  is  to  regard  the  spirit,  and  not  the  letter  of  the  autho- 
rities which  establish  the  rule  of  construction,  the  testator  was,  in  substance, 
the  owner  of  the  inheritance  in  fee,  the  intervening  contingency  being,  from 
the  circumstances  of  the  testator  and  his  family  at  the  time,  a  mere  shadow, 
and  not  a  real  risk  which  the  court  could  regard.  Secondly,  if  it  is  competent 
for  the  court  to  resort  to  technical  presumption,  in  this  case,  to  find  out 
the  testator's  intention,  the  contents  of  the  will  taken  in  conjunction  with  the 
state  of  the  title,  afford  a  balance  of  presumption  that  he  could  not  intend  the 
estates  to  descend  ctim  onere.  But,  lastly,  it  was  contended  that  the  court 
cannot  resort  to  presumption  where  there  is  clear  and  direct  proof  of  intention 
that  the  charges  should  sink  for  the  benefit  of  the  inheritance  :  and  it  is  insisted 
that  there  is,  in  this  case,  positive  and  direct  proof  of  such  intention. 

*In  cases  of  this  kind  it  is  much  more  easy  to  refer  to  the  esta- 

[*d43]    blished  rule  of  the  court,  than  it  is  to  apply  that  rule  fitly  to  the  cir* 

cumstances  of  each  case.     The  rules  have  fluctuated,  in  this  respecty 
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ad  to  the  quantity  of  the  estate  which  shall  raise  a  prima  facie  presumption  of 
the  intention  of  the  owner  that  the  charge  should  or  not  pass  with  the  inheritance. 
In  the  case  of  The  Duke  of  Chandos  t.  Talbotf{a)  it  appears  that  the  court 
considered  that  a  charge  supported  by  a  legal  estatei  was  very  different  from 
one  which  was  supported  merely  by  an  equitable  title,  or,  in  other  terms,  that 
the  rule  of  intention,  or  presumptive  intention,  differed  when  the  charge  in  the 
one  case  was  supported  by  a  legal  outstanding  estate,  and  in  the  other,  where 
it  was  a  mere  equity  attaching  on  the  inheritance  Without  any  immediate  legal 
estate.     And,  likewise,  it  appears^  by  the  same  case,  that,  where  the  owner  of 
the  land  had  an  estate  tail  only*  and  not  the  fee  simple,  the  court  did  not  pre- 
sume the  intention  of  merger.    The  chancellor,  in  delivering  his  judgment, 
says  :  '^  Indeed  had  this  been  a  mere  equitable  charge  upon  the  land,  and  the 
fee  simple,  not  an  estate  tail  only,  had  come  to  Lewis  Duleman  the  son,  it 
might  then  have  been  a  merger.^     In  the  case  of  Chester  v.  WiUe3{b)  Lord 
Hardwicke,  C*  seems  to  have  considered,  at  that  time,  that  there  was  a  dis- 
tinction between  a  charge  subsisting  on  an  outstanding  legal  estate,  and  what 
was  a  mere  equitable  charge  on  an  inheritance  s  he  likewise  seems  to  have 
considered  that  the  quantity  of  estate  which  the  party  took  made  an  exception 
to  that  rule.    He  refers  to  the  case  of  7%e  Duke  of  Chandos  v.  Talbot^  and 
recognisses  that  principle  as  being  the  law.    However,  it  may  be  now 
considered  that,  on  this  point,  the  *rule  of  the  court  is  settled,  that    [*344] 
there  is  no  difference  between  a  charge  merely  equitable,  and  one  that 
18  supported  by  an  outstanding  legal  estate^  nor  any  difference  between  an  es^ 
tate  tail,  and  a  fee  simple  in  possession.    What  is  stated  by  Lord  Eldon,  C. 
in  the  case  of  The  Earl  of  Buckinghamshire  v.  Hobart{c)  will  apply  to  this 
case.    He  says :  "  If  a  tenant  for  life  pays  off  a  charge  on  the  estate,  prima 
facie^  he  is  entitled  to  that  charge  for  his  own  benefit,  with  the  qualification  of 
having  no  interest  during  his  life.     If  a  tenant  in  tail,  or  in  fee  simple  pays  off 
a  charge,  that  payment  is,  prima  facie^  presumed  to  be  made  in  favor  of  the 
estate ;  but  the  presumption  may.  be  rebutted  by  evidence,  as  by  calling  for  an 
assignment,  or  by  a  declaration."    Now  when  Lord  Eldon  illustrates  his  posi- 
tion by  giving  a  particular  instance,  I  do  not  understand  him  as  meaning  to  say 
that  the  rebutter  is  to  depend  on  the  fact  of  the  calling  for,  or  not  calling  for, 
an  assignment  of  the  charge*     He  only  refers  to  it  as  a  particular,  distinct  fact, 
which  may  or  may  not  have  any  effect  on  the  construction  \  and  that  the  pre- 
sumption, either  ^way,  may  be  rebutted  by  evidence.     Lord  Eldon  never  laid 
down  any  proposition  of  equity  for  which  he  had  not  ample  authority.     If  he 
was  about  to  reverse  the  role  laid  down  by  Lord  King  in  the  case  in  P.  W. 
and  by  Lord  Hardwicke  in  the  case  in  Ambler,  I  think  he  would  have  found 
no  authority  to  support  his  different  conclusion  :  hot,  on  lookipg  at  the  cases 
which  intervene  between  the  death  of  Lord  Hardwicke,  and  the  period  of 
Lord  Eldon's  judgment,  more  especially  cases  in  the  time  of  Lord  Thuriow 
and   Lord  Rosslyn,  it  is  quite  clear  that  he  states  the  rule,  not  only  as 

C«)  9  P.  W.  §01*  e04.  (A)  Amb.  946^  (c)  3  Swaart.  186»  199. 


S4«  CASES  IN  CHANCERY. 


1827  _A«tIey  ▼.  Milieu  and  others. 


[*345]  sanctioned  by  his  own  judgment,  but  at  established  by  other  *antece- 
dent  decisions.  It  is  extraofdinary  that*  taking  the  rule  to  exist  as  it 
has  done,  the  great  majority  of  the  cases  constitute  not  an  adoption  of  the  rule 
itself,  but  an  exception  to  the  rule,  that  is,  inferences  and  presumptions  rebutting 
the  rule.  There  was  one  case  before  Lord  Thurlow^ * /oii6s  ▼.  Morgan^{d) 
where  he  states  very  strongly  what  would  have  been  his  opinion  if  it  had  been 
an  estate  for  life,  and  not  an  estate  tail,  as  he  considers  it  to  have  been. 

There  were  two  cases,  before  the  late  Vice-Chancellor,  which  struck  me 
very  forcibly  as  deviating  from  this  general  principle  ;  but  on  looking  at  those 
cases,  I  am  quite  satisfied  that  those  decisions  are  not  any  deviations  from  the 
general  rule  ;  but  they  are  only,  under  special  circumstances  of  those  partico* 
lar  cases,  exceptions  to  the  general  rule.  The  cases  I  allude  to  are  Drink- 
water  V.  Comhe^{e)  and  Wigsell  v.  WigsetL{f) 

I  have  looked  most  anxiously  to  apply  the  general  rule  consistently  with  the 
acts  of  the  testator,  and  I  think  that  those  acts  do  afford  evidence  that  he  did  not 
intend  the  estate  to  pass  cum  onere, 

1  think,  however,  that  this  case,  Without  reference  to  intention,  may  be  per- 
fectly governed  by  the  evidence  of  that  solicitor  who  prepared  the  assignment 
of  the  charges  to  Richard  Milles.  That  evidence  I  have  looked  at;  and 
though  some  observations  were  made  with  regard  to  the  nature  and 
[*d46]  context  of  the  evidence,  I  see  ^nothing  to  raise  any  doubt  that  it  was 
given,  with  perfect  impartiality,  by  a  man  of  perfect  integrity :  and 
that  evidence  does  prove  that  it  was  the  intention  of  the  testator  that  the 
charges  should  not  be  transmitted  as  a  burden  on  the  estate ;  and  that  it  was 
a  mistake  only  of  his  legal  adviser,  that  that  intentien  was  not  recorded. 

Having  said  thus  much,  being  of  opinion  that  the  estates  are  not  to  pass 
cum  onere,  I  propose  my  decree  should  stand  thus  :  I  decree  that,  under  all  the 
circumstances  of  this  case,  the  testator  Richard  Milles  is  not  to  be  considered 
as  having  intended  that  the  manor  and  rectory  of  North  Elmham,  and  the 
several  other  manors,  lands,  tenements  and  hereditaments  devised  by  the  will, 
should  pass  to  the  devisee,  subject  to  and  charged  with  the  sums  of  17,500/. 
and  6,529/.  17^.  Ad,  and  interest,  or  either  of  them,  but  that  those  charges 
should  merge  for  the  benefit  of  the  inheritance,  and  therefore  declare  that  the 
term  of  500  years,  created  by  the  indenture  of  the  14th  December,  1773,  for 
raising  the  25,000/.,  ought  not  to  be  used  otherwise  than  for  raising  the  sum  of 
7,500/.  residue  of  that  sum  of  25,000/.  appointed  by  Mary  Milles  under  the 
power  contained  in  that  deed :  and  that  subject  to  raising  that  7,500/.  and  in- 
terest, the  term  ought  to  be  held  to  attend  upon  and  to  protect  the  inheritance  : 
and  declare  also  that  the  term  of  1000  years,  created  by  the  indenture  of  the 
fid  of  October,  1801,  ought  not  to  be  used  for  raising  the  6,529Z.  17^.  4</.,  or 
any  part  thereof,  but  that  the  same  ought  to  be  held  to  attend  upon  and  to  pro* 
tect  the  inheritance ;  and  direct  that  the  trustees  of  the  said  term  do  respectively 
hold  and  use  that  term  only  for  the  uses  and  purposes  aforesaid. 

id)  \B99.C.C.90i  (c)  2 81m; 4^810.840,  (/)  9  Sim.  A  Sto.  9M. 
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*I  have  made  no  observation  on  the  question  of  election.  Indeed  [*d47] 
that  was  considered  to  be  a  hopeless  case  in  argument.  Declare 
that  the  persons  taking  benefits  both  under  the  will  of  Richard  Milles,  and  of 
Mary  Milles»  are  not  bound  to  elect  under  which  they  will  take ;  but  that  they 
are  entitled  to  claim  and  take  under  both  wills ;  and  dismiss  the  bill  so  far  as 
it  aeeks  to  have  the  17,500/.  and  6,529/.  175.  4d.  raised,  and  paid  as  part  of 
the  personal  estate  of  Richard  Milles,  and  so  far  also  as  it  seeks  to  put  the 
defendants  or  any  of  them  to  an  election  ;  and  refer  it  to  the  master  to  take  the 
accounts  of  Mary  Milles*  estate  in  the  usual  manner ;  and  then,  respecting  the 
costs  of  the  suit,  considering  this  a  suit  absolutely  necessary  for  the  purpose  of 
settling  the  family  estate,  and  that  it  arises  from  a  claim,  not  a  litigious  one, 
and  considering  that  George  John  Milles  is  the  executor  and  residuary  legatee 
of  Mary  Milles,  and  is  also  tenant  for  life  of  the  freehold  estates,  direct  that 
the  costs  of  all  parties  in  this  suit  shall  be  paid  by  George  John  Milles,  out  of 
the  estate  of  Mary  Milles,  and  reserve  further  directions  and  the  costs  of  taking 
the  accountai  in  the  usual  way.[l] 


•Camac  v.  Grant.  [•348J 

1837  ;  I2!h  May.— Prae<t<;e^-Co»to. 

A  pluntiff  remdent  abroad,  wbo  had  been  ofdered  to  ^ive  the  eeearity  for  eoits  but  had  not  com. 
plied,  ordered  to  give  the  leeoritj,  and  on  dcfaalt,  his  bill  to  be  diemieeed. 

An  order  had  been  obtained,  in  May,  1824,  that  the  plaintiff,  who  was 
resident  abroad,  should  gi?e  security  for  costs.  The  plaintiff  not  having 
obeyed  this  order, 

Mr.  Knightf  for  the  defendant,  now  moved  that  the  plaintiff  might  give 
the  security  before  the  first  day  of  the  next  term,  or  that  his  bill  might  be  dis- 
missed. 

The  Vicb-Chancellor  : — I  am  not  aware  of  any  authority  upon  this  sub- 
ject ;  but  it  appears  to  me  that  if  a  plaintiff  will  not  conform  to  the  practice  of 
the  court,  the  defendant  has  a  right  to  have  the  bill  dismissed. 

Motion  gran  ted. [2] 

[1]  Vide  Lord  SeUey  ▼.  Lord  Lake,  1  Beay.  146.     Tyler  ▼.  Lake^  4  Sim.  351. 

[2]  Aee.  Mwtm  ▼.  Forrell^  9  Hog.  151.  Bat  see  Memoranda^  9  Sim.  570.  The  mroe  practice 
wae  aanetiooed  by  M*Coun,  V.  C.  in  Hay  v.  Power,  9  Edw.  494.  By  Mtting  down  the  coeta  for 
bearing  the  plaintiff  waives  his  order  f<ir  secority.  Ibid.  But  serving  notice  of  motion  for  seonrity 
doe*  not  deprive  him  of  his  right  to  proceed  with  his  cause,  nniil  an  order  is  granted.  Lioyd  v. 
Lard  TrimhUotom,  1  Hog.  48S«  Bat  whether  the  order  to  dismiss  the  bill  for  not  giving  security 
ehoold  be  with  or  withoot  costs  seems  to  be  nndecided.  Hordwieke  v.  VFisrren,  Saasse  Sl  Sg. 
645.     Knigki  v.  Lord  De  Blaquiere^  id.  648.    PoweU  v.  Smith,  id.  654,  659,  n. 
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Austin  v.  Prince. 

1827 ;  12Ui  M^j.^Praetice,'-^WUne8S, 

A  witneas  who  bad   answered  lonie  of  the  interrogatories,  but  refased  to  answer  the  oihers,  was 
ordered  to  answer  those  interrogatories  within  four  days,  or  to  stand  committed. 

A  WITNESS  had  answered  some  of  the  interrogatories,  but  refused  to  answer 
the  others. 

Mr.  Knight,  now  moved,  upon  the  examiner's  certificate,  that  the  witness 
might  be  ordered  to  answer  the  other  interrogatories  within  four  days,  or  stand 
committed  :  and  the  Vice-Chancellor  ordered  accordingly  .[1] 


[^349]  ^Leigh  v.  Leioh. 

1827  ;  16th  and  23d  M^y, ^Pleading.^Fine, 

A  fine  and  non*claim  cannot  be  pleaded  in  bar  to  a  bill  to  prevent  the  setting  up  of  aa  ontstanding 
term. 

The  bill,  which  was  filed  on  the  9lh  of  December,  1820,  staled  that  Edward 
Lord  Leigh,  at  the  times  of  making  his  will,  and  of  his  death,  was,  or  claimed  to 
be,  seised  of,  or  otherwise  well  entitled,  in  fee,  to  divers  abbeys,  parks,  manors, 
messuages,  farms,  lands,  tenements  and  hereditaments  situate  in  the  counties 
of  Warwick,  Stafford,  Bedford,  and  Northampton  ;  and  that,  being  or  claiming 
to  be  so  seised  and  entitled,  he  duly  made  and  published  his  last  will  and  tes- 
tament in  writing,  bearing  date  the  1 1th  of  May,  1767,  which  was  executed  and 
attested  as  is  required  by  law  for  devising  real  estates,  and  thereby  gave  and 
devised  to  William  Craven,  esquire,  and  to  the  Reverend  Edward  Ludfoid 
Taylor,  all  his  abbeys,  paiks,  manors,  messuages,  farms,  lands,  tenements  and 
hereditaments  in  the  county  of  Warwick,  for  the  term  of  500  years,  upon  trust, 
to  raise  money  to  pay  his  just  debts  and  funeral  expenses  and  legacies  ;  and 
subject  to  such  term  of  500  years,  he  gave  unto  and  to  the  use  of  Craven  and 
Taylor,  and  their  heirs,  during  the  lives  of  his  sisters,  the  honorable  Mary  Leigh, 
and  the  honorable  Anne  Hackett,  wife  of  Andrew  Hackett,  esquire,  and  the 
longest  liver  of  them,  in  case  he  should  die  unmarried,  all  his  abbeys,  parks, 
messuages,  farms,  lands,  tenements  and  hereditaments  in  the  said  counties  of 
Warwick,  Stafford,  Chester,  Bedford  and  Northampton,  or  elsewhere,  and  all 
other  his  real  estates  whatsoever  which  he  should  die  possessed  of,  in- 
terested in  or  entitled  unto,  in  trust  to  preserve  the  contingent  re- 
[*350]  mainders  *ihereinafter  mentioned;  also,  in  case  he  died  unmarried  or 
without  children,  he  gave,  devised  and  bequeathed  all  the  rents,  issues 
and  profits  of  all  his  abbeys,  parks,  manors,  messuages,  farms,  lands,  tene- 

[1]  Vide  Andrew  v.  Andrews,  2  JoHns.  Cas.  109.    Jackaon  t.  Mann,  2  Caines'  Rep.  92. 
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ments  and  heredUaments  in  ibe  same  counties,  or  elsewhere,  subject  as  afore- 
said, unto  his  sister  Mary  Leigh,  for  her  life,  and  after  her  decease,  unto  her 
first  son  and  the  heirs  male  of  his^body,  and,  for  default  of  such  issue,  to  all 
other  the  son  and  sons  of  Mary  Leigh,  in  tail  male,  successively,  according  to 
their  seniority,  and,  for  want  of  such  issue,  to  the  daughter  or  daughters  of  his 
sister  Mary  Leigh,  and  the  heirs  of  her  or  their  body  or  bodies  lawfully  issu* 
ing,  to  take,  if  more  than  one,  as  tenants  in  common,  and  not  as  joint  tenants  ; 
and,  for  default  of  such  issue,  he  gave,  devised  apd  bequeathed  the  same  pre- 
mises, subject  as  aforesaid,  unto  the  said  Anne  Hackett,  during  her  life,  and, 
from  and  after  her  decease,  to  her  first  son  and  the  heirs  male  of  the  body  of 
such  first  son,  and,  for  want  of  such  issue,  to  all  the  other  son  and  sons  of  the 
said  Anne  Hackett,  m  tail   male,  respectively  and  successively,  according  to 
their  seniority  ;  and,  for  want  of  such  issue,  he  gave,  devised  and  bequeathed 
all  his  said  abbeys,  parks,  manors,  messuages,  farms,  lands,  tenements,  here- 
ditaments and  premises  in  the  said  several  counties  of  Warwick,  Stafford,  Bed- 
ford,  Chester,  and  Northampton,  or  elsewhere,  and  all  other  his  real  estates 
which  he  should  die  possessed  of  or  interested  in,  unto  the  first  and  nearest  of 
his  kindred,  being  male,  and  of  his  name  and  blood,  that  should  be  living  at  the 
time  of  the  determination  of  the  several  estates  thereinafter  limited  and  devised, 
and  to  the  heirs  of  his  body  lawfully  begotten,  and,  for  want  of  such  issue, 
to  his  own  right  heirs  for  ever.     He  also  gave  certain  legacies,  and 
appointed  *Mary  Leigh  his  executrix  :  that  the  testator  died  in  or  about   t*36l] 
the  month  of  May,  1786,  leaving  the  honorable  Mary  Leigh  his  heir  at 
law :  that  the  said  honorable  Mary  Leish  was,  under  and  by  virtue  of  the  said 
testator's  will,  entitled  to  an  estate  for  life  in  the  said  devised  estates,  subject  to 
the  said  term  of  500  years  vested  in  the  said  William  Craven  and  the  Reverend 
Edward  Ludford  Taylor ;  and  that,  shortly  after  the  testator's  death,  she  en- 
tered into  the  possession  and  into  the  receipt  of  the  rents  and  profits  of  the  said 
devised  estates,  and  continued  in  the  possession  thereof  until  the  time  of  her 
death  after  mentioned  :  that  the  said  Anne  Hackett  died  in  the  lifetime  of  the 
said  honorable  Mary  Leigh  without  leaving  any  issue :  that  the  said  William 
Craven  and  Edward  Ludford  Taylor  had  long  since  paid  all  the  debts  and  the 
legacies  mentioned  in  the  will,  for  the  payment  of  which  debts  and  legacies  the 
said  term  of  500  years  was  created  ;  and  that,  after  payment  of  such  debts  and 
legacies  the  said  William  Craven  and  Edward   Ludford  Taylor  held  the  said 
term  in  trust  to  attend  the  inheritance  of  the  said  devised  estates  comprised  in 
the  said  term  :  that  the  said  William  Craven  and  Edward  Ludford  Taylor  had 
both  departed  this  life ;  and  that  the  person  or  persons  in  whom  the  legal  es- 
tate of  the  said  term  became  vested  on  the  death  of  the  survivor  of  them,  had 
assigned  the  said  term  to  the  defendant  James  Henry  Leigh  :  that  the  honora- 
ble Mary  Leigh  had  no  issue  ;  that  she  was  a  woman  of  a  very  weak  mind  ; 
and  that  James  Henry  Leigh  and  the  Reverend  Thomas  Leigh  since  deceased, 
aod  their  solicitor,  Joseph  Hill,  deceased,  by  undue  influence  and  misrepre- 
sentations, procured  the  said  Mary  Leigh,  who  was  entitled  to  the  rever- 
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[*352]  sion  *of  the  said  estales,  to  execute  a  will,  which  purports  to  bear 
date  the  23d  December,  1786,  devising  the  said  estates  as  after  men* 
tioned :  that  she,  by  her  said  will,  after  reciting  tl)at  by  the  now  stating  tenta- 
inentary  paper  she  made  her  last  will  and  testament,  so  far  only  as  concerned 
all  the  freehold  and  copyhold  estates,  late  the  propeity  of  her  late  brother,  Ed- 
ward Lord  Leigh,  which  descended  or  came  to  her  at  his  death,  either  in  pos- 
session, remainder,  or  reversion,  and  so  far  as  she  had,  by  law  or  equity,  the 
right  or  power  to  devise  or  dispose  of  the  same,  that  is  to  say,  she  gave  and 
devised  all  the  freehold  abbeys,  parks,  manors,  lands,  tenements,  tithes  and 
hereditaments,  and  all  the  copyhold  estates  late  of  her  said  late  brother,  of 
which  he  was  seised  or  entitled  in  possession  or  remainder,  reversion  or  ex- 
pectancy, to  Robert  Augustus  Johnson,  esquire,  his  heirs  and  assigns,  to  the 
use  of  Joseph  Hill,  esquire,  his  executors,  administrators  or  assigns,  for  the 
term  of  one  thousand  years,  to  be  computed  from  the  day  of  the  deceaMC  of  the 
testatrix,  but  nevertheless  in  trust  for  the  purposes  thereinafter  declared  con- 
cerning the  said  term ;  and,  subject  to  the  said  term  of  one  thousand  years,  to 
to  the  use  of  the  said  Reverend  Thomas  Leigh,  and  his  assigns,  for  life,  and 
from  and  immediately  after  his  decease  to  the  use  of  James  Leigh  Perrot,  and 
his  assigns  for  life ;  and,  from  and  immediately  after  the  decease  of  the  sur- 
vivor of  them  the  said  Thomas  Leigh  and  James  Leigh  Perrot,  to  the  use  and 
intent  thai  — ^  Leigh,  brother  of  the  said  James  Leigh  Perrot,  might  receive, 
out  of  the  rents  and  profits  of  the  said  premises,  the  yearly  rent  or  sum  of 
200/..  during  his  life,  to  commence  from  the  death  of  the  survivor  of 
[*353]  the  said  *James  Leigh  and  James  Leigh  Perrot;  and,  subject  as 
aforesaid,  to  the  use  of  James  Henry  Leigh,  esquire,  and  his  assigns, 
for  his  life  ;  and,  from  and  immediately  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise,  during  the  life  of  the  said  James  Henry  Leigh,  to 
•the  use  of  Robert  Augustus  Johnson  and  his  heirs,  during  the  life  of  the  said 
James  Henry  Leigh,  in  trust,  to  preserve  contingent  remainders  thereinafter 
limited ;  and,  from  and  immediately  after  the  decease  of  the  said  James  Henry 
Leigh,  to  the  use  of  the  first  son  of  the  body  of  the  said  James  Henry  Leigh 
and  the  heirs  male  of  the  body  of  such  first  son,  and,  for  want  of  such  issue,  to 
the  use  of  the  second,  third,  and  fourth,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  the  said  James  Henry  Leigh,  successively,  as  they  should 
be  in  order  of  birth,  and  the  heirs  male  of  the  body  and  bodies  of  such  sons 
successively,  with  divers  remainders  over:  that,  at  the  time  the  Reverend 
Thomas  Leigh,  James  Henry  Leigh,  and  Joseph  Hill,  procured  the  honorable 
Mary  Leigh  to  execute  her  said  will,  they  knew  that  the  plaintiff  was  entitled, 
under  the  limitations  in  the  testator's  will,  to  the  devised  premises  and  estates 
upon  the  death  of  the  honorable  Mary  Leigh,  in  cases  he  should  die  without 
leaving  any  issue  ;  and  that  the  said  Reverend  Thomas  Leigh,  James  Henry 
Leigh,  and  Joseph  Hill,  procured  the  honorable  Mary  Leigh  to  make  her  said 
will  for  the  purpose  of  defrauding  the  plaintiff  of  the  said  devised  estates,  and 
and  to  prevent  the  plaintiff  from  establishing  his  title  to  the  same  estates  :  that 
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t  said  Mary  Leigh  died  on  the  2d  of  July,  1806,  without  haying  been  marriedt 
d  withoat  leaving  issue  ;  and  that  the  said  Anne  Hackett  having  died 
ithout  issue  in  the  lifetime  of  the  honorable  Mary  Leigh,  *the  said   [*354] 
rp    itates  devised  by  the  testator's  will  became,  at  the  death  of  the  hon* 

"'able  Mary  Leigh,  vested,  under  and  by  virtue  of  the  limitations  contained  in 

le  testator^s  will,  in  the  person  who  then  answered  the  description  of  the  first 

nd  nearest  of  the  testator's  kindred,  being  male,  and  of  his  name  and  blood  : 

Sift  ihat  the  late  Sir  Thomas  Leigh,  the  first  Baron  Leigh,  and  one  of  the  ances- 

f*W^H*"  of  the  testator,  died  in  the  month  of  February,  1671  ;  and  that  the  said 

643 ;  bafhomas,  the  first  Lord  Leigh,  had  five  sons ;  John  Leigh,  his  eldest  son,  Sir 

..MviThomas  Leigh,  Knight,  his  second  son,  Charles  Leigh,  his  third  son,  Christo- 

pher  Leigh,  his  fourth  son,  and  Ferdinand  Leigh,  his  fifth  son;  that  John  Leigh, 

3*    ^'eldest  son  of  the  first  Lord  Leigh,  died  an  infant,  and  without  having  been  mar- 

ist  Ma  Tied  ;  and  that  Sir  Thomas  Leigh,  the  second  son,  died  in  the  life-time  of  the 

^'  A°^  '^^^  ^^^  Lord  Leigh,  but  having  left  one  only  son  and  heir  at  law,  namely, 

«^'  Thomas,  who  upon  the  death  of  his  grandfather  the  first  Lord  Leigh,  in  1671, 

became  the  second  Lord  Leigh  :  that  the  said  Thomas,  the  second  Lord  Leigh, 

,e  eld.   ^^  four  sons  (that  is  to  say)  Thomas  Leigh,  Edward  Leigh,  Charles  Leigh, 

'  Wor    ^nd  Ijewis  Leigh  ;  and  that  the  said  Thomas  Leigh,  Lewis  Leigh,  and  Charles 

^t        Leigh,  died  unmarried,  and  without  issue  ;  that  the  said  Thomas,  the  second 

^u^n    ^^  I^ight  died  in  or  about  the  month  of  October,  1710,  leaving  his  said  son 

Edward  Leigh,  who  thereupon  became  the  third  Lord  Leigh ;  that  the  said 

Edward,  third  Lord  Leigh,  had  two  sons  (that  is  to  say)  Edward  Leigh,  who 

4^        died  unmarried  and  without  issue,  and  Thomas   Leigh,  who  became,  on  the 

sp-  '      death  of  his  father,  which  happened  in  the  month  of  March,  1737-8,  the  fourth 

ob       Lord  Leigh :  that  the  said  Thomas,  fourth  Lord  Leigh,  had  three  sons 

■^"^       (that  is  to  say)  Thomas  Leigh  and  Thomas  Leigh,  •who  both  died  in-   [*355] 

fants,  and  without  leaving  any  issue ;  and  the  testator  Edward,  who  be- 
77  came,  on  the  death  of  his  father  in  the  month  of  November,  1749,  the  fifth  Lord 
gg  Leigh  :  that  the  said  testator  died  unmarried,  and  without  issue,  whereupon  the 
insue  male  of  the  said  Thomns  first  Lord  Leigh,  descended  from  the  body  of 
the  said  Sir  Thomas  Leigh  his  second  son,  became  extinct :  that  Charles  Leigh, 
the  third  son  of  Thomas,  first  Lord  Leigh,  died  in  the  year  1704,  without  is- 
sue, and  that  Ferdinand  Leigh,  the  fifth  son  of  the  first  Lord  Leigh,  also  died 
unmarried  and  without  issue,  in  the  lifetime  of  his  father,  the  first  Lord  Leigh : 
that  Christopher  Leigh,  the  fourth  son  of  the  first  Lord  Leigh,  had  three  sons, 
(that  is  to  say)  Roger  Leigh,  his  first  and  eldest  son ;  Ferdinand  Leigh  and 
Thomas  Leigh ;  and  that  the  said  Christopher  Leigh  died  in  the  month  of 
September,  1672:  that  the  said  Roger  Leigh,  the  eldest  son  of  the  said  Chris- 
topher Leigh,  had  one  son,  namely,  James  Leigh,  and  that  the  said  Roger 
I^eigh  died  in  the  year  1702:  that  the  said  James  Leigh  had  issue  Robert 
Leigh,  his  son  and  heir  at  law;  and  that  the  said  James  Leigh  died  in  the  year 
1709:  that  the  said  Robert  Leigh  had  issse  James  Leigh,  his  son  and  heir  at 
law;  and  that  the  said  Robert  Leigh  died,  in  May,  1785  :  that  the  said  James 
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Leigh  had  issue  the  plaintiff;  and  that  the  said  James  Leigh  died  in  the  month 
of  May,  1788  ;  and  that  the  plaintiff  was  the  first  and  nearest  of  the  testator's 
kindred,  being  male  and  of  his  name  and  blood,  and  that  was  living  at  the  death 
of  the  honorable  Mary  Leigh ;  and  that  the  plaintiff  then  became  and  was  en- 
titled to  the  said  devised  estates,  as  tenant  in  tail  thereof,  under  and  by  virtue 
of  the  testator's  will :  that  the  honorable  Mary  Lei«h  having  devised 
[*356]    the  estates  by  her  will  as  aforesaid,  the  Reverend  ^Thomas  Leigh  in 
her  will  named,  entered  into  possession  of  the  estates,  and  received  the 
rents  thereof,  and  continued  in  such  possession  for  about  four  years,  when  the 
last-named  Thomas  Leigh  delivered  up  the  possession  of  the  deviled  estates  to 
James  Henry  Leigh,  to  whom  the  honorable  Mary  Leigh  devised  die  estates 
for  his  life  as  aforesaid  ;  and  that  James  Henry  Leigh  had  ever  since  been  and 
then  was  in  the  possesion  of  the  devised  estates,  or  in  the  receipt  of  the  rents 
and  profits  thereof :  that  the  Reverend  Thomas  Leigh,  James  Leigh  Pcrrot, 
and  — -*-  Leigh  his  brother,  have  departed  this  life ;  that  Joseph  Hill,  to  whom 
the  honorable  Mary  Leigh  devised  the  said  estates  for  a  term  of  1000  years, 
was  dead ;  and  that  he  had  made  his  will,  whereof  he  appointed  Hill  Mortimer, 
executor,  and  who  claimed  to  have  an  interest  in  the  devised  estates,  in 
respect  of  the  term  of  1000  years,  as  Hiirs  personal  representative  :  that  James 
Henry  Leigh  was  descended  from  one  of  the  brothers  of  the  grandfather  of 
Thomas  the  first  Lord  Leigh :  that  James  Henry  Leigh  was  married,  and  had 
issue  a  son,  named  Chandos  Leigh,  who  claimed,  under  the  limitations  con- 
tained in  the  will  of  the  honorable  Mary  Leigh,  to  be  entitled  to  an  estate-tail 
in  the  estates  devised  by  the  testator  Edward  Lord  Leigh,  expectant  on  the 
death  of  James  Henry  Leigh  :  that  James  Henry  Leigh  had,  since  he  had  been 
in  possession  of  the  devised  estates,  received  the  rents  to  the  amount  of 
500,000/.,  and  cut  down  and  used  a  large  quantity  of  timber  on  the  estates ; 
and  that  he  had  removed  the  monument  of  Christopher  Leigh  from  the  church 
at  Stoneleigh,  and  carried  away,  concealed  or  destroyed,  divers  family  memo- 
rials, &c.  which  would  have  been  evidence  of  the  plaintiff's  pedigree ; 
[*357]   and  that  James  Henry  Leigh  had  *in  his  custody  divers  deeds,  &c., 
by  which  it  would  appear  that  the  plaintiff  was  entitled  to  the  devised 
estates  :  that  the  plaintiff  had  not,  until  very  lately,  been  able  to  procure  evi- 
dence of  his  relationship  to  the  testator,  and  of  his  title  to  the  devised  estates, 
by  reason  of  James  Henry  Leigh  destroying  and  concealing  such  evidence  ; 
and  thai  James  Henry  Leigh  had  prevailed  upon  persons,  in  whom  the  legal 
estate  of  the  term  of  500  years  was  then  vested,  to  make  an  assignment  of  the 
^termtoorin  trust  for  him;  and  that  the  defendants  threatened,  in  case  the 
plaintiff  should  proceed  at  law  to  recover  possession  of  the  devised  estates  com- 
prised in  the  term,  to  set  up  the  term  of  500  years,  in  order  to  defeat  the  plain- 
tiff from  trying  his  title  to  the  devised  estates. 

The  bill  prayed  that  the  defendants  might  make  a  discovery  of  the  matters 
Aforesaid  ;  and  might  be  restrained  from  setting  up  the  term  of  500  years ;  and 
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that  James  Henry  Leigh  might  be  also  restrained  from  cutting  down  any  tim* 
ber  trees  upon  the  devised  estates. 

On  tlie  17th  of  May,  1821,  the  defendant,  Chandos  Leigh,  pat  in  a  plea  to 
the  bill,  by  which  he  averred  that  Edward  Lord  Leigh  was  not,  and  did  not 
claim  to  be,  at  the  time  of  his  death,  seised,  or  otherwise  well  entitled  in  fee, 
to  any  freehold  abbeys,  parks,  manors,  messuages,  farms,  lands,  tenements  or 
hereditaments,  in  the  counties  of  Suffolk  and  Northampton,  or  either  of  them, 
or  elsewhere,  other  than  in  the  counties  of  Warwick,  Leicester,  Stafford,  Bed- 
ford,  Buckingham  and  Chester ;  that  in  and  prior  to  the  month  of  No- 
vember, 1 B06,  the  Heverend  Thomas  Leigh  *was  seised  in  possession  [*358] 
of  the  freehold  estates  or  hereditaments  after  described,  situate  in  the 
counties  of  Warwick,  Leicester,  Stafford,  Bedford,  Buckingham  and  Chester, 
which  were  the  only  freehold  abbeys,  parks,  manors,  messuages,  farms,  lands, 
tenements  and  herediuiments  whereof  Edward  Lord  Leigh  was,  or  claimed  to 
be,  seised  or  well  entitled  in  fee  at  the  time  of  his  death  :  that  the  said  Thomas 
Leigh  being  so  seised,  he  and  James  Leigh  Perrot  and  the  defendant,  James 
Henry  Leigh,  eiecuted  indentures  of  lease  and  release,  bearing  date  respec- 
tively the  3d  and  4th  days  of  November,  1806,  the  indenture  of  release  being 
made  between  the  Reverend  Thomas  Leigh,  James  Leigh  Perrot,  and  Jane 
his  wife,  the  defendant  James  Henry  Leigh  and  the  honorable  Julia  Judith.hia 
wife,  of  the  first  part,  George  Kinderley  and  William  Domville,  of  the  second 
part,  and  Joseph  Hill  and  Thomas  Graham,  of  the  third  part,  whereby,  after 
reciting  that  Mary  Leigh  had  made  her  will,  whereby  she  gave  certain  heredi- 
taments therein  described  to  the  use  of  Robert  Augustus  Johnson,  his  heirs  and 
assigns,  to  the  use  of  the  said  Thomas  Leigh  and  his  assigns  for  bis  life,  with 
remainder  to  the  use  of  James  Leigh  Perrot  and  his  assigns  for  life,  with  re- 
mainder after  the  decease  of  the  survivor  of  Thomas  Leigh  and  James  Leigh 
Perrot,  to  the  intent  that  Leigh,  brother  of  James  Leigh  Perrot, 

might  receive,  out  of  the  rents,  the  yearly  sum  of  200/.,  and  subject  thereto  to 

>  the  use  of  James  Henry  Leigh  and  his  assigns  for  his  life  ;  with  remainder  to 
the  1190  of  Robert  Augustus  Johnson  and  his  heirs,  during  the  life  of  the  said 
James  Henry  Leigh,  in  trust  to  preserve  contingent  remainders ;  with  remain- 
der to  the  use  of  the  first  and  other  sons  of  James  Henry  Leigh,  suc- 
cessively, in  *  tail-male,  with  divers  remainders  over,  with  the  ultimate  [*d691 
remainder  or  reversion  to  the  use  of  the  heirs  male  of  Mary  Leigh  : 
it  was  witnessed  that  Thomas  Leigh,  James  Leigh  Perrot,  and  the  defendant 
James  Henry  Leigh,  conveyed  to  Kinderley  and  Domville,  and  their  heirs, 
all  the  manors  and  other  hereditaments  situate  in  the  six  last-mentioned  coun- 
ties, which  were  formerly  the  estate  of  freehold  and  inheritance  of  Edwaid 
Lord  Leigh,  deceased,  and  since  of  Mary  Leigh,  or  whereof  or  wherein  Thomas 
Leigh  and  James  Leigh  Perrot  and  the  defendant  James  Henry  Leigh,  had 
any  estate  of  freehold  and  inheritance  in  possession,  reversion,  remainder  or 
expectancy,  under  the  therein-recited  wills,  or  either  of  them  :  and  they  cove- 
nanted to  levy,  to  Kinderiey  and  Domville,  six  fines  sur  conuzance  de  droit 
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come  ceo,  &c.  with  proclamations  of  duch  of  the  hereditaments  comprised  in 
the  indenture  of  release  as  were  freehold  of  inheritance,  to  the  intent  thai  Kin^* 
derley  and  Domville  might  become  tenants  of  the  freehold  and  inheritance  of 
the  same  hereditaments,  in  order  that  six  common  recoveries  might  be  thereof 
suffered,  in  which  recoveries  Thomas  Leigh,'  James  Leigh  Perrot,  and  the  de- 
fendant James  Henry  Leigh,  were  to  be  vouched,  and  were  to  vouch  over  the 
vouchees  :  and  it  was  declared  that  the  indenture  of  releasci  recoveries  and 
fines,  should  enure  to  such  uses,  upon  and  for  such  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  such  powers,  provisoes,  declarations  and  condi- 
tions  as  were  expressed  and  declared  concerning  the  same  by  the  therein-re*^ 
cited  will  of  Mary  Leigh,  and  for  the  purpose  of  confirming  the  devises  and 
limitations^  contained  in  that  will,  concerning  the  freehold  estates  there- 
[*360]    by  devised.     The  plea  further  averted  that  in  47th  Geo.  3.  the  ^fines 
were  levied  accordingly  ;  and  that  in  the  same  year  five  common  re« 
coveries  were  suffered,  as  agreed  by  the  indenture  of  release,  of  such  of  the 
hereditaments  as  were  situate  in  the  counties  of  Warwick,  Leicester,  Stafford i 
Bedford  and  Buckingham  :  and  that  prior  to  July,  181 2»  the  defendant,  James 
Henry  Leigh,  purchased  from  James  Leigh  Perrot  all  the  interest  of  the  said 
James  Leigh  Perrot  in  the  said  hereditaments  comprised  in  the  indentures  of 
lease  and  release  ;  and  that  James  Leigh  Perrot  duly  conveyed  to  the  defend- 
ant James  Henry  Leigh  all  his  interest  in  the  said  hereditaments  and  premises 
accordingly :  that  the  defendant  Chandos  Leigh  attained  his  age  of  twenty-one 
years  prior  to  the  month  of  July,  1812;  and  that  by  indentures  of  lease  and 
release,  dated  the  30th  and  Slst  of  July,  1812,  the  release  being  made  be* 
tween  the  said  Thomas  Leigh,  the  defendant  James  Henry  Leigh,  and  the  de- 
fendant Chandos  Leigh,  of  the  first  part ;  Kinderley  and  Domville,  of  the 
second  part ;  and  Thomas  Graham  and  William  Bentham,  of  the  third  part ; 
the  parties  of  the  first  part  conveyed,  to  the  parties  of  the  second  part  and 
their  heirs,  such  parts  of  the  said  hereditaments  as  were  situate  in  the  county 
of  Chester,  to  make  them  tenants  to  the  freehold  and  inheritance  of  the  same 
premises,  in  order  that  a  common  recovery  might  be  thereof  suffered  in  the 
court  of  common  pleas  at  Chester,  which  should  enure  to  such  uses  as  Thomas 
Leigh,  the  defendant,  James  Henry  Leigh,  and  the  defendant  Chandos  Leigh, 
should  in  manner  therein  mentioned  appoint,  and,  in  default  thereof,  to  the  use 
of  Thomas  Leigh  for  life,  with  remainder  to  such  uses  as  the  defendant,  James 
Henry  Leigh,  and  the  defendant,  Chandos  Leigh,  should  in  manner 
[*361]    therein  mentioned  appoint ;  and  in  default  ^thereof,  to  the  use  of  the 
defendant,  James  Henry  Leigh  for  life,  and,  after  his  decease,  to  such 
uses  as  the  defendant,  Chandos  Leigh,  after  the  deaths  of  Thomas  Leigh  and 
the  defendant  James  Henry  Leigh  should  in  manner  therein  mentioned  ap- 
point, and  in  the  mean  time  to  the'use  of  the  defendant  Chandos  Leigh,  in  tail 
general,  with  remainder  to  the  use  of  the  right  heirs  of  the  defendant,  James 
Henry  Leigh :  that  a  common  recovery  was  suffered  in  pursuance  of  the  last 
mentioned  indenture :  that,  for  further  perfecting  the  title  of  Thomas  Leigh 
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and  ibe  defendants,  James  Henry  Leigh  and  Chandos  Leigh,  to  the  said  here- 
ditaments (amongst  others)  indentures  of  lease  and  release,  dated  the  4th  and 
5ih  days  of  November^  1812,  made  between  the  Re?erend  Thomas  Leigh,  of 
the  first  part,  the  defendant,  James  Henry  Leigh,  of  the  second  part,  the  de- 
fendant, Chandos  Leigh,  therein  described  as  being  (as  he  averred  in  fact  he 
was)  the  only  son  and  heir  apparent  of  the  defendant  James  Henry  Leighi  of 
the  third  part,  Kinderley  and  Domville,  of  the  fourth  part,  Graham  and  Ben- 
tham,  of  the  fifth  part,  and  George  Talbot,  the  Reverend  Theophilus  Leigh 
Cook,  and  Edward  Hyde  East,  Esq^,  of  the  sixth  part,  it  was  witnessed  that 
Thomas  Leigh,  the  defendant,  James  Henry  Leigh,  and  the  defendant  Chandos 
Leigh,  and  by  their  direction,  Thomas  Graham,  conveyed  to  Kinderley  and 
Domville  the  hereditaments  and  premises  in  the  counties  of  Warwick,  Leices- 
ter»  Stafford,  Bedford  and  Buckingham^  to  make  them  tenants  of  the  freehold 
and  inheiitance  of  the  same,  in  order  that  five  common  recoveries  thereof 
might  be  had  :  and  by  the  same  indenture,  Thomas  Leigh,  the  defendant 
James  Henry  Leigh,  and  the  defendant  Chandos  Leigh,  appointed 
that  the  hereditaments  in  the  county  of  Chester,  comprised  *in  the  [*362] 
indentures  of  the  80th  and  31st  of  July,  1612,  and  the  recovery, 
should  enure  to  the  uses  and  trusts  in  the  indenture  of  the  5th  November,  1812, 
mentioned  :  and  it  was  thereby  declared  that  after  the  sufTeriug  of  the  common 
recoveries  as  well  as  the  last- mentioned  jf^denture,  as  the  recoveries  and  all 
other  fines  and  assurances  had  or  to  be  had  of  the  same  hereditaments,  should 
enure,  and  also  that  as  well  the  indentures  of  the  30th  and  31st  of  July,  1612, 
and  the  recovery  suffered  in  pursuance  thereof  of  the  hereditaments  in  the 
county  of  Chester,  as  also  the  aforesaid  appointment  of  the  same  premises, 
and  all  fines,  conveyances  and  assurances  whatsoever,  theretofore  had  or  there- 
after to  be  had,  of  the  same  hereditaments,  should  enure  to  such  uses  and  es- 
tates as  Thomas  Leigh,  the  defendant  James  Henry  Leigh,  and  the  defendant 
Chandos  Leigh,  should  jointly  appoint ;  and  in  default  thereof,  to  the  use  of 
Thomas  Leigh  for  his  life ;  with  remainder  to  such  uses  as  the  defendants 
James  Henry  Leigh,  and  Chandos  Leigh,  after  the  death  of  Thoroa(s  Leigh, 
should  in  manner  in  the  same  indenture  mentioned  jointly  appoint ;  and  in  the 
mean  time  to  the  use  of  the  defendant  James  Henry  Leigh  for  life ;  with  re- 
mainder to  the  use  of  Kinderley  and  Domville  and  their  heirs,  during  the  life 
of  the  defendant  James  Henry  Leigh,  upon  trust,  to  preserve  contingent  re- 
mainders ;  and  after  the  decease  of  the  survivor  of  Thomas  Leigh,  and  the  de- 
fendant James  Henry  Leigh,  to  such  uses  as  the  defendant  Chandos  Leigh,  in 
case  of  his  surviving  Thomas  Leigh  and  James  Henry  Leigh,  should,  in  man- 
ner in  the  same  indenture  mentioned,  appoint ;  with  remainder  to  the  use  of 
the  defendant  Chandos  Leigh,  in  tail  male  ;  with  remainder  to  the  use 
of  the  second  and  other  *sons  of  the  defendant  Chandos  Leigh  succes-  [^363] 
sively  in  tail  male,  with  remainder  to  the  use  of  his  daughters  succes- 
sively in  tail  male ;  with  remainder  to  the  use  of  such  one  or  more  of  the 
daughters  of  the  defendant  James  Henry  Leigh,  as  he  should  appoint ;  and  in 
Vol.  I.  26 
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default  of  appointment,  to  the  use  of  the  first  and  other  daughters  of  the  de- 
fendant James  Henry  Leigh,  in  tail  general ;  vfiih  remainder  to  the  use  of  the 
defendant  Chandos  Leigh  and  bis  heirs.  The  plea  further  averred  that  in  pur- 
suance of  the  last-mentioned  indenture  of  release,  five  recoveries  were  suffer- 
ed, in  Michaelmas  term,  1813,  of  the  hereditaments  situate  in  the  counties  of 
Warwick,  Leicester,  Stafford,  Bedford,  and  Buckingham,  in  which  Thomas 
Leigh  and  the  defendant  James  Henry  Leigh,  and  the  defendant  Chandos 
Leigh,  were  vouched  over  the  common  vouchees :  that  Thomas  Leigh  died  in 
the  year  1813  ;  and  that  by  force  of  the  said  fine,  with  proclamations  and  other 
assurances,  James  Henry  Leigh  had,  ever  since  the  death  of  Thomas  Leigh, 
been  and  then  was  seised  in  possession  of  the  hereditaments  in  the  counties  of 
Warwick,  Leicester,  Stafford,  Bedford,  Buckingham  and  Chester :  that,  to  the 
best  of  his,  the  defendant  Chandos  Leigh's,  belief,  the  plaintiff  was  at  the  time 
the  said  fines  were  levied  of  the  age  of  twenty-one  years,  and  compos  mentis^ 
and  at  large,  and  out  of  prison,  and  within  the  four  seas  ;  and  that  the  plaintiff 
did  not,  within  five  years  of  the  proclamations  made  upon  the  said  fines  re- 
spectively, and  which  were  duly  had  and  made  according  to  the  forms  of  the 
statutes  in  those  cases  made,  or  at  any  time  after,  otherwise  than  by  his  bill, 
and  which  was  filed  on  or  about  the   1 3th  of  October,  1820,  prosecute  any 

claim  to  the  said  premises,  or  any  part  thereof,  by  action  or  otherwise ; 
[*364]    so  that  the  plaintiff  *was,  barred  of  all  claim  to  the  said  premises,  by 

force  of  the  fines  with  proclamations  thereupon  and  non-claims  as 
aforesaid,  as  also  by  force  and  virtue  of  the  several  other  conveyances  and  as- 
surances before  mentioned  ;  wherefore  the  defendant  pleaded  the  several  mat- 
ters before  mentioned  in  bar  to  so  much  of  the  bill  as  sought  relief  or  discovery 
in  respect  of  the  freehold  lands  and  hereditaments  in  the  bill  mentioned,  other 
than  freehold  lands  in  the  counties  of  Suffolk  and  Northampton.  And,  as  to 
so  much  of  the  bill  as  prayed  relief  or  discovery  in  respect  of  any  copyhold 
tenements,  the  defendant  pleaded  in  bar  thereto,  and  averred  that  Edward  Lord 
Leigh  at  the  time  of  his  death  did  not  claim,  and  was  not  seised  of,  or  other- 
wise well  entitled  to,  any  copyhold  tenements,  which  he  had  surrendered  to  the 
use  of  his  will :  and  as  to  so  much  of  the  bill  as  prayed  any  relief  or  discov- 
ery in  respect  of  any  real  estate,  not  being  freehold  or  copyhold,  the  defendant 
pleaded  in  bar  thereto,  and  averred  that  Edward  Lord  Leigh,  at  the  time  of  his 
death,  did  not  claim,  and  was  seised  of,  or  otherwise  well  entitled,  in  fee,  to  any 
real  estate  not  being  freehold  or  copyhold. 

Mr.  Home,  Mr.  Shadwell,  and  Mr.  Koe,  in  support  of  the  plea : — The  ques- 
tion between  the  parties  is  entirely  a  legal  one,  except  as  to  the  right  to  remove 
the  outstanding  terra.  The  defence  is  a  fine  with  proclamations,  as  a  bar  to 
the  title  of  the  plaintiff?  and  it  cannot  be  denied  that  a  fine  with  proclamations 
must,  in  all  cases,  be  a  complete  and  absolute  bar  to  all  legal  title  that  the 
plaintiff  can  assert ;  and,  therefore,  to  any  species  of  relief  that  this  court  can 

give.  If  the  legal  title  is  gone,  this  court  will  not  remove  a  term. 
[*d65]   Lord  Kedesdale  says :  *''  A  plea  of  a  fine  and  non-claim,  though  a 
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lef^al  bar,  is  equally  good  in  equity,  provided  it  ia  pleaded  with  proper  aver- 
nient8.'*(a) 

The  Vigs*Chancsllor  : — As  at  present  advised,  I  am  of  opinion  that  this 
plea  cannot  be  supported.  This  bill  is  filed  by  a  person  claiming  title  at  law 
to  the  estates  of  the  late  Lord  Leigh.  Lord  Leigh,  by  his  will,  created  a  term 
<^  500  years,  for  the  purpose  of  raising  money  for  payotent  of  his  debts,  lega- 
cies, dec. ;  and,  subject  to  that  term,  made  legal  limitations  of  his  estates,  which 
we  may  consider  as  determined,  unless  the  plaintiff  is  entitled  under  one  of 
them.  Sufficient  is  stated  in  the  bill  to  show  that  the  plaintiff  has  a  color  of 
title  to  the  estates.  The  plaintiff  states  that  the  term  is  satisfied,  and  accounts 
for  the  extinction  of  all  the  intermediate  limitations;  and  he  also  states  that  he 
is  desirous  of  trying  his  title  at  law,  but  that,  by  reason  of  the  outstanding  term, 
he  is  unable  to  go  to  trial.  It  is  a  clear  principle  that,  if  there  is  a  term  prior 
to  legal  limitations,  and  the  purposes  of  the  term  are  satisfied,  the  termor  is  a 
trustee  for  the  person  who  under  the  legal  limitations  is  entitled  to  the  estate. 
Now  the  plaintiff  asks  no  relief,  except  that  the  termor  shall  not  be  permitted 
to  interpose  the  term  to  prevent  the  trial  of  the  legal  question,  whether,  under 
the  limitations  of  the  will,  the  plaintiff  is  entitled  to  the  esutes.  The  defen- 
dant in  this  case  has  pleaded  fines  and  recoveries  and  possession  under  them 
for  a  sufficient  time  to  bar  the  plaintiff's  claim.  Now,  if  the  fines  and  recove- 
ries have  produced  the  intended  effect,  the  termor  is  a  trustee  for  the 
defendant ;  but  if  not»  a  court  of  equity  is  *bound  to  say  to  the  termor  [*366] 
that,  as  between  two  persons  claiming  an  estate  by  a  legal  title,  he 
shall  stand  neuter.  The  bill  asks  no  other  relief  than  to  prevent  the  assignee 
of  tl&e  term,  who  is,  as  it  were,  a  stakeholder,  from  interposing  to  prevent  the 
trial  of  the  real  right  The  defendant  at  the  trial  of  the  ejectment  may  plead 
the  fines  and  non-claim.  But  a  termor  is  always  a  trustee  for  the  real  owner 
of  the  estate  ;  and  a  court  of  equity  will  always  prevent  him  from  setting  up 
the  term.  If  the  bill  had  prayed  for  delivery  of  possession,  an  account  of  rents 
and  profits,  or  any  other  species  of  eq\iitable  relief,  I  should  have  considered 
vrhether  the  plea  contained  a  sufficient  legal  defence. 

Argument  for  the  defendant  continued : — Those  who  set  up  the  fine  and 
non-claim  have  got  a  good  title  against  all  the  world  except  those  who  claim 
under  the  term.  But  your  honor's  observations  would  make  it  impossible  for 
a  person  who  had  levied  a  fine  to  avail  himself  of  it  in  any  case  where  there  is 
a  term.  The  creation  of  this  term  is  referred  to  a.  person  who  was,  or  claimed 
to  be,  seised  in  fee.  It  amounts  only  to  an  allegation  that  there  was  or  was 
not  a  term.  Besides,  the  bill  states  that  the  term  has  been  assigned  to  James 
Henry  Leigh  ;  now,  as  he  is  seised  of  the  freehold,  the  term  is  merged,  and 
therefore  no  such  term  now  exists.  [The  Vice-Chancellor : — If  that  be  so, 
you  cannot  be  prejudiced  by  having  the  terra  removed.] — A  plea  of  the  statute 
of  limitations  has  been  allowed  to  a  bill  for  discovery,  and  to  prevent  the  setting 

(a)  Treat.  Fbad.  lUA. 
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up  of  ouutaQding  terms,  on  the  ground  that  the  statute  was  a  good  defence  at 

law.     Jermy  v.  Best,(b)     And,  on  the  same  principle,  pleas  of  other 

[*367]    matters  have  been  allowed  to  bills  of  ^discovery,  Sutton  v.  Earl  of 

Scarborough^ip)  Baillier,  Sibbald,{d)  Mendizabel  y,  Machado^{e)  and 

Oait  V.  Osbaldeston.{f) 

Mr.  Sugden,  and  Mr.  Treslove^  for  the  plaintiff : — ^Where  a  bill  is  filed  for 
discovery  and  not  for  relief,  the.  defendant  cannot  plead  matter  which  would  be 
a  good  defence  at  law*  Hindman  ▼.  Taylor\g)  decides  the  very  point.  If, 
where  the  plaintiff  in  a  bill  of  discovery  stales  that  he  is  trying  to  establish  his 
title  before  another  court,  which  is  the  proper  tribunal  for  deciding  upon  his 
claims,  a  court  of  equity  were  to  allow  the  defendant  to  plead  matter  which 
would  be  a  good  defence  at  law,  it  would  then  have  to  determine  as  to  the  suf- 
ficiency of  the  legal  defence,  and  would  take  upon  itself  the  decision  of  a  legal 
question.  If  the  court  were  to  allow  this  plea,  it  would  have  to  enter  into  the 
discussion  of  the  operation  of  these  fines ;  and  it  would  not  decide  upon  the 
subject  without  taking  the  opinion  of  a  oourt  of  law ;  and  would  thus  do  in-> 
directly,  what  the  plaintiff  seeks  in  the  first  instance. 

Mr.  Koe,  in  reply  : — The  case  of  Hindman  v,  Taylor  has  been  overruled 
by  Mendizabel  v.  Machado.  The  Lord  Chancellor's  deoisioa  in  Oait  v.  Osbdl^ 
deston  is  peculiarly  applicable  to  the  present  case. 

The  Vice-chancellor  :-^The  case,  stripped  of  technicalities,  is 
[*368J  this:  Lord  Leigh,  being  seised  in  possession  of  estates  in  various  *coun« 
ties,  devised  them  to  trustees  for  a  term  of  years  for  repayment  of  his 
debts  and  other  purposes,  which  have  been  all  satisfied  ;  and,  subject  to  the 
term,  he  gave  those  estates  to  certain  individuals  for  their  lives,  and  to  their 
issue  male,  after  their  deaths ;  and,  on  failure  of  those  limiutions,  to  the  person 
who  should  answer  the  description  of  the  first  and  nearest  of  his  kindred,  being 
male,  and  of  his  name  and  blood.  The  plaintiff  alleges  that  all  the  prior  limi« 
tations  are  spent ;  and  that  he  is  the  person  who  answers  this  description,  and 
is  therefore  now  entitled  to  the  estates :  and  all  the  relief  he  asks  is,  that  he 
may  not  be  prevented,  by  any  use  that  may  be  made  of  the  term,  from  assert* 
ing  his  title  at  law ;  and  he  therefore  prays  that  the  defendant  may  be  restrained 
from  setting  up  the  term  in  bar  of  any  action  of  ejectment  that  he  may  bring. 

I  had  apprehended  that  it  was  one  of  the  principles  of  a  court  of  equity  that, 
wherever  the  owner  of  an  estate  creates  a  term  for  particular  purposes  and 
limits  his  estate  in  a  series  of  devises  to  certain  individuals,  whoever  is  pos* 
sessed  of  the  term  after  the  purposes  are  answered  is  a  trustee  for  those  who 
are  then  entitled  to  the  estate  so  devised  :  and  that,  whether  A.  or  B.  is  en- 
titled,  the  termor  is  a  stakeholder  between  the  two ;  and,  when  it  is  decided 
which  of  the  two  is  entitled,  the  termor  is  a  trustee  for  the  person  in  whom 
the  court  of  law  has  determined  that  the  estate  is  vested, 

(6)  See  poet,  373.  (e)  9  Vee.  71.  {d)  15  Vee.  185.  (e)  Ante,  (18. 

(/)  5  Madd.  428.  oveimled on  appealby  Lord  Eldon,  C.  1  Rum.  158.    .       (g)2  Bro. C. C. 7. 
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Upon  the  present  recotd  it  must  be  taken  as  true  that  the  plaintiff  is  the  per- 
son who,  under  the  limitations  of  this  will,  is  entitled  to  recover  at  law  ;  and 
that  the  defendant  is  in  possession  adversely  to  the  plaintiff,  and  seeks  to  pro- 
tect his  possession  by  means  of  the  term.     The  defendant,  having  ad- 
mitted these  facts,  *sets  up  this  defence  ;  that,  being  in  possession  of    [*d69] 
the  estates,  he  had  levied  fines  of  them  ;  that  the  five  year's  non-claim 
had  run ;  and  that  the  plaintiff,  at  the  time  when  the  fines  were  levied,  was 
under  no  legal  disability,  and,  consequently  that  the  defendant  has  acquired  a 
new  and  distinct  title,  which  enables  him  to  defeat  the  plaintiff  at  law,  and  to 
call  upon  the  court  of  equity  to  decide  whether  it  ought  to  give  the  plaintiff  any 
relief  with  a  view  to  assist  him  to  try  his  title  at  law.    This  is  a  singular 
mode  of  dealing  with  the  jurisdiction  of  a  court  of  equity  ;  for,  if  the  court  were 
to  take  cognizance  of  the  question,  whether  these  fines  and  non-claim  are,  or 
are  not  a  bar,  the  consequence  would  be,  if  on  argument  it  appeared  that  they 
are   vicious  and  no  bar,  that  the  plaintff,  on  the  plea  being  overruled,  would 
have  to  go  again  into  a  court  of  law,  and  to  try  the  question  a  second  time. 
But,  if  the  plaintiff  took  issue  on  the  plea,  many  facts  might  be  proved  to 
nullify  the  plea.     The  plaintiff  might  be  able  to  show,  by  extrinsic  matter, 
that  the  plea  was  good  for  nothing,  as,  for  instance,  by  proving  that  there  had 
been  an  entry  within  the  five  years ;  that  the  plaintiff  was  under  age  when  the 
fines  were  levied ;  that  there  had  been  fraud  in  levying  them,  or  that  there 
were  no  proper  tenants  to  the  pracipe  when  the  recoveries  were  suffered  :  and 
having  proved  all  these  facts  in  a  court  of  equity,  that  court  would  have  only 
to  turn  the  plaintiff  back  to  reagilate  all  these  questions  in  a  court  of  Iaw» 
where  they  must  ultimately  be  decided.     I  had  long  impressed  my  mind  with 
a  notion  that,  to  this  species  of  bill,  this  defence  could  not  be  set  up ;  but  it 
does  not  follow  that  no  defence  will  hold.     I  am  surprised  to  find  that  there  is 
so  little  of  positive  authority  upon  the  subject.     Lord  Redesdale  says  : 
*'  courts  of  equity,  in  many  cases,  will  *act  as  ancillary  to  the  adminis-    [^370] 
tration  of  justice  in  other  courts,  by  removing  impediments  to  the  fair 
decision  of  a  question.     Thus  if  an  ejectment  is  brought  to  try  a  right  to  land 
in  a  court  of  common  law,  a  court  of  equity  will  restrain  the  party  in  pos- 
session from  setting  up  any  title  which  may  prevent  the  fair  trial  of  the  right, 
as  a  term  for  years,  or  other  interest  in  a  trustee,  lessee,  or  mortgagee."(a) 

It  was  said,  in  the  argument,  that  if  this  plea  were  not  allowed,  there  would 
be  no  case  in  which  such  a  defence  could  be  set  up.  Now  Lord  Redesdale 
states  cases  in  which  this  defence  would  be  available  ;  for  the  goes  on  to  say  : 
**  But  this  will  not  be  done  in  every  case  ;  for  as  the  court  proceeds  upon  the 
principle  that  the  party  in  possession  ought  not,  in  conscience,  to  use  an  acci* 
dental  advantage  to  protect  his  possession  against  a  real  right  in  his  adversary, 
if  there  is  any  circumstance  which  meets  the  reasoning  upon  this  principle  the 
court  will  not  interfere.    Therefore,  if  the  possessor  is  a  purchaser  for  a  val- 

«  (a)  Treat.  Plead.  108. 
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liable  consideration,  without  notice  of  toe  title  of  tlie  cbiniant,  this  is  a  title, 
in  conscience,  equal  to  that  of  the  olaimant,  and  the  court  will  not  restrain  the 
possessor  from  using  any  advantage  he  may  be  able  to  gain  to  defend  hia  pos- 
session. If  can  hardty  appear,  upon  the  face  of  a  bill,  that  the  defendant  is  in 
such  a  situation,  and  therefore  the  benefit  of  this  defence  umisI  generally  be 
taken  by  p)ea :  biU  if  the  case  should  be  so  stated,  the  defendant  might  demur  ; 
because  the  case  stated  would  appear  to  be  auch  in  which  a  court  of  equity 

ought  not  to  assume  jurisdiction.^(6) 
[*371}       *There  is  another  part  of  this  treatise  which,  by  inference,  affirms 

the  proposition  which  I  have  laid  down.  In  speaking  of  what  pleas 
may  be  put  in  to  bills,  the  author  says  :  '*  If  the  judgment  of  a  court  of 
ordinary  jurisdiction  has  finally  determined  the  rights  of  the  parties,  the  judg- 
ment may,  in  general,  be  pleaded  in  bar  of  a  bill  in  equity.  Thus,  where  a 
bill  was  brought  by  a  person  claiming  to  be  son  and  heir  of  Joscelin  Barl  of 
Leicester,  and  alleged  that  the  Earl,  being  tenant  in  tail  of  estates,  had  suffered 
a  recorery,  and  had  declared  the  use  to  himself  and  a  trustee  in  fee  ;  and  that 
the  plaintiff  had  brought  a  writ  of  right  to  recover  the  lands,  but  the  defendant 
had  possession  of  the  title-deeds,  and  intended  to  set  up  the  legal  estate  which 
was  vested  in  the  trustee  ;  and  prayed  a  discovery  of  the  deeds,  and  that  the 
defendant  might  be  restrained  from  setting  up  the  estate  in  the  trustee  ;  the 
defendant  pleaded,  as  to  the  discovery  of  the  deeds  and  relief,  judgment  in 
her  favor  in  the  writ  of  right ;  and  averred  that  the  title  in  the  trustee,  which 
the  bill  sought  to  have  removed,  had  not  been  given  in  eviden^ce  ;  and  the  plea 
was  allowed,  "(c) 

*The  meaning  of  Lord  Redesdale  is,  that,  if  the  party  whose  title  to  an 
estate  is  disputed  has  conveyed  the  property  to  himself  and  a  trustee,  and  the 
legal  estate  is,  by  survivorship,  in  the  trustee,  the  court  would  prevent  that 
estate  from  being  set  up  in  bar  of  the  action.  He  then  ^oes  to  show  that  the 
interposition  of  the  court  was  unnecessary  iu  the  case  cited,  as  the  writ  of 
right  had  been  tried,  and  the  estate  not  set  up.     These  passages  are  all  that  I 

can  find  upon  the  subject. 
[♦372]        •There,  is  a  case  not  reported,  which  came  first  before  Sir.  W. 

Grant,  and  afterwaids  before  Lord  Eidon  ;  I  mean  Allen  v.  Gwynne* 
The  bill  was  filed  by,  Allen,  who  represented  himself  to  be  entitled  by  descent 
to  an  estate  of  which  the  defendant  was  in  possession  by  means  of  a  will 
fraudulently  obtained  from  the  plainiifiTs  aticestor :  and  it  charged  fraud  and 
misconduct  in  those  who  procured  the  will,  and  also  that  they  had  by  means 
equally  fraudulent  procured  a  deed  which  disinherited  the  plaintifi*,  and  that  the 
person  in  possession  had  levied  a  fine  :  and  the  bill  prayed  that  the  defendants 
might  be  restrained  from  setting  up  the  fine.  In  that  bill  the  peculiarity  was, 
that  it  did  not  aver  that  there  was  any  outstanding  term  ;  but,  after  praying  for 
the  relief,  a  few  words  were  added,  praying  that  the  defendants  might  be  re- 

(&)  Ibid.  (c)  Treat  Pload.  206. 
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Birained  from  aetling  up  any  out-standing  terms.  The  defendants,  in  their 
answer  insisted  on  the  fine  and  non-claim  as  a  bar.  The  case  came  before 
Sir  W.  Grant.  I  was  counsel  for  the  plaintiff,  and,  in  the  result,  obtained 
this  decree,  that  the  case  should  stand  for  a  twelve-month,  with  permission  to 
the  plaintiff  to  bring  an  ejectment  to  try  his  title  at .  law,  and  the  defendants 
were  not  to  set  up  any  outstanding  terms.  I  think  that  Sir  Samuel  Romilly 
did  not  object  to  the  form  of  the  record,  as  to  the  outstanding  terms  ajid  pro- 
bably he  thought  a  trial  at  law,  at  once,  most  beneficial  to  his  client.  Sir  W. 
Grant,  however,  would  not  interfere  to  prevent  the  defendant  from  availing 
himself  of  the  fine  at  law.  This  is,  substantially,  a  decision  in  the  present 
case  ;  for  there  was  in  that  case  what  was,  in  substance,  a  plea  of  a  fine  and 
non-claim.  The  plaintiff  in  that  case  afterwards  appealed  to  Liord 
Eldon  ;  and  I  supported  *the  appeal  unsuccessfully.  This  is  all  the  [*373] 
authority  1  have  been  able  to  find  upon  the  question. 

My  opinion  is,  that  this  peculiar  species  of  bill  does  not  admit  of  this  pe- 
culiar species  of  defence  by  plea.  It  is  on  this  ground  that  I  overrule  the 
plea.[l] 


Jermt  v.  Best.(*) 


1819;  5th  Mxy.—PUadiiig,^StatuU  of  limitatiotu. 

The  statute  of  limitations  may  be  plraded  in  bar  to  a  bill  to  prevent  the  setting  np  of  outstanding 
terms. 

Thb  bill  prayed  that  the  defendants,  who  were  in  possession  of  certain 
estates  in  Norfolk,  to  which  the  plaintiff  claimed  to  have  become  entitled  by 
the  vesting  in  possession  of  the  ultimate  remainder  created  by  the  will  of  the 
late  William  Jermy,  Esq.  might  be  restrained  from  setting  up  an  old  out-stand- 
ing term  to  defeat  the  plaintiff  in  an  action  of  ejectment,  which  he  alleged  he 
intended  to  bring  against  them,  to  recover  possession  of  the  estates.  The  de- 
fendants pleaded  the  statute  of  limitations,  and  averred  that  the  right  or  title  of 
the  plaintiff  to  the  lands  and  hereditaments  in  the  bill  mentioned,  accrued,  if  at 
any  time,  above  twenty  years  before  the  plaintiff  commenced  the  proceeding  at 
law  in  the  bill  mentioned,  for  the  recovery  of  the  possession  of  the  lands  and 
hereditaments,  and  before  the  plaintiff  exhibited  his  bill  of  complaint ;  and  that 
the  plaintiff  had  not,  nor  had  any  person  for  him,  or  in  his  name,  made  any 
entry  or  claim  upon  the  lands  and  hereditaments  within  twenty  years  after 
the  time  when  the  plaintiff's  title  was  alleged  to  have  accnied,  and 
*within  one  year  next  before  any  such  action  or  suit  as  aforesaid  was  [*374] 
commenced  or  instituted,  and  prosecuted  with  effect  by  the  plaintiff 
according  to  the^itatute  in  that  behalf  made  and  provided  ;  and  that  the  plaintiff 

(•)  By  the  kindness  of  Mr.  Bleomui  the  reportw  bM  ba«i  farainhed  with  the  above  note  of  this 
ease,  which  is  eited  ante,  366. 

[1]  Vide  OoUhom  v.  Alcock,  Sim.  653. 


375  CASES  IN  CHANCERY. 

■  ■■  ■  ■ 

l819.~Jermy  w.  Best. 

vras  not,  at  the  time  ^hen  bis  right  of  entry  upon  the  lands  and  hereditaments 
was  alleged  to  have  first  accrued,  within  the  age  of  twenty-one  years,  non 
compos  mentis,  imprisoned,  or  beyond  the  seas. 

Mr.  Pemberton,  in  support  of  the  bill,  stated  the  question  to  be,  firsts  whether 
the  statute  of  limitations  could  be  pleaded  at  all  in  such  a  case  as  the  present ; 
secondly,  whether  it  was  in  this  case  pleaded  with  proper  averments. 

The  statute  cannot  be  pleaded  in  this  case,  because  the  question  of  title  be- 
tween the  parties  is  one  which  ought  properly  to  be  triedlit  law,  and  the 
statute  would  be  a  good  defence  at  law.  The  effect  therefore  of  allowing  the  plea, 
would  be  unnecessarily  to  withdraw  the  subject  of  contention  between  the 
parties  from  the  proper  jurisdiction.  And  as  the  validity  of  the  plea,  as  a 
bar  to  the  suit,  depends  upon  the  matters  of  fact,  such  as  the  non-entry  within 
twenty  years,  and  what  regards  the  disability  of  the  plaintiff,  the  court  may 
ultimately  have  to  direct  an  issue  upon  one  or  more  of  those  questions  of  fact ; 
in  other  words,  it  would  be  to  be  tried  at  law,  whether  the  plaintiff  was  to  be 
at  liberty  to  proceed  in  his  action.  So  that  there  may  be  ultimately  two  trials 
at  law,  the  first  to  \xy  the  truth  of  the  plea,  and  if  the  plea  be  disproved,  the 
trial  of  the  ejectment. 

Secondly,  as  to  the  form  of  the  plea  :  it  is  not  averred  that  there  has 
[*375]    been  an  adverse  possession  against  the  ^plaintiff ;  and  this  is  the  very 
substance  of  such  a  plea  ;  and  every  thing  necessary  to  make  the  plea 
a  complete  distinct  defence  ought  to  be  distinctly  averred. 

The  averment :  '*  that  neither  the  plaintiff,  nor  any  person  for  him  has  en- 
tered within  twenty  years  after  the  time  when  the  plaintiff's  title  is  alleged  to 
have  accrued  "  is  defective,  because  it  puts  in  issue,  not  the  time  when  plain- 
tiff's title  accrued,  but  the  time  when  it  is  alleged  to  have  accrued,  which 
is  an  immaterial  issue. 

The  Vicb-Chamcellor  :{a)  -^The  plaintiff  seeks  by  his  bill  the  assistance 
of  this  court  in  order  to  enable  him  to  assert  a  legal  title.  The  only  ground 
for  equitable  relief  is,  that  he  may  proceed  at  law  with  effeGt.[]]  Butif  it  is 
clear  that,  when  he  has  obtained  the  equitable  relief  which  he  seeks,  he  will 
nevertheless  be  unable  to  proceed  at  law,  the  only  ground  for  equitable  relief  fails. 

This  is  not  like  the  case  of  Hindman  and  Taylor,(6)  which  was  only  a  bill 
of  discovery  ;  to  which  it  was  there  held,  you  cannot  plead  the  statute  of  lim- 
itations. This  is  a  bill  for  relief,  to  which  the  principle  of  that  case  does  not 
apply.[2]  The  plea  in  this  case  does  the  proper  office  of  a  plea,  by  bringing 
forward  fresh  matter,  which,  if  true,  is  a  bar  to  the  plaintiff's  equity.[3] 

(fl^  Sir  J.  Leach.  (b)  2  Bro.  C.  C.  7. 

[1]  A  plea  of  no  legal  title  is  not  a  defence  to  a  bill  praying  discovery  in  aid  of  an  alleged  legal 
title.    Gait  v.  0$hald€9ton^  1  Rues.  158. 

[2]  Where  on  a  bill  for  discovery,  in  aid  of  an  action  of  ejpctment,  there  appears  an  adverse 
possession  for  more  than  twenty  years,  not  accounted  for  by  any  disability,  a  demurrer  will  lie. 
Marqvi$  of  Ckolmondely  v.  Lord  Clinton,  Turn.  &.  Russ.  107.  S.  C.  2  Meir.  171.  9  Jae.  ic 
Walk.  1. 

[3]  Vide  Bogardut  v.  Trinity  Church,  4  Paige,  178.     Denyt  v.  Locock,  3  Myl.  db  Cr.  234. 
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With  regard  to  the  objections  of  form,  it  is  not  necessary  that  the 
plea  should  aver  that  the  plaintff  has  ^been  out  of  possession  ;  be-  [*376] 
cause  the  bill  admits  it.  The  plea  is  not  an  independent  record,  but 
must  be  looked  at  with  reference  to  the  bill ;  when,  therefore,  the  plea  arers 
that  no  entry  has  been  made  within  twenty  years  after  the  time  when  the  title 
is  alleged  to  have  accrued,  I  must  look  to  the  bill  to  see  when  it  is  there  alleg- 
ed to  have  accrued,  which  I  find  to  be  at  the  time  of  the  death  of  the  last 
tenant  for  life,  this  therefore  brings  it  to  the  time  when  the  plaintiff's  title  did 
accrue,  if  at  all. 

The  plea  must  be  allowed.[l] 

Reg.  Lib.  A.  1818,  fol.  961. 


Bevanv.  Lewis.    Stokes  v,  Whittaker. 

1897 ;  8Ui  May. — Partnerthip. — ComtnUsion  of  bankrupt, — Prtietice, 

If  a  partner  borrows  a  stun  of  money,  and  gtvea  his  own  security  only  for  it,  it  does  not  become  a 

partnenhip  debt  by  being  applied  for  partnenhip  purposes,  with  tho  knowledge  of  the  other 

partner. 
No  olijection  ean  be  taken  to  the  Talidity  of  a  commission  of  bankrupt,  nnlesa  the  requisite 

notice  be  given,  although  the  objection  appears  upon  the  proceedings,  and  requires  no  evidence 

to  support  it. 
A  defendant  in  a  suit  by  the  assignees  of  a  bankrupt  can  not  object  to  the  bill  as  not  haying  been 

filed  with  the  consent  of  the  creditors,  unless  the  objection  is  made  by  the  answer. 

The  bill  stated  that,  by  the  articles  of  partnership  between  the  plaintiff  Bevan 
and  the  defendant  Lewis,  dated  the  29th  of  March,  1823,  they  agreed  to  become 
partners,  as  linen-drapers,  for  six  years,  from  the  29th  of  March,  then  next  * 
that  the  trade  should  be  carried  on  at  Lewis'  shop  in  Holborn  :  that,  for  the 
purpose  of  forming  a  capital  for  carrying  on  the  business,  Lewis  should  bring 
into  the  partnership  500Z.,  including  what  he  had  expended  in  purchasing  the 
premises  and  fitting  up  the  shop  :  that  neither  of  the  partners  should, 
•without  the  consent  of  the  other,  draw  or  accept  any  bill  of  exchange,  [•a??] 
or  promissory  note,  or  contract  any  debt  on  account  of  the  partnership, 
except  in  the  regular  course  of  business,  or  assign  over  his  share  of  the  part- 
nership effects,  or  become  bail  or  security  for  any  person,  or  do  any  act  by 
which  the  partnership  effects  might  be  seized  or  taken  in  execution  :  that,  if 
either  of  the  parties  should  act  contrary  to  the  articles,  the  other  should  be  at 
liberty  to  dissolve  the  partnership,  by  giving  notice  in  writing  to  the  offending 
partner ;  and  that,  at  the  expiration  or  other  sooner  determination  of  the  part- 
nership, the  partnership  debts  should  be  paid,  the  capital  of  the  partners 

[l]yidtMendizab€l  y.  Maehado,  ante,  68.    Leigh  r.  Leigh,  ante,  349.    As  to  the  manner  of 
pleading  adverse  possession,  and  when  it  most  be  accompanied  by  an  answer,  Hardmmn  v.  El- 
S  Sim.  640, 
Vol.  L  ^  27 
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repaid  with  interest,  and  the  clear  surplus  of  the  moneys  belonging  to  the  part- 
nership, be  equally  divided  between  \he  partiiers.  The  bill  further  stated  that 
the  partnership  was  entered  upon  pursuant  to  the  provisions  of  this  indenture  ; 
that  Lewis,  unknown  to  the  plaintiff,  executed  a  warrant  of  attorney,  dated 
the  24th  of  December,  1822,  to  confess  judgment  against  him,  Lewis,  in  K. 
B.  at  the  suit  of  the  defendant  Siely,  for  bOOL  and  interest :  that  since  the 
formation  of  the  partnership,  Lewis,  contrary  to  the  articles,  had  executed  a 
warrant  of  attorney,  dated  the  dth  of  August,  1823,  to  confess  judgment 
against  him  in  the  same  court,  at  the  suit  of  the  defendants  Siely  and  Cubitt, 
for  5002.  and  interest :  that  judgments  had  been  entered  up  on-  these  warrants 
of  attorney,  and  writs  of  fi.  fa.  sued  out  upon  them :  that  the  defendants, 
Whittaker  and  Laurie,  the  sheriff  of  Middlesex  had,  by  *  irtue  of  the  writs, 
entered  upon  the  partnership  premises,  and  seized  a  considerable  part  of  the 
stock  and  effects,  and  had  proceeded  to  sell  some  part  thereof,  and  intended  to 

sell  the  remainder,  and  to  seize  the  other  parts  of  the  partnership  pro- 
[*378]    perty,  ^and  to  sell  the  same,  and  to  pay  over  the  proceeds  to  Siely  and 

Cubitt  to  the  injury  of  the  joint  creditors  of  the  partnership :  that  partner- 
ship property  having  been  taken  in  execution  as  aforesaid,  the  plaintiff  had  given 
Lewis  notice  in  writing,  declaring  the  partnership  to  be  dissolved  :  that  Lewis 
was  largely  indebted  to  the  plaintiff:  that  the  stock  and  effects  of  the  partnership 
ought  to  be  sold,  the  proceeds  appiied  in  payment  of  the  partnership  debts, 
and  the  surplus  divided  between  the  plaintiff  and  Lewis  :  that  Siely  and  Cubitt 
werfe  not  entitled,  under  the  executions,  to  seize  the  stock  and  effects,  nor  had 
they  any  interest  therein,  except  in  Lewis'  share  of  the  surplus  aforesaid. 
The  bill  prayed  for  the  usual  partnership  accounts  :  that  the  stock  and  effects 
might  be  sold,  and  the  pi'oduce  applied  in  payment  of  the  debts  of  the  part- 
nership;  that  the  plaintiff's  share  of  the  surplus  might  be  paid  to  him  :  that 
Siely  and  Cubitt  and  the  sheriff  might  be  restrained  from  proceeding  in  the 
executions,  and  selling  the  stock  and  effects,  and  paying  over  the  proceeds  of 
the  part  already  sold  to  Siely  and  Cubitt :  that  a  receiver  might  be  appointed  ; 
and  that  the  sheriff  might  be  ordered  to  pay  over  to  him  the  money  collected 
under  the  executions,  and  to  deliver  to  him  the  stock  and  effects  which  had 
been  seized  and  remained  unsold. 

The  supplemental  bill  stated  that  the  partnership  property  had,  by  accounts 
which  had  been  taken,  been  found  deficient  to  answer  the  debts,  by  2,000  and 
upwards  V  that,  on  the  27th  of  August  then  last,  a  commission  of  bankrupt  had 
been  issued  against  Lewis  and  fievan,  under  which  they  had  been  declaimed 

bankrupts,  and  the  plaintiffs  appointed  their  assignees.  It  prayed 
[«379]    *that  the  proceeds  of  the  stock  and  effects,  which  had  been  sold  by 

the  sheriff,  might  be  paid  to  the  plaintiffs,  the  assignees,  for  the  pur- 
pose of  their  being  applied  to  the  payment  of  the  joint  debts  of  the  copatt- 
nership. 

The  defendants  Siely  and  Cubitt,  in  their  answer  to  the  original  and  supple- 
mental bills,  said  that  the  first-mentioned  sum  of  500/.  was  lent  by  Siely  to 
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Lewis  on  the  24th  of  December,  1824 :  and  that  part  thereof,  amounting  ta 
3502.  was  applied  by  Lewis  in  the  purchase  of  the  lease  of  the  premises  upon 
which  Lewis  was  then  about  to  carry  on  the  business  of  a  linen-draper  and 
upon  which  he  and  Bevan  afterwards  carried  on  the  same  business  in  partner-^ 
ship ;  but  that  the  lease  was  taken  in  Lewis*  name  only  :  that  Bevan  advanced 
no  part  of  the  capital  of  the  partnership  ^  that  he  had  become,  and  was  weH 
aware  of  Lewis'  having  borrowed  the  500/.  of  Siely,  and  given  the  promis- 
sory note  and  warrant  of  attorney  for  securing  it :  that  he  also  knew  how  Lewis 
bad  applied  the  500/.  or  at  least  350/.  part  thereof;  that  Lewis  and  Bevan  hav- 
ing occasion  for  an  advance  of  money,  Lewis,  at  the  request  and  instance  of 
Bevan,  as  the  defendants  had  been  informed  and  believed,  and  with  his  ex- 
press authority  to  give  any  security  for  the  re-payment  thereof  that  might  be 
required,  applied  to  the  defendants  Siely  and  Cubitt  for  the  loan  of  the  further 
sum  of  500/.  and  in  consequence  of  such  application  the  defendants  advanced 
and  lent  that  sum,  upon  Lewis  giving  a  promissory  note,  dated  the  9th  of  Au- 
gust, 1 823,  and  a  warrant  of  attorney  as  a  collateral  security  :  that  Lewis  exe- 
cuted the  note  and  warrant  of  attorney  with  the  privity  and  approba- 
tion, as  the  defendants  had  been  ^informed  and  believed,  of  Bevan,  [*380] 
who  previously  knew  that  it  was  Lewis*  intention  to  execute  the 
same,  and  that  the  500/.  was  to  be  applied  for  the  partnership  purposes,  and 
for  the  joint  use  and  benefit  of  Bevan  and  Lewis  :  that  the  500/.  was,  by 
Bevan's  directions,  paid  to  the  bankers  of  the  partnership,  to  the  joint  credit 
of  the  partners,  and  waa  afterwards  appMed  by  them  in  paying  the  debts  of  the 
partnership  :  that  the  defendants  had  been  informed  and  believed  that,  at  the 
date  of  the  commission,  and  during  the  partnership,  Bevan  had  no  property 
therein :  that  the  property  had  been  seized  under  the  executions  before  any  act 
of  bankruptcy  had  been  committed  by  Bevan  and  Lewis,  or  either  of  them : 
that,  as  the  defendants  ^believed,  the  partnership  was  considerably  indebted  to 
Lewis,  and  not  Lewis  to  the  partnership  :  that  the  defendants  were  unable  to 
set  forth  whether  the  partnership  effects  were  insufficient  to  pay  the  debts  ;  and 
that  they  did  not  admit  the  validity  of  the  commission,  or  any  of  the  requisites 
to  sustain  the  same. 

The  answers  were  replied  to,  but  no  evidence  was  gone  into  on  either  side  ; 
and  the  cause  now  came  on  to  be  heard. 

After  the  pleadings  had  been  opened,  Mr.  Heald,  with  whom  was  Mr.  Rose, 
for  the  defendants  Siely  and  Cubitt,  objected  that  the  supplemental  bill  had 
been  filed  by  the  assignees  without  the  consent  of  the  creditors,  and  referred 
to  Ocklestone  v.  Benson,{a)  But  the  Vice-chancellor  said  that  as  the  objec- 
tion was  not  raised  by  the  answer,  he  could  not  regard  it. 

*Mr.  Home,  and  Mr.  Theobald,  for  the  plaintiffs  r^ — The  question  is,  [*38] } 
whether  the  property,  which  has  been  taken  under  the  executions,  belongs 
to  the  parties  who  issued  the  writs,  or  to  the  assignees.    It  is  clear  that  the  pro^ 

(a)  2  Sim.  6l  Stu.  265. 
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perty  that  was  seized  belonged  to  the  partnership  and  that  the  debts  for  which  it 
was  seized  were  the  separate  debts  of  one  of  the  partners.  The  securities  were 
executed,  the  judgments  entered  up,  and  the  executions  issued  against  Lewis 
only.  If  the  defendants  have  no  lien  on  this  property,  it  is  their  own  fault,  as 
they  might  haye  had  the  warrants  of  attorney  executed  by  both  partners  which 
they  omitted  to  have  done.  The  utmost  that  the  defendants  can  be  entitled  to. 
is  Lewis'  share  of  the  surplus,  if  there  shall  be  any,  after  all  the  demands  on 
the  partnership  are  satisfied. (&) 

Mr.  Heald,  and  Mr.  Rose^  for  the  defendants  Siely  and  Cubitt : — If  the  debts 
for  which  the  securities  were  given  had  been  the  separate  debts  of  Lewis,  no 
answer  could  be  given  to  the  arguments  Tor  the  plaintiffs.  But  they  were  the 
joint  debts  of  both  partners,  notwithstanding  the  securities  were  executed  by 
Lewis  alone;  for  both  the  sums  were  used  for  partnership  purposes  with 
Sevan's  privity  and  consent,  and  one  of  them  was  even  borrowed,  with  his 
knowledge,  for  those  purposes.  These  sums,  therefore,  by  the  use  that  was 
made  of  them,  became  joint  debts. 

Mr.  Phillimore,  for  the  defendants,  Laurie  and  Whittaker,  the  sheriff  of 
Middlesex. 
[♦382]  •The  Vioe-Chancbi.lor  :— The  judgments  that  have  been  entered 
up  upon  the  securities  for  the  sums  in  question,  must  take  their  charac- 
ter from  the  securities  on  which  they  have  been  so  entered  up ;  and,  as  those 
securities  were  executed  by  one  only  of  the  partners,  they  constitute  the  credi- 
tors joint  proprietors  only  with  the  other  partners.  The  accounts  of  the  part- 
nership estate  and  debts  must  therefore  be  taken  in  the  manner  prayed  by  the 
bill ;  and  the  defendants  will  be  entitled  to  be  paid  their  debts  out  of  Lewis' 
share  of  any  surplus  that  remains  after  all  demands  on  the  partnership  are 
satisfied. 


In  the  course  of  the  argument  in  this  case,  Mr.  Rose,  to  whom  the  proceed*^ 
ings  under  the  commission  of  bankrupt  had  been  handed  by  the  solicitor  to  the 
plaintiffs,  the  assignees,  was  proceeding  to  contend  that  the  act  of  bankruptcy 
on  which  the  commission  had  been  issued,  appeared,  on  the  face  of  the  pro- 
ceedings, not  to  be  a  sufficient  one ;  and  that  therefore  the  commission  was  in- 
valid;   and  he  said  that  by  the  92d  sec.  of  the   New  Bankrupt  Act,(c) 

(5)  See  Taylor  ▼.  Fields,  4  Ves.  396,  and  CampbeU  v.  MulUtt,  S  Swanit.  551,  and  the  caeea 
mentioned  in  the  notes  on  that  cane. 

(e)  6  Geo.  4  e.  16.  The  aectiona  hers  referred  to  are  as  followa :  aect.  90.  And  be  it  enacted, 
that  in  any  action  bj  or  against  any  assignee,  or  in  any  action  against  any  oommissioner  or  person 
acting  ander  the  warrant  of  the  eommissionors,  for  any  thing  done  as  such  commissioner,  or  nnder 
•Qch  warrant,  no  proof  shall  be  required,  at  the  trial,  of  the  petitioning  creditor's  debt  or  debts,  or  of 
the  trading,  or  act  ur  acts  of  bankruptcy  respectively,  unless  the  other  party  in  such  action  shall,  if 
defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue  Joined,  give  notice  in  writing  to  such 
assignee,  commissioner,  or  other  person,  that  he  intends  to  dispute  some,  and  which  of  such  mat. 
ters ;  and.  in  case  such  notice  shall  have  been  given,  if  such  assignee,  commissioner,  or  other  per- 
son shall  prove  the  matters  so  disputed,  or  the  other  party  admit  the  same,  the  judge  before  whom 
the  cause  shall  be  tried,  may,  (if  ho  thinks  fit,)  grant  a  certificate  of  tnch  proof  or  admission ; 
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the  depositions  taken  before  the  ^commissioner  were  not  conclusive,   [*38d] 
but  only  were  evidence  of  the  matters  therein  contained ;  and  that 
therefore,  where  the  objection  to  the  validity  of  the  commission  •ap-   [•384] 
peared  on  the  proceedings,  as  it  did  not  require  evidence  to  support  it, 

and  fuch  aMignee,  commfraioDer,  or  other  person,  ihal]  be  entitled  to  the  eo«ti,  to  be  taxed  by  the 
proper  officer,  occasioned  by  snch  notice,  and  soch  costs  shall,  if  such  assignee,  commissioner,  or 
other  person  shall  obtain  a  Tetdiet,  be  added  to  the  costs ;  and  if  the  other  party  shall  obtain  a  ver. 
diet,  siiall  be  deducted  from  the  costs  which  such  other  party  woold  otherwise  be  entitled  to  receive 
from  such  assignee,  commissioner,  or  other  person.  • 

Sect.  9L  And  be  it  enacted  that,  in  all  suits  in  equity  by  or  against  the  assignees,  no  proof  shall 
be  required,  at  the  hearing,  of  the  petitioning  creditoi's  debt  or  debts,  or  of  the  trading,  or  act  or 
acta  of  bankruptcy  respectively,  as  against  any  of  the  parties  in  such  suit,  except  such  parties  as 
shall,  within  ten  days  after  rejoinder,  give  notice  in  writing  to  the  assignees,  of  his  or  their  intention 
to  dispute  some  and  which  of  such  matters  ;  and  where  such  notice  shall  have  been  given,  if  the 
assignees  shall  prove  the  matter  so  disputed,  the  costs  occasioned  by  such  notice,  to  be  taxed  by  the 
proper  officer,  shall,  if  the  court  see  fit,  bo  paid  by  the  party  or  parties  so  giving  such  notice  as 
aforesaid,  and  the  service  of  such  notice  may  be  proved  by  affidavit  upon  hearing  of  the  cause. 

Sect  93.  And  be  it  enaeted  that,  if  the  bankrupt  shall  not,  (if  he  was  within  the  United  King- 
dom at  the  issuing  of  the  commission)  within  two  calendar  months  after  the  adjudication,  or  (if  he 
was  out  of  tbe  United  Kingdom)  within  twelve  calendar  months  after  the  adjudication,  having  given 
notice  of  bis  intention  to  dispute  the  commission,  and  have  proceeded  therein  with  due  diligence,  the 
depositions  taken  before  the  commissioners  at  the  time  of,  or  previous  to,  the  adjudication  of  the 
petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be  conclu- 
sive evidence  of  the  matters  therein  respectively  contained,  in  all  actions  at  law  or  suits  in  equity 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained  any 
action  or  suit« 

The  sections  of  the  49th  Geo.  3,  c.  121,  which  relate  to  the  same  aubject,  are  as  follows; See. 

10.  And  be  it  enacted,  by  the  authority  aforesaid,  that,  from  and  after  the  passing  of  this  act,  in  any 
setion  now  brought  or  hereafter  to  be  brought  by  or  against  any  assignee  of  any  bankrupt,  the  com- 
mission of  bankrupt,  and  the  proceedings  of  the  commissioners  under  the  same,  shall  be  evidence  to 
be  received  of  the  petitioning  creditor*s  debt,  and  of  the  trading  and  bankruptcy  of  such  bankrupt, 
milesB  the  other  party  in  such  action  shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to  such 
action,  and,  if  plamtifT,  before  issue  joined  in  such  action,  give  notice  in  writing  to  such  assignee 
that  he  intends  to  dispute  such  matters  or  any  of  them ;  and  where  such  notice  shall  have  been 
given,  if  such  assignee  shall  at  the  trial  prove  the  matter  so  disputed,  or  the  other  party  shall  at  the 
trial  admit  the  same,  if  he  shall  see  fit,  grant  a  certificate  that  such  proof  or  admission  was  made 
upon  such  trial ;  and  such  assignee  shall  be  entitled  to  the  coats,  to  be  taxed  by  the  proper  officer, 
occasioned  by  such  notice ;  and  such  costs  shall,  in  case  the  assignee  shall  obtain  a  verdict,  be 
added  to  his  costs ;  and  if  the  other  party  shall  obtain  a  verdict,  shall  be  set  off  or  deducted  from 
Ac  costs  which  such  other  party  would  otherwise  be  entitled  to  receive  from  such  assignee. 

Sec.  11.  And  be  it  further  enaeted  by  the  authority  aforesaid,  that,  from  and  after  the  passing  of 
this  act,  in  all  suits  in  equity  now  instituted  or  hereafter  to  be  instituted  by  or  against  any  assignee 
of  any  bankrupt,  the  commission  of  bankrupt,  and  the  proceedings  of  the  commissioners  under  the 
same,  shall  be  evidence  to  be  received  of  the  petitioning  creditor's  debt,  and  of  tbe  trading  and  bank, 
raptcy  of  such  bankrupt,  as  against  all  the  other  parties  in  snch  suit,  unless  such  parties,  some  or  one 
of  them,  shall,  within  ten  days  after  rejoinder  in  the  cause  give  notice  in  writing  to  the  assignee  that 
Chey  or  he  intend  to  dispute  the  said  trading,  petitioning  ereditor's  debt,  or  act  of  bankruptcy,  or 
some  or  one  of  such  matters :  and,  where  such  notice  shall  have  been  given,  if  the  assignee  shall 
prove  the  matter  so  disputed  to  the  satisfaction  of  the  court,  the  costs  occasioned  by  such  notice,  to 
be  taxed  by  the  proper  officer,  shall,  if  the  court  see  fit,  be  paid  by  the  party  or  parties  giving  such 
notice  to  the  assignee,  and  the  service  of  such  notice  may  be  proved  by  affidavit  upon  the  hearing 
•f  the  caase.  See  BUi»  v.  Shirley,  3  Camp.  424 ;  Jone§  v.  LUvotUyn^  1  Mer.  6,  note(a) ;  and 
ifiUff  V.  Bemuttt  2  M.  dt  S.  556.    Bat  see  HwnphrUa  v.  Coggw,  1  Rose,  226. 
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the  notice  of  a  party's  intention  to  dispute  the  validity  of  the  commis- 
[*d85]  sion  which  was  ^required  by  the  two  preceding  sections,  need  not  be 

given. 
But  the  Vice-ChanceUorruled  that  tlie  validity  of  a  commission  could,  in  no 
case,  be  disputed  where  the  notice  required  by  the  act  had  not  been  given.[l] 


Walbranke  v.  Sparks. 


1827 ;  3l8t  U%y^-'Praetiee.'^JnierpUader,^Affidamt. 

No  affidavit  w  neeeatary  io  aapport  a  motion  by  a  plaintiff  in  an  inteipleadinnf  auit  for  liberty  to 
pay  the  money  into  couzt,  and  for  an  injunction. 

The  bill  in  this  case  was  a  bill  of  interpleader ;  and,  upon  a  motion  made 
by'^Mr.  Parker  and  opposed  by  Mr.  Knight^  the  Vice-Chancellor  ruled  that  the 
plaintiff  in  an  interpleading  suit  might  move  for  liberty  to  pay  the  money,  the 
subject  of  dispute  between  the  defendants,  into  court,  and  for  an  injunction  to 
restrain  the  defendants  from  suing  him  at  law  respecting  it,  without  supporting 
his  motion  by  an  affidavit  of  facts.[2] 


[•386]  *Gayler  v.  FiTZ-JoHN. 

1827  ;  95th  May,  and  Ui  J}iM.-^Praeiie€.^AUmekiMut. 

An  order  for  time  to  ana wer,  unlesa  drawn  op  and  aerved,  will  not  atop  an  attachment.  ^ 

On  the  4th  of  May  the  defendants  obtained  an  order  for  six  weeks  time  to 
answer  the  bill,  and  bespoke  the  order  on  the  5th.    On  the  8th  the  order  was 

[1]  How  far  partnera  may  convert  an  individual  into  a  joint  debt,  ao  aa  to  entitle  a  creditor  to 
aatiafaction  out  of  a  trust  fund  created  for  the  payment  of  partnership  debts,  see  Colt  ▼.  Wilder,  2. 
Edw.  V.  C.  Rep.  484 ;  where  M*Coun,  V.  C,  commenting  on  the  case  in  the  text,  obaervea : 
•«  The  Vieo-Chancellor  held  that  the  debt  being  in  judgment  upon  securitiea,  and  which  the  creditor 
had  thought  proper  to  accept,  it  took  ita  character  from  the  securitiea,  and  waa  ccmseqoently  an 
individual  and  not  a  joint  debt.  But  he  expressed  no  opinion  i^pon  the  efiect  of  the  transaction  i« 
borrowing  the  money,  whether  it  would  not  have  been  a  partnership  debt ;  and  aa  to  which  I  think 
there  could  not  have  been  a  moment's  hesitation,  had  not  the  note  of  one  partner  been  taken  and 
followed  up  by  a  warrant  of  attorney  and  judgment  and  execution  against  him  individually  ;  the 
very  form  and  nature  of  which  precluded  all  inquiry  as  to  its  being  a  partnership  debt,  eapecially 
when  the  question  arose  in  relation  to  the  effect  of  the  levy  made  by  the  execution  itself."  Where 
a  bank  had  given  credit  individually,  by  discounting  an  individual  note,  it  waa  not  allowed  to  prove 
this  debt  in  a  copartnership  suit,  although  the  drawer  and  endorver  were  two  of  the  partnera,  even 
on  strong  allegation  that  the  note  was  made  for,  and  waa  applied  to,  partnership  purposes :  nor 
could  the  drawer  have  his  benefit,  especially  as  he  had  submitted  to  a  decree  and  report  in  the 
cauae  whereby  the  endorser  was  recognized  aa  having  assumed  the  note  individually ;  CoBter  ▼• 
Clarke,  3  Edw.  V.  C.  Rep.  411. 

[2]  Vide  Jew  v.  Wood,  I  Cr.  &  Ph.  193.  Merredytk  v.  Molhy,  1  FL  &  KelL  195.  3  HoC  Ch« 
Pr.  103. 
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drawn  up  and  serred  on  the  plaintiflf^s  clerk  in  court.  On  ihe  Slh,  the  plaintiff 
sealed  an  attachment  against  the  defendants  for  want  of  an  answen 

Mr.  Knighty  for  the  defendants,  now  moved  to  set  aside  the  attachment  for 
irregularity,  on  the  ground  that  the  order  for  time  to  answer  had  been  obtained 
before  the  attachment  Was  sealed,  and  that  it  took  effect  from  the  time  it  was 
pronounced. 

.  Mr.  Healdf  contra,  said  that  the  ofder  for  time  had  no  operation  until  it  was 
seived,  and,  that,  therefore,  the  attachment  had  been  issued  regularly  ;  and  he 
cited  Wallis  v.  Olynn,(a) 

The  Vice-Chancellor  said  that  he  considered  the  case  of  Wallis  v.  Glynn 
as  precisely  in  point ;  for  that  if  an  order  for  time  would  not  prevent  the  issu- 
ing of  an  attachment,  unless  the  original  was  shown  to  the  plaintiff  at  the  time 
when  he  was  served  with  the  copy,  afortiori^  an  Order  not  drawn  up  could  not 
stop  an  attachment.[l] 


♦Jones  v.  J^owbll.  [•SST] 

1827;  13th  JuDe^-^Praclictf. — Ma9ter*§  ceriyieaU, 

The  master's  certificate,  as  to  production  of  books,  Itc.  by  ft  ptHy,  eannot  be  excepted  to ;  a  mo. 
tkm  must  be  made  to  qoash  it» 

The  question  in  this  case  was,  whether  a  master^s  certificate,  as  to  the  pro- 
duction, by  a  defendant,  of  bookS)  papers  and  writings,  in  his  custody  or  power, 
relating  to  matters  in  question  in  the  cause,  could  be  excepted  to. 

Mr.  Home  and  Mr.  Koe  for  the  defendant,  Who  had  taken  the  exceptions, 
contended  that  there  was  no  other  mode  of  appealing  from  the  master's  judg- 
inent»  and  referred  to  a  decision  to  that  effect  by  8ir  J.  Leach,  V.  C.  in  the 
cause  oF  Harris  ▼•  De  Taslet^  on  9th  April,  1823. 

Mr.  Heald  and  Mr.  Tinney  appeared  for  the  plaintiff. 

The  Vice-Chancellor  said  that  the  difference  between  a  report  and  a  certifi- 
cate was  thai,  with  respect  to  the  former,  the  court  had  laid  it  down,  as  an  in- 
flexible rule,  that  before  exceptions  could  be  taken  to  it,  objections  must  be 
carried  in  before  the  master ;  but  that  there  was  no  such  rule  with  respect  to 
the  latter  :  that,  if  a  certificate  like  the  one  in  question  could  be  excepted  to,  he 
did  not  see  why  exceptions  might  not  be  taken  also  to  a  certificate,  given  by 
the  accountant  general,  as  to  stock  standing  in  his  name :  that  the  proper 
course  was  to  move,  on  affidavit,  that  the  certificate  might  be  quashed. 

Exceptions  overruled.[2] 

(a)  Coop.  982.    S.  C.  19  Ves.  380. 

[1]  Vide  1  Hoff.  Ch.  Pr.  Kirkpatriek  v.  Meera,  2  Sim.  16. 

[2]  The  above  case  was  questioned  by  Shadwell,  V.  C,  in  ChentuU  v.  Martin,  4  Sim.  340,  who 
obeerres  that  he  was  not  aware  of  any  distinction  between  a  mastei's  report  and  a  master's  certifi. 
cats ;  bot  it  is  confirmed  by  the  later  decision  of  Lord  Langdale  in,  Kemp  v.  Wade,  2  Keen,  686 ; 
and  see  Jom€$  v.  ToUy^  ante,  156. 
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[•388]  •SiDDEN  V.  Liddiard. 

1827;  15th  June  and  17ih  Jaly. — Con»trueiion  of  order, — Froduction  of  booM$,  ^c. 
A  partj  ordered  to  produce  books,  &c.  before  the  master,  is  bound  to  leave  them,  if  the  roaster 
thinks  fit  so  to  direct.  ^ 

On  a  motion  made  by  Mr.  Agar  in  this  cause,  the  question  was  whether^ 
under  the  order,  usually  inserted  in  decrees,  that  the  parties  shall  produce  be-* 
fore  the  master  all  books,  &c.  as  the  master  shall  direct ;  the  master  was  au- 
thorized to  order  the  parties  to  leave  such  books,  &c«  in  his  office  ;  or  whether 
a  new  order  must  not  be  obtaiped  for  that  purpose  ? 

The  Vice- Chancellor  ordered  the  motion  to  stand  over,  in  order  that  he  might 
consult  the  other  judges  of  the  court  upon  tlie  subject ;  and  on  the  17th  of  July 
said,  that  he  had  conferred  with  the  Lord  Chancellor  and  the  Master  of  the 
Rolls  upon  the  subject,  and  that  they  concurred  with  him  in  opinion  that,  under 
the  usual  order  for  production  of  the  books,  &c.  the  master  was  at  liberty,  with- 
out any  further  order  being  obtained,  to  direct  the  party  to  leave  the  books,  &c. 
in  his  office,  so  long  as  he  thought  any  useful  purpose  might  be  answered  by 
their  remaining  there,  and  then  to  allow  tlie  party  to  take  them  back.(a)[l] 


[♦389]  •Neamb  v.  WaostapT. 

1827 ;  16th  June.— Prac <ice.— Proce«f. 

Where  a  messeo  j^r  has  been  sent  apon  a  return  of  cepi  eorpuo,  and  the  defendant  is  in  K.  B.  prL 
son  upon  mesne  process,  a  /a6«M  corpus  must  next  be  obtained. 

The  defendant  had  been  attached  for  want  of  an  answer,  and  the  sherifT  had 
returned  cepi  corpus.  A  messenger  was  then  sent,  but  did  not  take  the  de« 
fendant,  as  he  was  in  custody  in  the  King's  Bench  Prison,  upon  mesne  process. 

Mr.  O.  Anderdon  now  moved  for  a  habeas  corpus^  but  said  he  doubted 
whether  he  ought  not  to  have  applied  for  a  sequestration,  and  referred  to 
Holme  V.  CardwelL(a) 

The  Vice-Chancellor  made  an  order  for  a  habeus  corpus,  with  a  view  to  the 
defendant  being  turned  over  to  the  Fleet. 

(a)  By  the  60th  of  the  orders  issued  on  the  3d  April,  1838,  for  the  regulation  of  the  practice  uid 
prooeedtngs  of  the  court,  it  is  ordered :  **  That  where,  by  any  decree  or  order  of  the  court,  books, 
papers  or  writings  are  directed  to  be  produced  before  the  master  for  the  porposes  pf  such  decree  or 
order,  it  shall  be  in  the  discretion  of  the  master  to  determine  what  books,  papers  or  writings  are  to 
be  produced,  and  when,  and  for  how  long  they  are  to  be  left  in  his  office ;  or,  in  case  be  shall  not 
deem  it  necessary  that  such  books,  papers  or  writings  should  be  left  or  deposited  m  bis  office,  then 
he  may  give  directions  for  the  inspection  thereof  by  the  parties  requiring  the  same,  at  such  time 
and  in  such  manner  as  he  shall  deeba  expedient. 

.(6)  3Madd.  114.     ' 

[1]  Aec  SkirUy  v.  Eatl  Ferrer$,  1  Myl.  &  Cr.  904. 
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NiCHOL  V.  GWYN. 
1827  ;  38ih  May,  and  4th  JvXj^Praetice.^AtUu!hnunt, 

AtUcbment  granted  for  noii*app«aranoe  to  a  subposna  lerTed  abroad. 

On  the  8th  of  March,  1827,  the  4lerendant  was  iseryed,  in  Paris,  with  a  8ub« 
poena  to  appear  and  answer  the  bill.  The  plaintiffs  solicitor  afterwards  wrote 
to  the  defendant's  solicitor,  to  inquire  whether  the  latter  naeant  to  appear  to  the 
bill.  The  defendant's  solicitor,  in  reply,  admitted  that  the  subpoena  was  in  his 
possession  :  and  said,  that  he  had  searched,  but  could  not  find  that  any  bill  had 
been  filed  ;  but  that,  if  the  defendant  was  regularly  served,  he  should  appear 
for  her. 

Mr.  Knight  for  the  plaintiff  now  moved  for  an  attachment  for  want  [•390] 
of  appearance  :  he  said  that  the  correspondence  between  the  solicitors 
acknowledged  the  service  of  the  subpoena  :  and  he  cited  Scott  v.  Hough  ;(a) 
Bawrke  v.  Lord  Macdonald  ;(b)  and  Shaw  v.  Lindsay. {c) 

Motion  granted  .[1] 
Reg.  Lib.  B.  1826.  fol.  1303. 


Peyton  v.  Bond.    Peyton  v,  Robinson. 

1837 ;  lat  and  15th  Jan9,—Pruetiee^-^Proehien  amu 

The  court  will  remove  a  next  friend  and  appoint  a  new  one,  where  the  former  it  m  connected  with 

a  defendant,  baTinjj^  an  interest  adveree  to  that  of  the  infante,  aa  to  make  it  probable  that  their 

intcreet  will  not  be  properly  protected  bj  him. 

The  original  bill  was  filed  by  Mrs.  Peyton  against  her  husband,  and  the  trus- 
tees of  her  marriage  settlement.  Mrs.  Peyton  afterwards  died,  having,  by  her 
will,  which  she  was  empowered  to  make  by  her  settlement,  disposed  of  her 
property  in  favor  of  her  two  infant  daughters.  The  father  instituted  proceed- 
ings in  the  prerogative  court,  and  afterwards  in  the  court  of  delegates  to  set 
aside  the  will ;  but  without  success.  Tn  consequence  of  Mrs.  Peyton's  decease, 
a  bill  of  revivor  and  supplement  was  filed  by  the  daughters,  by  Isaac  Peyton, 
their  uncle,  as  their  next  friend. 

Mr.  Heald^  and  Mr.  Beames^  now  moved,  that  Isaac  Peyton  might  be  re- 
moved from  being  the  next  friend  of  the  infants ;  and  that  it  might  be 
refened  to  the  master  to  appoint  a  proper  person  to  be  their  next  'friend   [*391] 
in  his  place.    They  said  that  it  appeared,  by  the  aflidavits,  that  the  next 

(a)  4  Bp3.  C.  C.  313.  (6)  9  Dick.  587.  (e)  18  Ves.  496. 

[1]  Sed  vide  Femande*  v.  Corhin,  3  Sim.  544.  The  Vice  Ch.  Harts,  afterwards,  when  Chan* 
eellor  of  Ireland,  exprened  hit  dissent  from  the  course  he  had  pursued  in  Niehol  v.  Owyn  ;  but  ho 
takee  a  distinction  between  the  serrice  of  a  subpcsna  abroad,  and  of  a  notice.  /•Anson  ▼.  NagU^  1 
MoU.340.  And  aec  Cameron  T.Canwron,  3  MjrLdLK.  389.  Furibsr  ▼. /.toyd,  5  Sim.  508.  An9f^ 
fmouMt  1  Htig.  1.  Serrice  of  a  subpoena  on  a  defendant  out  of  the  state  of  New  York,  was  foroierly 
eonsidered  as  good  service  according  to  the  practice  of  the  court  of  chancery  of  that  state ;  but  the 
pfesent  Cb.  Walworth  has  altered  the  practice  in  that  respect,  and,  after  a  review  of  the  authori. 
ties^  decided  that  the  service  of  a  subpana  upon  a  defendant  in  another  state  or  county  ii  irregular 
mnd  DO  proceedings  can  be  founded  thereon  unless  the  defendant  voluntarily  appears,  or  stipulates 
in  wiHIng  to  accept  saeh  aerriee  at  regular.    Dunm  v.  DwMt  4  Paige,  435» 

Vol,  I.  28 
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friend  was  a  person  in  low  circumstances:  that  he  was  the  brother  of 
the  infant*s  father  :  that  he  was  a  material  witness  in  the  cause  for  the  father, 
and  had  been  a  witness  for  him  in  the  proceedings  in  the  ecclesiastical  courts  : 
that  the  interests  of  the  father  and  of  the  infants  were  directly  adverse  to  each 
other  :  that  the  solicitor  for  the  infants  actec^for  the  father  also  :  that  he  had 
been  for  ten  years  the  father's  confidential  solicitor  ;  and  that  it  was  on  his  ap- 
plication that  J.  Peyton  had  consented  to  be  the  next  friend  of  the  infants ;  and 
they  contended  that,  under  such  circumstances,  it  was  impossible  that  the  in- 
terest of  the  infants  should  be  protected  as  it  ought  to  be. 

Mr.  Home,  and  Mr.  Knight^  for  the  next  friend,  said  that  the  question  in  the 
suit  was  a  mere  question  of  law,  which  it  was  impossible  for  either  the  solicitor 
or  the  next  friend  to  prevent  being  properly  submitted  to  the  court,  even  if  they 
were  disposed  to  do  so ;  and  that  no  case  of  misconduct  had  been  brought  for- 
ward against  either  of  them. 

Mr.  Sugden  appeared  for  the  trustees,  and  Mr.  Wakefield  for  the  father. 

The  Vice-Chancellor  : — The  single  question  in  this  case  is,  whether  it  is 
proper  that  this  solicitor  should  continue  to  act  for  the  next  friend,  and  that 
the  next  friend  of  the  infants  should  be  suflered  to  remain,  regard  being  had 
to  the  relation  in  which  he  stands  to  the  defendant,  the  father  of  the  infant 

plaintiffs? 
•[•392]  •!  am  warranted  by  high  authority  in  saying  that,  in  family  suits,  it 
is  proper  that  the  same  solicitor  should  be  employed  for  all  parties  : 
but  the  court  will  watch  with  great  jealousy  a  solicitor  who  takes  upon  himself 
a  double  responsibility ;  and,  if  it  sees  a  chance  of  his  miscarrying,  will  take 
care,  where  the  plaintiffs  are  infants,  that  he  shall  not  be  permitted  to  stand  in 
that  relation  to  an  adverse  defendant  under  circumstances  of  very  adverse  in- 
terest. This  gentleman,  therefore,  ought  not  to  continue  the  solicitor  of  the 
next  friend. 

If  it  could  be  tendered  to  me,  by  affidavit,  that  a  man  of  substance,  who  is 
himself  unconnected  with  the  parties,  and  who  would  employ  a  solicitor  simi- 
larly situated,  was  willing  to  undertake  the  office  of  next  friend,  I  should 
hare  no  hesitation  in  making  the  order  immediately,  and  without  making  any 
reference  to  the  master. 

Some  persons  were  afterwards  proposed,  on  behalf  of  the  infants,  as  6t  to  be 
appointed  the  new  next  friend ;  but  the  other  parties  objected  to  them  :  where- 
upon the  Vice-Chancellor  made  an  order  in  the  terms  of  the  i»otion.[l] 

Reg.  Lib.  B.  1826.  fol.  1823, 


[•393]  ^Sterndale  t>.  Hankinson. 

1887  ;  19tli  and  2(Hh  Jane.— Z>eAfdr  and  ereditor^^Siatute  of  UmiiatioM, 

A  bill  filed  by  one  creditor  on  behalf  of  himeeir  and  the  others,  wOl  pTevent  the  itatnte  of  limita- 

tiona  from  ranninjj^  against  any  of  the  creditors  who  come  in  under  the  decree. 
Am  the  widow  and  administraliz  of  B.,  continuee  B.*8  trade  after  his  decease.    B.,  at  his  death, 

was  indebted  to  C.  on  Imlance  of  acooant.    A  coDtinnes  to  receive  goods  from  and  to  make  paj. 

[1]  Vide  ni€kmrd$9n  v.  MOUr.  ante.  1S8. 
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menu  toC.  as  B.  had  dooe,  and  aha  ia  charged  in  accoant  by  C.  with  the  debt  The  paymenta 
made  by  her  to  C.  exceed  the  debt ;  bat  a  balance  is  ultimately  due  to  C.  Held  that  B  *a  debt 
was  discharged  by  A.'s  payments,  and  that  the  uliimate  balance  cannot  bo  proved  as  a  debt 
against  B.*s  estate. 

The  bill  was  filed,  on  the  Slhof  May,  1812,  by  T.  Sterndale  and  J.  Rob- 
ley,  grocers,  and  copartners,  and  SRvard  Fogg,  W.  Birch,  and  John  Hampaon, 
also  grocers  and  copartners,  on  behalf  of  themselves  and  all  other  the  credit- 
ors of  George  Hankinson,  grocer,  deceased,  who  should  come  in,  &c.  against 
William  Hankinson,  Margaret  Hankinson,  widow,  John  Ma^^sden,  and  John 
Walton.  The  facts  stated  in  the  bill,  and  admitted  by  the  answers,  were  that 
George  Hankinson,  for  many  years  before,  and  at  the  time  of  his  decease,  car- 
ried on  the  trade  of  a  grocer  at  Pendleton  in  Lancashire  :  that  he  was  at  his 
death  a  trader  within  the  meaning  of  the  bankrupt  laws  ;  and  was  also  seised 
of  real  estates,  and  possessed  of  personal  estate :  that  he  died  on  the  27th  of 
June,  1810,  intestate,  leaving  the  defendant,  W.  Hankinson,  his  eldest  son  and 
heir  at  law,  and  the  defendant,  Margaret  Hankinson,  his  widow  :  that  Margaret 
Hankinson  was  his  administratrix  :  that  he  was  at  his  decease  indebted  to  the 
plaintiffs  Sterndale  and  Robley  in  72/.  155.  4(2.,  and  to  the  plaintiffs  Fogg, 
Birch,  and  Hampson,  in  35/.  4?.  2d,  and  to  divers  other  persons  :  that  after 
bis  death  his  widow  carried  on  the  trade  of  a  grocer  :  that  a  commission  of 
bankrupt  had  issued  against  her,  under  which  she  had  been  declared  a  bank- 
ruyt ;  and  that  the  defendants  Marsden  and  Walton  were  her  assignees.  The 
bill  prayed  for  the  usual  accounts  of  the  debts  due  to  the  plaintiffs  and 
the  other  creditors  who  should  come  in,  &c.  and  •of  the  intestate's  [*394] 
real  and  personal  estates,  and  that  those  estates  might  be  applied  in 
payment  of  the  debts  of  the  plaintiff's  and  the  other  creditors  of  the  intestate 
who  should  come  in,  &c. 

On  the  14th  of  April,  1818,  the  decree,  which  is  usual  in  suits  of  the  like 
nature  was  made.  The  master  reported  that  several  persons  had  come  in  be- 
fore him  and  claimed  debts  to  be  due  to  them  from  the  intestate,  none  of  which 
he  had  thought  fit  to  allow,  except  one,  which  had  been  proved  by  the  plaintiffs 
Birch  and  Hampson,  the  surviving  partners  of  the  late  plaintiff*  Fogg ;  and  that 
his  reason  for  jisallowing  the  debts  claimed  by  the  other  persons,  was  that  the 
testator  died  in  1810,  and  that  the  decree  was  not  made  until  eight  years  after- 
wards, and  that  no  proceedings  had  been  taken  for  the  recovery  of  those  debts 
whereby  the  claimants  were,  as  he  conceived,  barred  of  any  remedy.  ThYee 
of  the  persons  whose  claims  had  been  disallowed  excepted  to  this  report. 

Mr.  Agar,  Mr.  Parker,  Mr.  Barber,  and  Mr.  Bickersteth,  in  support  of  the 
exceptions.  It  is  the  master,  and  not  the  administratrix,  who  insists  that  these 
debts  are  barred  by  the  statute  of  limitations.  It  was  decided  in  Norton  v. 
Frecker,{a)  that  an  executor  is  not  bound  to  take  advantage  of  that  statute. 
Besides,  in  this  case  the  intestate  was  a  trader,  and  the  47ih  6.  3,  sess.  c.  74, 
creates  a  trust  for  the  payment  of  the  trader's  debts  :  and  his  real  estates  are 

(a)  1  Atk.  581.     See  also  «x  parte  Dewdney,  15  Vcs.  479,  498. 
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to  be  administered  in  this  court.     Now  the  statute  of  limitations  cannot  bar  a 

trust. 
L*395j  *If  the  administratis  had  meant  to  take  advantage  of  the  statute, 
she  ought  to  have  taken  in  a  counter-state  of  facts,  which  she  did  not. 
The  rule  is  that,  if  a  debt  is  to  be  contested  upon  what  does  not  appear  upon 
the  claimant's  stale  of  facts,  a  counter-state  of  facts  must  be  carried  In.  Prince 
T.  Heylin.Q))  [To  this  the  Vice-Chancellor  assented,  and  said  that  if  a  counter 
state  of  facts  had  been  carried  in,  the  creditor  might  have  proved  acknowledg- 
ments of  his  demand  within  the  six  years  ;  and  that  the  decree  directed  the 
master  to  inquire,  not  what  debts  were  owing  by  the  intestate  at  the  date  of  the 
report,  but  at  the  time  of  the  intestate's  decease.]  The  statute  of  limitations 
has  not  of  itself  any  force  in  courts  of  equity.  Those  courts  have  merely 
adopted  a  rule  founded  on  the  principles  of  that  statute,  and  by  analogy  to  it. 
Oliver  v.  Court,{c)     Besides,  this  bill  is  in  fact  a  bill  by  every  creditor. 

It  has  been  laid  down  that  the  filing  of  a  bill  will  not  prevent  the  operation  of 
the  statute.  But  this  position  must  be  thus  limited  :  where  the  suit  is  com- 
menced before  the  six  years  have  run,  and  the  bill  is  dismissed  afterwards,  the 
pendency  of  that  suit  shall  not  prevent  the  operation  of  the  statute.  It  is  no 
where  laid  down  that  a  bill  filed  and  followed  up  by  a  decree,  does  not  prevent 
the  operation  of  the  statute.  Here  the  administratrix  could  not  have  pleaded 
the  statute,  as  the  six  years  had  not  expired  when  the  bill  was  filed.  The  dic" 
turn  of  Lord  Eldon,  C,  in  ex  parte  Dewdnex/y  refers  to  a  case  where  the  sta- 
tute might  have  been  pleaded  when  the  answer  was  put  m.{d)  The 
[^396]  pronouncing  of  the  decree  must  be  taken  to  *have  relation  to  the  time 
when  the  bill  was  filed.  Is  every  creditor,  immediately  on  the  debt- 
or's decease,  to  sue  the  personal  representative,  and  so  waste  the  assets.  It 
is  not  the  fault  of  any  party  that  the  decree  was  not  obtained  immediately  upon 
the  answer  being  put  in.  It  was  the  course  of  the  business  of  the  court  that 
prevented  it. 

Mr.  Healdy  Mr.  Shadwell^  Mr.  Duckworth^  and  Mr.  Knight^  for  the  re- 
port : — No  legatee  can  obtain  a  decree  for  payment  of  his  legacy,  without  the 
decree  being  prefaced  with  a  direction  that  an  account  shall  be  taken  of  the  tes* 
tator's  debts,  and  that  those  debts  shall  be  paid.  If  then  these  exceptions  are 
to  be  allowed,  the  operation  of  the  statute  of  limitations  will  be  stopped  in 
every  case  where  a  bill  is  filed  by  a  legatee.  There  are  only  two  modes  by 
which  the  operation  of  the  statute  can  be  prevented :  first,  where  there  has 
been  an  acknowledgment  of  the  debt  by  the  party  sought  to  be  charged : 
secondly,  where  a  suit  has  been  instituted  which  the  creditor  can  control.  A 
suit  like  the  present  one  is  the  sole  power  of  the  plaintiff  on  the  record  :  he 
may  dismiss  it  whenever  he  pleases.  Hanford  v.  Storie.{e)  [The  Vice-Chan- 
cellor :  Suppose  the  court  has  appointed  a  receiver  to  collect  the  creditor's  es* 
tate,  does  the  rule  apply  to  that  case  ?]  Notwithstanding  the  court  may  have 
appointed  a  receiver,  the  creditor,  who  has  filed  the  bill  may  dismiss  it.  Before 
(6)  1  Atk,  493.     (c)  8  Pric«,  197, 169.     {d)  See  15  Vei.  497.  498.     (e)  9  Biro.  4i  Stu.  196. 
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a  decree  is  made,  whatever  may  be  the  laches  of  the  plaintiff,  no  other  creditor 
can  apply  to  have  the  conduct  of  the  cause,  the  answer  to  such  an  ap- 
plication would  be  :  "  Institute  •a  suit  of  your  own."  The  other  [•SQ?] 
creditors'  hands  are  not  tied,  in  any  sense,  by  the  commencement  of 
the  suit.  The  filling  of  a  bill  b^B*  does  not  prevent  the  statute  from  running 
against  B.  and  C.  [The  Vice-Chanccllor :  This  is  not  a  bill  filed  simply  by 
A.,  but  by  A.  on  behalf  of  himself  and  all  other  creditors.  It  is  in  fact  a  bill 
by  all  the  creditors.]  No  creditor,  except  the  plaintiff,  can  prove  his  debt  in 
order  to  maintain  the  suit.  If  the  bill  is  dismissed,  the  circumstance  of  its  hav- 
ing existed  is  no  answer  to  a  plea  of  the  statute ;  and  there  cannot  be  one  rule 
where  the  bill  is  dismissed,  and  another  where  a  decree  is  made.  If  the  prin- 
ciple upon  which  the  exceptions  are  founded  is  to  prevail,  a  suit  may  be  suf- 
fered to  remain  abated  for  twenty  years,  and  yet  a  debt,  which  was  within  a 
year  of  being  barred  when  the  bill  was  filed,  will  be  kept  alive.  It  is  the  de- 
cree only  which  stops  the  other  creditors  ;  but  before  the  decree  is  pronounced 
the  statute  will  run.  Lake  v.  Hayes^{f)  Anon.i^)  Ex  parte  Roffet/,{h)  Ex 
parte  Ross,(i)  The  47th  Geo.  III.  s.  2,  c.  74,  does  not  place  creditors  in  a 
better  situation  than  they  were  in  before  that  statute,  except  that  it  subjects  the 
real  estates  of  the  debtor  to  payment  of  his  simple  contract  debts. 

The  Vice-chancellor  : — That  the  commencing  proceedings  in  equity  will 
not  prevent  the  operation  of  the  statute  of  limitations,  is  indisputable.  If  a 
creditor's  bill  is  dismissed,  the  pendency  of  the  suit  will  not  prevent  the  defend- 
ant from  taking  the  benefit  of  the  statute. 

*This  case  has  been  reasoned  on  two  fallacies,  as  applied  to  the  ju-   [*d98] 
risdiction  of  the  court.     First,  the  statute  does  not  bar  the  debt,  but  the 
remedy  only  ;  and  courts  of  law  have  permitted  the  statute  to  be  evaded  by 
recognitions  of  the  demand,  to  such  an  extent  as  to  amount,  almost,  to  a  repeal 
of  the  statute.     On  this  ground  I  think  that  the  debt  exists. 

The  other  fallacy  is,  that  the  statute  bars  the  suit  in  equity  ;  which  it  does 
not.  But,  as  courts  of  equity  will  not  entertain  stale  demands,  they  have 
thought  proper  to  adopt  the  limit  of  six  years,  in  analogy  to  the  statute  ;  and 
pleas  of  the  statute  are  admitted  in  these  courts  by  analogy  only.  Where  the 
circumstances  of  a  case  are  such  as  to  make  it  against  conscience  to  apply  the 
rule  founded  upon  this  analogy,  the  court  will  not  enforce  it.  It  has  been  said 
that,  if  a  creditor  files  a  bill  on  behalf  of  himself  and  others,  and  permits  it  to 
be  dismissed  before  decree,  the  statute  would  apply.  I  dissent  from  this  pro- 
position ;  for  I  think  that  the  court  would  protect  a  creditor  against  any  acci- 
dent of  that  kind.  I  have  no  doubt  that,  if  a  creditor  file  a  bill  and  it  appears 
that  the  rule  adopted  by  analogy  to  the  statute  would  affect  his  demand,  but 
that  a  bill  had  been  before  filed  by  another  creditor,  and  that  the  plaintiff  in 
the  second  suit  had,  in  confidence  that  the  former  suit  would  be  prosecuted,  ab- 
stained from  filing  his  bill,  the  court  would  not  apply  its  rule.     Every  creditor 


(/)  1  Atk.  381.  (ff)  3  Aik.  1.  I*)  10  Ves.  468. 

(t)  9  Oljrnn  6t  Jam.  46.    Affirmed  by  the  Lord  Ctutneellor,  13th  Aagatt,  1837. 
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has,  to  a  certain  extent,  an  inchoate  interest  in  a  suit  instituted  by  one  on  be* 
half  of  himself  and  the  rest ;  and  it  would  be  attended  with  mischievous  con- 
sequences to  estates  of  deceased  debtors  if  the  court  were  to  lay  down  a  rule 
by  which  every  creditor  would  be  bound  either  to  file  his  bill,  or  bring 
[*399]  his  action.  *Suits  have  been  insti^^  in  which  creditors,  in  conse- 
quence of  the  deaths  of  parties  and  a  variety  of  other  circumstances, 
have  been  unable  to  procure  a  decree  for  two  or  three  years,  although  every 
reasonable  diligence  may  have  been  used ;  and,  if  the  schedule  to  most  of  the 
reports  made  in  suits  of  this  nature  were  looked  through,  it  would  bo  found,  by 
comparison  of  dates,  that  two-thirds  of  the  creditors  might  have  been  shut  out 
by  a  strict  application  of  the  rule. 

The  principle  of  convenience  does  not  apply  ;  for  the  adoption  of  the  rule, 
in  all  cases  where  the  six  years  had  run  before  the  decree,  would  not,  for  the 
reasons  I  have  before  stated,  be  a  protection  to  the  estates  of  debtors,  in  the 
aggregate. 

It  has  been  said  that  every  creditor  who  files  a  bill  on  behalf  of  himself  and 
the  other  creditors  may  dismiss  his  bill  if  he  pleases.  But  this  proposition  is 
not  true  to  the  extent  to  which  it  has  been  stated.  I  apprehend  that  it  is  not 
the  rule  of  the  court  that  a  creditor  may,  under  all  circumstances,  dismiss  his 
bill.  I  recollect  instances  in  which  a  creditor  who  has  filed  a  bill  on  behalf  of 
himself  and  the  other  creditors,  has  worked  a  benefit  to  himself  by  the  orders 
of  the  court,  and  has  attempted  to  dismiss  his  bill ;  but  I  have  a  strong  impres- 
sion that  Lord  Eldon  said  that,  having  given  the  court  possession  of  the  suit 
by  a  decretal  order,  it  was  not  competent  to  him  to  defeat  any  other  creditor 
by  dismissing  his  bill.[l] 

I  entertain  no  doubt  that  every  creditor  has,  after  the  filing  of  the 
[MOO]    bill,  an  inchoate  interest  in  the  suit  to  *the  extent  of  its  being  consider- 
ed as  a  demand,  and  to  prevent  his  being  shut  out  because  the  plaintiff 
has  not  obtafned  a  decree  within  the  six  years  :  and,  therefore,  I  am  dearly  of 
opinion  that  this  exception  must  be  allowed. 

Another  exception  was*  taken  to  the  report,  by  the  plaintiff  Robley,  who 
had  claimed  a  debt  of  82/.  155.  4d.  in  which  the  intestate,  at  the  lime  of  his 
death,  was  indebted  to  him,  on  balance  of  account,  for  goods  sold  and  delivered 
by  him  and  Thomas  Sterndale,  his  late  copartner,  to  the  intestate. 

It  appeared,  by  the  ledger  of  T.  Sterndale  and  Robley,  that  the  intestate,  on 
the  9th  of  April,  1809,  owed  ihcm  a  balance  of  192/.  3s.  Id.  From  that  time 
to  the  day  of  the  intestate's  death  they  sold  him  goods  to  the  amount  of  106/. 
15s.  3d.,  making  together  298/.  I85.  lOd.,  and  they  received,  in  cash  and  goods, 
during  the  same  period,  142/.  lis.,  leaving  a  balance  of  156/.  Is.  iOi.  due 

[1]  It  w  competent  for  the  complaintnt  to-MttIo  with  tho  defendant,  and  to  withdraw  his  ruit  at 
any  time  bcforo  decree  :  and  the  defendant  himtelf  may  claim  the  right  to  have  the  bill  dismissed, 
upon  paying  what  is  due  to  the  particular  creditor,  by  whom  the  suit  is  brought,  together  with  his 
costs  of  suit  as  between  party  and  party ;  Inne9  r.  Lansing,  7  Paige,  5S4. 
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from  ibe  intestate  at  his  death.     The  balance  was  struck  at  the  foot  of  the 
left-hand  page,  and  was  carried  oyer  to  the  following  account : 
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]827.— Sterndale  ▼.  iUnkinson. 

[*402]  •Mr.  Agar  and  Mr.  Barber^  in  support  of  the  exception : — It  will  be 
contended  that,  from  the  manner  in  which  the  balance  of  156/.  7^. 
10(2.  was  brought  forward  in  the  ledger,  Robley  adopted  Mrs.  Hankinson  as 
his  debtor,  and  that  therefore  he  had  waived  his  claim  as  against  the  intestate's 
estate ;  and  Clayton^s  case,  in  the  report  of  Devaynes  v.  Noble,\k)  will  be  re* 
lied  upon.  But  this  is  not  like  the  case  of  a  partner  who  continues  the  busi* 
ness  and  adopts  the  debt  of  bin  deceased  copartner.  Here  there  is  no  contract 
on  the  part  of  the  administratrix  to  take  on  herself  the  debts  of  the  intestate. 
The  keeping  of  these  accounts  was  the  act  of  the  creditor,  and  was  not  adopted 
by  the  administratrix.  There  always  must  be  two  parties  to  a  contract ;  but 
there  is  no  evidence  that  the  administratrix  was  a  party  to  these  transactions. 
Besides,  the  insertion  of  the  initials  of  the  intestate's  name  in  the  account,  shows 
that  the  plaintiff  did  not  mean  to  charge  the  administratrix  with  that  debt,  and 
to  release  the  intestate's  estate. 

Mr.  Heald  and  Mr.  Knight,  for  the  report : — The  plaintiff  Robley  clearly 
adopted  the  administratrix  as  his  debtor,  by  making  her  debtor  to  the  amount 
of  the  balance  due  at  the  intestate's  decease;  Clayton's  case.{l)  It  appears,  by 
the  ledger,  that  the  balance  was  once  reduced  so  low  as  to  60/.  135.  Id.  How 
then  could  it  ever  afterwards  amount  to  82/.  15^.  4d.  as  against  the  intes- 
tate t  It  is  impossible  that  this  balance  can  be  due  from  the  intestate's 
[*403]  ^estate.  Indeed  it  is  not  pretended  that  the  goods,  with  which  the 
widow  was  supplied,  were  furnished  to  her  as  administratrix  of  her  late 
husband.  If  all  the  payments  made  by  her  are  to  be  taken  in  discharge  of  the 
155/.  75.  lOJ.,  the  whole  would  be  discharged  ;  therefore,  quacunque  via,  there 
is  nothing  due  from  the  intestate's  estate. 

The  Vicb-Chancellor  : — I  have  no  doubt  that  the  master's  report  is  right. 

It  is  admitted  that  a  balance  of  156/.  75.  lOd  was  due  at  the  intestate's 
death.  The  widow,  having  possessed  assets,  permits  accounts  to  be  rendered 
to  her  in  which  she  is  made  debtor  to  that  amount.  Between  the  rendering  of 
the  account  and  the  24lh  of  December  in  the  same  year,  she  paid,  to  the  party 
rendering  the  accounts,  sums  to  a  greater  amount  than  the  balance  with  which 
she  was  charged ;  and  the  question  is,  whether  she  did  not  intend  to  pay  the 
debt  of  her  husband.  Suppose  that,  in  December,  1810,  a  bill  had  been  filed, 
by  this  creditor,  against  the  administratrix,  to  make  her  account  for  her  receipts 
on  account  of  the  intestate's  estate,  and  that  an  application  had  been  made  in 
the  suit  for  her  to  pay  the  amount  of  assets  received  by  her  into  court ;  if  it 
appeared  that  she  had  made  payments  in  discharge  of  the  balance  due  fronn 
her  husband,  the  court  certainly  would  not  order  her  to  pay  in  the  whole 
amount  of  her  receipts,  but  would,  undoubtedly,  allow  her  to  retain  the  amount 
of  payments  so  made  by  her. 

Exception  overruled.[l] 

{k)  1  Mer.572.  {I)  Ub.cnp. 

[1]  Accordiiig  to  the  general  doctrine  of  appropriation  of  pajrments,  where  there  are  several  ac* 
counts  or  transactions  between  the  eame  parties  the  debtor  has  the  right  to  elect  to  which  aecoont 
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^Green  V.  Weaver.  [•404] 

1837 ;  l8th  mnA  19th  idne,  and  d9th  OeioheT,^Pleading.^I>9fendantr^Broker.^Pr«utiee.^Ex» 

ctpiian, 
A  bfoker  in  the  citj  of  London  mait  anawer  a  bill  of  ditcovery  in  aid  of  an  aetbn  brought  againtt 

him  by  his  enlployer  for  mitdondact,  although  the  ditcoverj  will  subject  him  to  the  penaltY  of  a 

bond  giren  by  him  to  the  cofporatidn,  on  hit  adniiseion. 
If  a  general  exception  '»  taken  to  a  raaatePi  report*  and  the  court  ia  of  opinion  that  the  matter  it 

right  in  any  one  particular,  the  •zoeptlon  nutt  be  ovemiled. 

Th^  bill  stated  that  the  defendants  had  for  several  years  carried  on  the 
business  of  wool  brokers,  in  partnership  together,  under  the  firm  of  James 
Weaver  &  Ca,  and  that  the  plaihtiflf  had  for  several  years  carried  on,  in 
Coleman  street,  the  business  of  a  Blackwell  Hall  factor :  that  the  plaintiff, 
in  the  way  of  his  business  as  a  Blackwell  Hall  factor,  had  had  considerable 
dealings  with  the  firm  of  James  Weaver  &  Co.,  in  the  way  of  their  business 
as  wool  brokers ;  and  that  the  plaintiff,  as  a  Blackwell  Hall  factor,  had  been 
accustomed  to  deal  extensively  in  buying  and  selling  wool :  that,  on  the  23d  of 
December,  1820,  the  plaintiff,  for  the  first  time,  employed  James  Weaver  & 
Co.,  as  wool  brokers,  to  purchase  for  him  thirteen  bags  of  Spanish  wool;  and 
it  was  agreed  between  him  and  James  Weaver  &  Co.,  that  the  amount  thereof 
should  be  paid  for  in  one  month,  in  cash,  with  a  discount  thereon,  in  favor  of 
the  plaintiff,  of  five  per  cent  on  the  amount  thereof;  and  Weaver  &  Co.  soon 
afterwards  made  out  and  delivered  to  the  plaintiff  a  bill  on  account  of  such 
purchase  in  the  following  words  and  figures  : — '*  London,  23d  of  December, 
1820.  Bought,  for  account  of  Mr.  Thomas  Green,  the  following  goods ;  viz. : 
thirteen  bags  of  Spanish  wool,  to  be  weighed  in  one  month,  and  the  amoimt 
paid  in  cash,  with  five  per  cent  discount,  brokerage  half  per  cent.  James 
Weaver  &  Co.**  And  Weaver  &  Co.,  at  the  same  time,  made  out  and  de- 
livered to  the  plaintiff,  a  bill  of  parcels  or  account  of  the  thirteen  bags  of 
Spanish  wool,  to  the  following  effect :  "  London,  23d  of  December, 
1820.  Mr.  Thomas  •Green,  bought  of  James  Weaver  &  Co.,  for  [•405] 
their  principal,  thirteen  bags  of  Spanish  wool,  payable  in  cash  in  one 
month,  524/.  14*.  4d.,  discount  five  per  cent,  26/.  4*.  8d. — 498/.  9s.  8d.'» 
That  the  plaintiff,  on  the  bills  or  accounts  being  so  made  and  delivered  to  him, 

the  payment  thall  be  applied ;  if  he  omiU  to  give  direetiom,  the  creditor  may  apply  it  to  which  ao. 
count  be  pleaaet ;  and  if  no  application  be  made  by  either  party,  the  law  will  appropriate  it  accord- 
iog  to  the  joatiee  and  equity  of  the  cate ;  and  at  a  general  rule,  in  the  absence  of  all  indicationi  of 
the  win  or  intentions  of  the  partiet,  will  apply  the  payment  to  the  extinguish  men  t  of  the  debte 
according  to  the  priority  of  time ;  this  rale  however  It  tobjeet  to  qnalificationt  and  ezeeptiona. 
Sepimw  V.  Van  Slyek^  8  Wend.  403.  In  oatea  of  ranning  accoanto  where  debts  and  creditt  un 
made  at  dlflerant  timet,  the  paymenU  are  deemed  to  have  been  made  toward  items  antecedently 
due,  in  the  order  of  time  in  which  they  sUnd  in  the  account.  United  States  t.  Wardwell,  5 
Mason,  82.  United  State$  v.  Kirkpatriek,  9  Wheat.  720.  See  further ;  Mann  v.  Mareh,  2  Calnet* 
Rep.  99 ;  Rabert  t.  CarnU,  3  Cainet*  Rep.  14  ;  Baker  ▼.  StaekpoaU,  9  Cow.  420  ;  Pattieon  ▼.  Hulk 
ib.  747. ;  Stme  t.  Stymour,  75  Wend.  19.  Amer.  Ch.  Digett,  Debtor  and  Creditor,  VIL 
Vol.  I.  29 
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objected  to  the  words  or  expressions  therein,  ^' for  their  principal,"  it  being 
expressly  tindersiood  between  the  plaintiff  and  Messrs.  Weaver  &  Co.  that  the 
plaintiff  would  not  accept  any  contract  for  wool  made  out  by  them  as  for  their 
principal,  and  without  a  name  ;  but  that  be  sho^ald  always  have  the  name  of 
such  principal,  in  order  that  he  might  know  mxh  whom  he  was  dealing ;  and 
it  was  also  understood  between  them  that  Messrs.  Weaver  &  Co.  should  only 
purchase  for,  or  sell  to  the  plaintiff,  wool  at  first  hand^  or  from  the  real  im- 
porter of  such  wools  :  that  it  is  very  disadvantageous,  to  a  dealer  in  wool»  to 
purchase  wool  at  second  hand)  oi  from  any  other  person  than  the  importer ; 
and  that  buyers  of  wool  for  sale  will  gire  a  higher  price  for  wool,  if  it  be  sup- 
posed to  come  immediately  from  the  merchant  or  importer,  than  from  any 
other  dealer  in  the  same  article^  and  that  great  frauds  or  impositions  have 
been  and  are  practised  upon  buyers,  by  brokers  concealing  the  name  of  the 
real  owner  of  wools,  or  giving  in  false  or  fictitious  names  as  the  owners,  there- 
by making  sales  for  their  own  advantage,  which  would  not  otherwise  be  made, 
and  obtaining  higher  prices  than  they  could  otherwise  obtain  if  the  names  of 
the  real  owner  or  seller  was  fairly  disclosed,  as  it  is  the  duty  of  brokers  in  all 
cases  to  do :  that  the  plaintiff  objecting  as  aforesaid^  the  defendant  Stanley  in- 
formed him  that  the  thirteen  bags  of  Spanish  wool  belonged  to  a  Mr.  Laidlow, 

but  that  Mr.  Laidlow  did  not  like  his  name  to  be  known  in  the  market ; 
[*406]    and  *the  plaintiff  thereupon  took  the  thirteen  bags  of  Spanish  woolt 

supposing  Mr.  Laidlow  to  be  the  merchant  or  importer  of  such  wool; 
but  it  afterwards  appeared^  and  the  fact  was,  that  Mr.  Laidlow  had  been  a 
clerk  in  some  meicantile  house,  and  was  not  the  real  owner  or  importer  of 
the  thirteen  bags  of  wool ;  and  that  the  name  of  Mr.  Laidlow  was  only  used  to 
mislead  the  plaintiff,  instead  of  giving  the  name  of  the  real  importer  or  ownej ; 
and  Messrs.  Weaver  &  Co.,  in  fact,  participated  in  the  profit  on  the  sale  to  the 
plaintiff  of  the  thirteen  bags  of  Spanish  wool,  in  the  name  of  commission  or 
otherwise,  to  a  considerable  amount,  instead  of  selling  the  same  to  the  plaintiff 
at  the  fair  market  price,  with  an  allowance  only  of  their  brokerage,  of  half  per 
cent  on  the  amount  thereof,  as  they  ought  to  have  done  ;  and  they  well  knew 
that  the  plaintiff  would  not  have  purchased  the  wool  of  Mr.  Laidlow  if  he  had 
known  who  Mr.  Laidlow  was,  or  to  whom  the  wool  in  fact  belonged ;  and 
Messrs.  Weaver  &  Co.  soldHhe  thirteen  bags  of  wool  to  the  plaintiff  at,  and 
received  from  him,  a  much  higher  price  than  the  real  importer  thereof  would 
have  done  ;  and  they  therefore  became,  and  were  accountable  to  tlie  plaintiff 
for  the  amount  of  the  profits  derived  from  such  sale,  and  ought  to  render  an 
account  thereof  to  the  plaintiff,  and  pay  to  him  the  amount  thereof;  and  that  they 
ought  to  be  charged  with,  and  allow  to  the  plaintiff,  the  difference  between 
the  price  at  which  they  sold  the  thirteen  bags  of  wool  to  the  plaintiff,  and  the 
price  at  which  the  same  would  have  been  sold  to  him  by  the  real  importer 
thereof :  that  the  sum  of  498/.  95.  8cl.,  the  amount  of  the  purchase  money  for 

the  thirteen  bags  of  Spanish  wool,  after  deducting  the  discount  there- 
['^407]    on,  was  duly  paid  by  the  plaintiff,  at  the  stipulated  time^  "^to  Meesrs. 
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Weaver  &  Co.':  that,  on  the  26th  of  September,  1821,  the  plaintiff  em- 
ployed Jamef  Weaver  &  Co.,  as  wool  brokers,  to  purchase  for  him  three  bags 
of  German  wool ;  and  it  was  agreed  between  the  plaintiff  and  James  Weaver 
6c  Co.  that  the  amount  thereof  should  be  paid  for  by  the  plaintiff,  by  his  ac- 
ceptance of  a  bill  of  exchange,,  to  be  drawn  upon  the  plaintiff,  and  made  pay- 
able four  months  after  date,  with  a  discount  thereon,  in  favor  of  the  plaintiff, 
of  two  and  a  half  per  cent  on  the  amount  thereof;  and  Messrs.  Weaver  ic  Co. 
BOOQ  afterwards  made  out  and  delivered  to  the  plaintiff  a  bill  or  account  of  such 
kst-onenlioned'  porchasei  in  the  following  words  and  figures : — **  London, 
September,  26th,  1821.  Bought,  &>r  aceoont  of  Mr.  Thomas  Green,  of  Mr. 
Henry  Kirkpatrick,  the  following  goods ;  viz.  three  bags  of  German  wool,  to 
be  weighed  in  one  month,  and  the  amouni  paid  by  your  acceptance  at  four 
montha  dale,  wilb  Iwo  and  a  half  per  cenl  discount ;  brokerage,  half  per  cent. 
James  Weaver."  And  Messrs.  Weaver  &  Co.,  al  ike  same  time,  made  out  and 
delivered  to  the  plaintiff  a  bill  of  parcels  or  account  of  the  three  last-mentioned 
bags  of  German  wool,  to  the  following  effect : — '*  London,  26th  September,  1821 . 
Mr.  Thomas  Oreen,  Bought  of  Henry  Kirkpatrick  three  bags  of  Gernoan  wool, 
payable  by  an  acceptance  at  four  months  date,  from  26th  October,  1 821 .  229/. 
8f.  ed.  Discount,  two  and  a  half  per  cent.  5/.  14;.  9d.  228/.  I3s.  Qd."  That,  in 
pursuance  of  the  last-mentioned  contract,  the  plaintiff  accepted  and  delivered  to 
Messrs.  Weaver  &  Co.  a  bill  of  exchange,  drawn  by  or  in  the  name  of  Henry 
Kirkpatrick,  dated  the  26th  October,  1821,  for  223/.  13^.  Od.  and  thereby  made 
payable  four  months  after  date,  to  the  order  of  Henry  Kirkpatrick  :  that 
*this  bill  was  duly  taken  op  and  paid  by  the  plaintiff  when  it  became  [*408] 
due  and  payable.  The  bill  then  stated  thi ee  simitar  transactions  to  have 
taken  place  between  the  plaintiff  and  Messrs.  Weaver  &  Co.  on  the  30th  October 
«nd  22d  November,  1821»  and  30th  October,  1822 ;  and  then  proceeded  thus  : 
that,  on  the  occasion  of  making  the  last-mentioned  contracts  of  the  26th^eptem- 
ber,  1821,  the  30th  October,  1821,  the  22d  November,  1821,  and  30th  October, 
1822,  Messrs.  Weaver  &  Co.  represented  to  the  plaintiff  that  Henry  Kirkpatrick 
was  a  merchant  residing  in  Cheapside  in  the  city  of  London,  and  was  the  per- 
aon  by  whom  the  several  quantities  of  wool  mentioned  in  such  contracts  had 
been  imported,  and  that  such  wool  could  not  be  got  from  any  person  other  than 
Messrs.  Weaver  dc  Co. ;  and  that  no  other  broker  than  themselves  had  any 
aample  of  such  wool ;  that  Messrs.  Weaver  &  Co.,  prior  to  the  plaintiff  making 
the  last-mentioned  contracts,  offered  to  sell  to  him  the  several  last-mentioned 
quantities  of  wool,  as  being  in  the  hands  of  the  importer  thereof,  namely, 
Henry  Kirkpatrick ;  but  the  plaintiff  afterwards  discovered  that  the  said  several 
quantities  of  German  wool  were  not,  nor  was  any  part  thereof,  in  fact,  imported 
by  Henry  Kirkpatrick,  and  that  there  was  not  any  person  resident  in  the  city 
of  London,  of  the  name  of  Henry  Kirkpatrick,  who  is  an  importer  of  wool, 
but  that  the  wool  was  imported  by  one  Mr.  Fuchs,  a  German  merchant  in  Lon- 
don :  that  these  wools  are  not  the  property  of  Henry  Kirkpatrick,  but  of  Wil- 
liam M.  Everett,  who  was  a  Blackwell  Hall  factor  in  London,  and  a  dealer  in 
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wool,  and  had  been  purchased  by  him  through  Messrs.  Weaver  &  Co.,  and 
that  the  name  of  Henry  Kirkpatrick  was  made  use  of  by  Messrs.  Weaver  & 
Co.,  with  the  knowledge  that  the  said  wools  were  the  property  of 
[*409]    Everett,  *and  not  of  Kirkpatrick  ;  and  that  they  were  employed  by,  and 
received  their  directions  solely  from  Everett  in  the  sale  thereof,  and 
accounted  with  him  for  the  proceeds  thereof;  and  that  the  name  of  Kirkpat* 
rick  was  only  made  use  of  in  order  to  deceive  the  plaintiff,  Messrs.  Weaver  & 
Co.  well  knowing  that  they  were  acting  contrary  to  their  duty  as  brokers,  and 
the  understanding  between  them  and  the  plaintiff,  upon  tlie  faith  of  which  they 
were  employed  by  him,  and  knowing  also  that  the  plaintiff  would  not  have 
bought  the  wools  at  all,  or  would  not  have  given  the  same  price  for  them,  if  he 
had  been  aware  that  they  were  the  property  of  Everett,  and  not  of  the  import* 
er ;  that  Messrs.  Weaver  &  Co.  were  employed,  as  the  brokers  of  the  import* 
er,  in  the  sale  to,  and  purchase  of  these  wools  by  Everett,  and  that,  previous 
to  the  purchase  thereof  by  Everett,  samples  had  been  shown  by  Messrs. 
Weaver  &  Co.  to  the  plaintiff,  for  the  importer  or  importers  thereof;  and  that 
the  same  had  been  offered  to,  and  agreed  for  by  the  plaintiff,  or  that  the  plaintiff 
had  made  them  a  bidding  for  the  same  before  the  same  were  sold  to  and  pur- 
chased by  Everett ;  and  that  the  sales  were  so  conducted  by  Messrs.  Weaver 
&  Co.  as  to  secure  a  certain  profit  to  Everett,  or  other  intermediate  purchaser, 
to  the  prejudice  both  of  the  importer  and  of  the  plaintiff,  and  to  obtain  an  extra 
profit  or  advantage  to  themselves  in  the  name  of  commission,  or  otherwise,  in- 
stead of  selling  the  wools,  directly  from  the  importer  thereof,  to  the  plaintiff, 
as  they  ought  to  have  done  :  that  Messrs.  Weaver  &  Co.  well  knew  that  Mr. 
Fuchs  was  desirous  of  selling  wools  directly  to  the  plaintiff,  and  had  solicited 
the  plaintiff  to  purchase  his  wools ;  but  that,  in  order  to  dissuade  the  plaintiff 
from  dealing  directly  with  Mr.  Fuchs,  Messrs.  Weaver  ic  Co.  repre* 
[*410]   sented  *the  character  of  Mr.  Fuchs  to  the  plaintiff  in  a  very  unfavora* 
ble  light ;  and  Messrs.  Weaver  &  Co.  being  employed  by  the  import- 
ers of  such  wools  as  aforesaid,  they  were  thereby  enabled  to  make  a  double 
sale  thereof  for  their  own  advantage,  at  the  same  time,  at  two  different  prices, 
instead  of  an  immediate  sale  to  the  plaintiff :  that,  in  order  to  deceive  the  plain- 
tiff in  such  purchase  and  sale  to  him,  tlie  maiks  of  such  wools  were  altered, 
and  the  letter  K.  introduced  therein,  as  the  initial  of  Kirkpatrick's  name,  to  de- 
note that  he  was  the  importer  or  consignee  of  such  wools  :  and  that  Messrs. 
Weaver  &  Co.  derived  an  extra  profit,  to  a  considerable  amount,  on  the  sales 
to  the  plaintiff  of  the  last-mentioned  quantities  of  wool,  or  participated  in  the 
profit  on  such  sales  to  the  plaintiff,  to  a  considerable  amount,  instead  of  selling 
the  same  to  the  plaintiff  at  the  fair  market  price,  with  an  allowanoe  only  of 
their  brokerage  of  half  per  cent,  on  the  amount  thereof,  as  they  ought  to  have 
done  :  and  Messrs.  Weaver  &  Co.  sold  the  last-mentioned  quantities  of  wool 
to  the  plaintiff  at,  and  received  from  him,  a  much  higher  price  than  the  real 
importer  would  have  done ;  and  Messrs.  Weaver  &  Co.  therefore  became  and 
were  accountable  to  the  plaintiff  for  the  amount  of  the  profit  derived  from  the 
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last-mentioned  sales,  and  ought  to  render  an  account  thereof  to  the  plaintiff,  and 
pay  to  him  the  amount  thereof ;  and  that  they  ought  to  be  charged  with  and 
allow  to  the  plaintiff  the  difference  between  the  price  at  which  they  sold  the 
last-mentioned  quantities  of  wool  to  the  plaintiff,  and  the  price  at  which  the 
same  would  have  been  sold  to  him  by  the  real  importer.  The  bill  then  charged 
that  the  defendants  had  in  their  custody  divers  books  of  account,  &c. 
relating  to  the  matters  aforesaid,  and  that  *the  plaintiff  had  commenced  [*411] 
an  action  at  law  against  them,  to  recover  damages  from  them,  in  respect 
of  their  fraudulent  conduct  as  his  brokers,  in  the  several  transactions  before 
mentioned ;  but  that  the  plaintiff  was  not  able  to  prove  the  facts  jtnd  circnm«- 
stances  before  stated  without  a  discovery  from  the  defendants  touching  such 
facts  and  circumstances.    And  the  bill  prayed  for  a  discovery  accordingly. 

The  defendant,  James  Weaver,  by  his  answer,  said  that  he  believed  that 
the  complainant  did  carry  on,  and  for  several  years  had  carried  on,  in  Coleman 
street,  in  the  city  of  London,  the  business  of  a  Blackwell-Hall  factor,  and 
that  the  complainant,  as  a  Blackwell-Hall  factor,  had  been  accustomed  to  deal 
extensively  in  buying  and  selling  wool :  and  that,  by  an  act  of  parliament, 
made  and  passed  in  the  sixth  year  of  the  reign  of  Queen  Anne,  intituled :  ''  an 
act  for  repealing  the  act  of  the  1  st  year  of  king  James  first,  intituled  :  and  act 
for  the  well  garbling  spices,  and  for  granting  an  equivalent  to  the  the  city  of 
London,  by  admitting  brokers, "  it  was  enacted  that,  from  and  after  the  deter- 
mination  of  the  then  sessions  of  parliament,  all  persons  that  should  act  as 
brokers,  within  the  city  of  London  and  the  liberties  thereof,  should  from  time 
to  lime,  be  admitted  so  to  do  by  the  court  of  mayor  and  aldermen  of  the  said 
city,  for  the  time  being,  under  such  restrictions  and  limitations  ior  their  honest 
and  good  behavior  as  the  court  should  think  fit  and  reasonable,  (a)  And  the 
defendant  further  said  that,  subsequently  to,  and  in  pursuance  of  the  powers 
given  to  them  by  the  said  act,  and  the  court  of  mayor  and  aldermen 
made  certain  rules  and  regulations  touching  the  ^admission  of  brokers,  f*412l 
and  such  rules  and  regulations  had  ever  since  been  and  still  were  in 
force,  and,  by  virtue  thereof,  every  person  who  applied  to  be  admitted  a  bro- 
ker within  the  city  and  liberties  thereof,  was  required,  previously  to  his  admis- 
sion, to  execute  a  bond  to  the  mayor,  commonalty  and  citizens  of  London,  in 
such  penalty  and  with  such  condition  as  are  contained  in  the  bond  mentioned 
to  have  been  executed  by  the  defendant,  and  was  also  required  to  take  an  oath 
to  the  effect  of  the  oath  mentioned  to  have  been  taken  by  the  defendant. 
And  the  defendant  further  said  that  he  was  admitted  to  act  as  a  broker 
within  the  city  of  London  and  the  liberties  thereof,  by  the  rourt  of  mayor  and 
aldermen,  in  the  year  1814;  and  that,  previous  to  such  admission,  the  defen- 
dant, in  compliance  with  the  aforesaid  rules  and  regulations,  executed  a 
bond,  whereby  he  bound  himself,  his  heirs,  executors  and  administrators 
unto  the  mayor  and  commonalty  and  citizens  of  the  city  of  London,  in  600/., 

(a)  Sec  4 


414  CASES  IN  CHANCERY. 

J  837. — Green  ▼.  WemTer. 

to  be  paid  to  the  mayor  and  commonalty  and  citizens,  with  a  condition  written 
under  the  same  bond  in  the  following  words  : 

''  Whereas  the  above  bounden  James  Weaver  is,  by  the  court  of  lord 
mayor  and  aldermen  of  the  city  of  London,  allowed  to  be  admitted  and  sworn 
a  broker  within  the  same  city  and  liberties  thereof,  to  have,  use  and  exercise 
the  said  office  and  employment  during  the  pleasure  of  the  said  court,  and  no 
longer :  now  the  condition  of  this  obligation  is  such,  that  if  James  Weaver,  for 
and  during  such  time  he  shall  and  doth  continue  in  the  said  office  and  employ- 
ment, shall  and  do  well  and  faithfully  execute  and  perform  the  same, 
i*413]  without  fraud,  covin  or  deceit,  and  shall,  upon  every  ^contract,  bar- 
gain or  agreement  by  him  made,  declare  and  made  known,  to  such 
person  or  persons  with  whom  such  agreement  is  made,  the  name  or  names  of 
his  principal  or  principals^  either  buyer  or  seller,  if  thereto  required,  and  shall 
keep  a  book  or  register,  and  therein  truly  and  fairly  enter  all  such  contracts, 
bargains  and  agreements,  within  three  days  after  making  thereof,  together 
with  the  names  of  the  respective  principals  for  whom  he  buys  or  sells,  and 
shall,  upon  demand  made  by  any  of  the  parties,  buyer  or  seller,  concerned 
therein,  produce  and  show  such  entry  to  them  or  either  of  them,  to  manifest 
and  prove  the  truth  and  certainty  of  such  contracts  and  agreements,  and,  for 
satisfaction  of  all  such  persons  as  shall  doubt  whether  he  is  a  lawful  and 
sworn  broker  or  not,  shall,  upon  request,  produce  a  medal  of  silver,  with  his 
majesty's  arms  engraved  or  stamped  on  the  one  side,  and  the  arms  of  the  city, 
with  his  name,  on  the  other,  and  shall  not,  directly  or  indirectly,  by  himself  or 
any  other,  deal,  for  himself  or  any  other  broker,  in  the  exchange  or  remittance 
of  money,  or  in  buying  any  tally  or  tallies,  order  or  orders,  bill  or  bills,  share 
or  shares,  or  interest  in  any  joint  stock  to  be  transferred  or  assigned  to  him- 
self or  any  broker,  or  to  any  other  in  y*ust  for  him  or  them,  or  in  buying  any 
goods,  wares,  or  merchandizes  to  barter  or  sell  again,  upon  his  own  account,  or 
for  his  own  or  any  other  broker's  benefit  or  advantage,  or  make  any  gains  or 
profit  in  buying  or  selling  any  goods  over  and  above  the  usual  brokerage,  and 
shall  and  do  discover  and  make  known,  to  the  court  of  lord  mayor  and  alder- 
men, in  writing,  the  names  and  places  of  abode  of  all  and  ev^ry  person  and 
persons  as  he  shall  know  to  use  and  exercise  the  said  office  or  em- 
[*414]  ployment,  not  being  thereunto  *duly  authorized  and  empowered  as 
aforesaid,  within  thirty  days  after  his  knowledge  thereof,  and  shall  not 
employ  any  person  under  him  to  act  as  broker  within  the  said  city  and  liber- 
ties thereof,  not  being  duly  admitted  as  aforesaid,  and  shall  not  presume  to  meet 
and  assemble  in  Exchange-alley,  or  other  public  passage,  within  the  said  city 
and  liberties  thereof,  other  than  upon  the  Royal  Exchange,  to  negotiate  his 
business  and  affairs  of  brokerage,  to  the  annoyance  or  obstruction  of  any  x)f 
his  majesty's  subjects,  or  any  other  in  their  business  or  passage  about  their 
occasions,  then  this  obligation  to  be  void  and  of  none  effect,  or  else  to  be  and 
remain  in  full  force  and  virtue  :  and  the  defendant  further  said  that,  in  further 
compliance  with  the  aforesaid  rules  and  regtilations,  be,  previous  to  his  adnus- 


CASES  IN  CHANCERY.  416 

1837.— Green  ▼.  Weaver. 

sion  as  aforesaid  to  act  as  a  broker,  was  reqaired  to  take  and  did  take  an  oatb, 
administered  to  him  by  the  proper  officer  of  the  said  city,  which  was  in  the 
words  and  figures,  or  to  the  purport  and  effect  following ;  (that  is  to  say,)  "  I 
do  siDcereiy  promise  and  swear  that  I  will  truly  and  faithfully  execute  and 
perform  the  office  and  employment  of  a  broker,  between  party  and  party,  in 
*d31  things  appertaining  to  the  duty  of  the  said  office  or  employment,  without 
fraud  or  collusion,  to  the  best  of  my  skill  and  knowledge  :  and  the  defendant 
further  said  that  the  bond,  so  executed  by  him  as  aforesaid,  had,  ever  since,  been 
and  still  was  in  full  force,  and  that  he,  ever  since  the  date  of  the  bond,  had 
continued  in  the  office  or  employment  of  a  broker  within  the  city  of  London 
and  the  liberties  thereof ;  and  that  all  the  transactions  whereof  a  discorery 
was  sought  by  the  bill  from  the  defendant  took  place  within  the  city  of  Lon* 
don  and  the  liberties  thereof ;  and  that,  by  the  said  act  of  the  6th  of 
*Anne,  it  was  further  enacted  that  if  any  persons,  from  and  after  the    [*415] 
determination  of  the  then  session  of  parliament,  should  take  upon  him 
to  act  as  a  broker,  or  employ  any  other  under  him  to  act  as  such,  within  the 
said  city  and  liberties,  not  being  admitted  as  aforesaid,  every  such  person  so 
offending  should  forfeit  and  pay  to  the  mayor,  commonally,  and  citizens  of  the 
city,  for  every  such  offence,  the  sum  of  25L  to  be  recovered  in  manner  there- 
in mentioned  :  and  the  defendant  further  said  that,  by  another  act  of  parlia- 
ment, passed  in  the  57th  year  of  Geo.  3,  intituled  :  **  an  act  for  granting  an 
equivalent  for  the  diminution  of  the  profits  of  the  office  of  ganger  of  the  city 
of  London,  and  increasing  the  payments  to  be  made  by  brokers  ;  "  after  recit- 
ing the  said  act  of  the  6th  Anne,  it  was  amongst  other  things  enacted  that  so 
much  of  the  said  act  as  imposed  a  penalty  of  2di.  upon  every  person  who 
should  take  upon  him  to  act  as  a  broker,  or  employ  any  person  under  him  to 
act  as  such,  not  being  admitted  in  pursuance  of  the  said  act,  should  be  and  the 
same  was  thereby  repealed :  and  it  was  tliereby  enacted  that»  from  and  after 
die  passing  of  that  act,  if  any  person  should  take  upon  him  to  act  as  a  broker, 
or  employ  or  cause  or  permit  or  suffer  any  person  or  persons  to  be  employed, 
with,  under  or  for  him,  to  act  as  such  within  the  said  city  and  liberities,  not 
being  permitted  in  pursuance  of  the  said  act  therein  recited,  every  such  per- 
son so  offending  should  forfeit  and  pay  to  the  use  of  the  mayor,  commonalty, 
and  cititens  of  the  said  city,  for  every  such  offence,  the  sum  of  100/.,  to  be 
recovered  by  action  of  debt,  in  the  name  of  the  chamberlain  of  the  said  city, 
in  any  c{  his  majesty's  courts  of   record,  in    which  no   protection,  es* 
floigv,  or  wager  of  law,  shall  be  allowed,  or  any  more  than  one 
*imparlance.(6)    And  the  defendant  further  said  that  John  Stanley    [*416] 
and  James  Hempstead,  wbo  by  the  bill\vere  alleged  to  carry  on,  and 
bad  for  several  years  carried  on,  the  business  of  wool  brokers  in  partnership 
together  and  with  this  defendant,  under  the  firm. of  James  Weaver  &  Co.  had 
not,  nor  bad  either  of  them  been  admitted  to  act  as  brokers  in  pursuance  of  the 

(ft)  Set  57  6.  III.  c  60,  Mct.  3,  Loo.  &  P«n. 
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said  act  of  the  6th  of  Anne :  and  the  defendant  further  said  that  he  was 
advised  that  the  discovery  sought  by  the  bill,  as  to  the  matters  not  answered 
by  him,  might  subject  him  to  penalties  :  and  he  therefore  objected  to  answer 
the  same,  and  insisted  that  he  was  entitled  to  the  same  benefit  of  objection  as 
if  he  had  pleaded  the  matters  in  bar  to  the  said  discoveryt 

The  defendants  Stanley  and  Hempstead  answered  to  and  admitted  the  same 
parts  of  the  bill  as  Weaver  did ;  and  then  set  forth  so  much  of  the  6th  Anne  as 
relates  to  the  admission  of  brokers^  aUd  imposes  the  penalty  of  2dZ.  on  persons 
acting  as  brokers  Without  being  duly  admitted  ;  and  also  so  much  of  the  57th 
Geo.  8.  as  was  stated  in  Weaver's  answer ;  and  then  concluded  thus  i — -**  And 
these  defendants  say  that  they  have  not,  nor  have  either  of  them,  been  admitted 
to  act  as  brokers^  or  a  broker,  in  pursuance  of  the  said  act  of  the  6tb  year  of 
the  reign  of  her  late  majesty  Queen  Anne ;  that  each  and  every  of  the  transact 
tions  in  the  bill  mentioned,  in  respect  of  which  discovery  is  sought,  took  place 
within  the  city  of  London  and- the  liberties  thereof;  that  they  are  advised  that 
the  discovery  sought  by  the  hill,  as  to  the  several  matters  not  wholly 
[*417]  answered  by  these  defendants,  *might  subject  them  to  penalties  ;  and 
these  defendants,  therefore,  object  to  answer  the  same ;  and  insist  that 
they  are  entitled  to  the  same  benefit  of  objection  as  if  they  had  pleaded  the 
said  matters  in  bar  to  the  said  discovery/' 

The  plaintiff  excepted  to  each  of  these  answers.  The  exceptions  were 
thirty-five  in  number,  and  embraced  the  whole  of  the  stating  and  charging  parts 
of  the  bill,  except  the  allegations  which  appear,  from  the  preceding  part  of  this 
report,  to  have  been  answered.  The  master  allowed  all  the  exceptions  ;  upon 
which,  the  defendants  excepted,  generally,  to  the  master's  report4 

Mr.  Home  and  Mr.  Pemberton  for  the  defendants,  in  support  of  the  except 
tion  to  the  report  :--^The  bill  is  not  filed  for  the  purpose  of  having  the  accounts 
taken  between  the  parties ;  but  it  states,  merely,  acts  done  by  the  defendants 
which  are  alleged  to  be  a  breach  of  their  duty  to  the  plaintiff,  as  his  brokers ; 
and  that  the  plaintiff  has  brought  an  action  against  the  defendants  to  recover 
damages  for  such  alleged  breach  of  doty  ;  and  it  prays,  simply,  a  discovery  in 
aid  of  that  action.  The  ground  upon  which  the  defendants  contend  that  they 
are  protected  from  answering  is,  that  if  they  have  conducted  themselves  as  the 
bill  alleges,  they  are  subject  to  penalties,  and  to  a  criminal  prosecution.  Now 
it  is  quite  clear  that  no  person  is  compellable,  in  this  court,  to  answer  what  will 
so  subject  him  :  and  that  he  may  claim  the  protection  of  the  court,  by  answer 
and  need  not  plead  or  demur  to  the  bill,  unless  he  so  chooses,  even  in  a  case 

which  admits  of  either  of  those  modes  oi  defence. 
[*418]       ^The  situation  of  the  defefidant  Weaver  is  different  from  that  of 
the  two  other  defendants.    He  is  a  broker,  but  they  are  not  brokers. 

1st.  With  respect  to  the  defendant  Weaver. 

The  6th  Anne  empowered  the  mayor  and  aldermen  of  the  city  of  London  to 
admit  persons  to  act  as  brokers  within  the  city,  under  such  rules  and  regula- 
tions for  their  good  conduct  as  the  court  of  mayor  and  aklermen  might  think 
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proper  to  make.  The  court  availed  themselves  of  the  power  thus  given  themi 
and  one  of  the  rules  and  regulations  which  they  made  was,  that  every  person 
who  should  apply  to  be  admitted  a  broker  should  take  the  oath  which  is  set 
forth  in  the  answer ;  and  another  was,  that  every  such  person  should  £nter  into 
a  bond,  to  the  corporation  of  the  city,  in  such  penalty,  and  with  such  sureties 
and  condition  as  are  also  stated  in  the  answer.  Then  the  57th  Geo.  3,  recites 
the  6th  Anne,  and  enacts  that  if  any  person  shall  act  as  a  broker,  within  the 
city,  without  being  admitted  as  required  by  the  recited  act,  he  shall  forfeit  the 
sum  of  100/.  instead  of  25/.,  the  penalty  imposed  by  the  recited  act.  The 
57  Geo.  3,  therefore,  recognizes  the  power  given  to  the  mayor  and  aldermen, 
by  the  6th  of  Anne,  to  make  rules  and  regulations  as  to  the  admission  of 
brokers  ;  and,  as  that  act  must  be  supposed  to  have  been  passed  by  the  legis* 
lature  with  the  actual  knowledge  of  the  rules  and  regulations  which  the  mayor 
and  aldermen  had  made  upon  that  subject,  it  is,  in  effect,  a  recognition  and  con* 
iirmation  of  those  rules  and  regulations.  Now  every  one  of  the  allegations  of 
misconduct  in  the  bill,  is  a  violation  of  one  or  other  of  the  terms  of  the 
condition  of  the  bond  ;  for  the  defendants  are  charged  with  having  *con-  [•419] 
cealed  the  names  of  their  principals  ;  with  having  participated  in  the 
profits  of  the  sales ;  and  having  got  higher  prices  from  the  plaintiff  than  the 
real  importer  would  have  done.  The  defendants  therefore  cannot  be  compelled 
to  answer  any  one  of  these  allegations,  as  they  would  thereby  forfeit  their 
bonds  and  become  liable  to  pay  the  penalty. 

Next,  the  legislature  having  thought  proper  to  trust  the  mayor  and  aldermen 
with  a  jurisdiction  to  make  regulations  as  to  the  admission  of  brokers,  they 
required  an  oath  to  be  taken.  The  authority  to  impose  this  oath  was  after^ 
wards  recognized  by  the  57  Geo.  3 ;  and  the  oath  is  administered  by  the  court 
of  mayor  and  aldermen,  who  certainly  have  the  power  of  administering  oaths, 
and  consequently  a  violation  of  it  would  subject  the  party  to  an  indictment  for 
perjury.  It  is  also  alleged  that  the  defendant  Weaver  permitted  the  other  de- 
fendants to  act  with  him  as  a  broker.  As  they  were  never  duly  admitted  as 
brokers,  an  answer  in  the  affirmative  to  this  allegation  would  subject  Weaver 
to  the  penalty  imposed  by  the  57  Geo.  3. 

Next,  as  to  the  defendants  Stanley  and  Hempstead.  They  have  never  been 
admitted  as  brokers.  H,  therefore,  they  were  to  admit  that  they  had  acted  as 
such,  they  would  become  subject  to  the  penalty  imposed  by  67  Geo.  3.  If 
then  none  of  these  defendants  are  compellable  to  answer  as  to  their  carrying 
on  the  business  of  a  wool  broker,  they  cannot  be  compelled  to  answer  as  to 
their  dealings  in  that  capacity. 

Besides,  it  is  not  necessary  for  these  defendants  to  prove  that  the 
discovery  sought  would  subject  them  to  ^penalties,  forfeiture,  or  a    [^420] 
criminal  prosecution ;  it  is  sufficient  to  show  that  it  might  form  a  link 
in  the  chain^  or  that  it  would  expose  the  defendant  to  a  gross  moral  reproach. 
Baker  t.  MeUish.{c)    Bolder  v.  Lord  Huntingfield,{d)  where  what  is  said,  by 
(e)  11  Ym.  68,    See  page  73.  {d)  Ibid.  283.  287. 
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the  counsel  for  the  plaintiffs,  upon  the  subject  now  under  discussion,  is  recog- 
nized by  Lord  Eldon,  C.  in  his  judgment  on  the  case.  Shaw  v.  Ching.fje) 
Rowe  V.  Tee(H/)     Paxton  v.  DouglaSi{g]     Franco  v.  BoU(m.{h) 

If  this  bill  had  prayed  for  an  account  of  the  moneys  received  by  the  defen- 
dauts  on  the  plaintiff's  account,  and  not  for  a  discovery  in  aid  of  the  action,  the 
defendants  might  perhaps  have  been  compelled  to  answer  the  questions  which 
are  objected  to.  But  the  sole  purpose  of  the  discovery  is  to  recover  damages 
for  fraudulent  proceedings  :  and  the  action  is  founded  on  a  tort. 

Mr.  Sugden^  and  Mr.  Barber^  for  the  plaintiff,  in  support  of  the  master's 
xeport : — Several  of  the  allegations  in  this  bill  do  not  tend  in  any  manner 
either  to  criminate  the  defendant,  or  to  subject  him  either  to  penalties  or  forfeit- 
ure, and  therefore,  might  have  been  answered  with  perfect  safety.  According 
to  the  argument  for  the  defendants,  a  principal  is  to  have  no  discovey  from  his 
broker,  because  it  may  subject  the  broker  to  forfeit  his  bond,  or  to  a 
{*421]  prosecution  for  perjury.  No  bill  calling  on  a  broker  *for  an  account 
of  moneys  of  his  employer  in  his  hands,  can  be  sustained,  if  the  argu- 
ment for  the  defendants  is  to  prevail.  It  is  no  answer,  to  a  person  with  whom 
the  broker  has  contracted  to  account,  that  he  has  entered  into  this  bond.  An 
administrator  gives  a  bond  to  secure  a  due  administration  of  the  assets,  but  he 
is  nevertheless  bound  to  account  to  the  next  of  kin.  Weaver,  by  acting  as  the 
plaintiff's  agent,  entered  into  an  implied  contract  to  account,  and  must  abide  by 
the  consequences,  whatever  they  may  be.  If  the  other  defendants  are  not 
compellable  to  answer,  any  person  may  act  as  a  broker,  though  he  has  not  been 
admitted,  and  may  escape  from  the  penalty.  Faulder  v.  StuarL(t)  Coga- 
maul  V.  Verelst.{h)  Nichol  y.  VerelsL{l)  Shackell  v.  Macaulay.{fn)  Ex 
parte  l)yster.(n)  African  Company  v.  Parish.(o)  The  case  of  Paxton  v. 
Douglas  does  not  apply  ;  for  here  the  defendants  agreed  to  act  as  the  plaintiff's 
agents,  and  to  take  upon  themselves  all  the  responsibility  of  that  situation. 

Mr.  Horne^  in  reply.  There  is  no  analogy  between  the  case  of  The  African 
Company  v.  Parish  and  the  present  one ;  for  in  that  case  the  defendants  were 
the  persons  with  whom  the  company  had  entered  into  the  contract.  That  was 
not  a  case  of  penalties,  but  of  account ;  for,  by  the  contract,  the  freight  was  to 
be  of  a  certain  amount,  if  the  defendant  did  not  trade  in  certain  articles ;  and  of 
another,  if  he  did.  In  Cojamaul  v.  Verelst^  the  question  was,  whether  the 
court  would  grant  a  commission  to  examine  witnesses.  That  is  not  the  ques- 
tion here. 
[•422]  •The  Vice-Chanckllor  :— At  this  moment  I  have  a  strong  feeling 
Jhat  the  defendant  is  not  entitled  to  protect  himself,  upon  the  grounds 
that  have  been  relied  upon,  from  giving  the  discovery  which  it  is  the  object  of 
the  bill  to  obtain.  But  I  will  not  finally  determine  the  point  without  looking 
through  the  multitude  of  cases  which  exist  in  the  books.    If  this  defence  is 

(f)  Ibid.  SOS.        (  ^)  15  Vee.  S79.    See  iwrticalmriy  p.  S77.        (g)  16  Ves.  339.  and  19,  9S1 
(A)  S  Vee.  S6e ;  Antf  Cwrmm  v.  Urd  Dt  Im  £pueK  I  fiwsnet  185. 199.  (i*)  U  Vee.  991 

(k)  4  Bro.  P.  C.  ed.  Torol.  907.  (i)  Ibid.  416.  (m)  9  Sim.  A  Sto.  79. 

(ii)9Beis,S49.    S.  C.  I  M «r.  155.  (o)9VenL944. 
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8U8lainable,  ihe  acts  uf  parliament  which  authorize  the  city  of  London  to  ap* 
point  and  control  brokers,  and  which  were  intended  for  the  protection  of  the 
trader,  will,  instead  of  having  that  operation,  prevent  him  from  detecting  the 
grossest  frauds.  If  some  of  the  doctrine  contained  in  the  obiter  dicta  in  the 
report  of  Paxton  y.  Douglas,  be  law,  I  cannot  reconcile  it  with  the  decision  in 
Ex  parte  Dyster.  

Thb  Vice-Chancblloi  :^^This  case  comes  on,  for  judgment,  upon  excep* 
tioos  to  the  roaster's  report.  The  roaster  has  reported  iJiat  the  answer  is  insuf^^ 
ficient ;  and  an  exception  is  taken  to  that  report. 

The  facts  of  the  caso  are  the8e :  the  plaintiff.  Green,  is  a  Blackwell-Hall 
factor,  carrying  on  business  in  the  city  of  London;  the  defendants,  James 
Weaver  Sc  Co.,  are  persons  who  are  alleged,  by  the  bill,  to  be  co-partners,  aa 
brokers,  in  the  same  city.  The  bill  is  filed  for  a  discovery  of  facts,  to  be  used 
aB  evidence  in  an  action,  brought  by  the  plaintiff  against  the  defendants,  to  re- 
cover compensation  for  damage  sustained  by  their  alleged  misconduct  as  the 
plaintiff^s  brokers. 

*The  plaintiff^s  case  may  be  stated,  shortly,  thus.  In  the  year  1821,  [M23] 
he  was  a  merchant,  in  the  city  of  London,  trading  in  foreign  wools.  At 
the  same  time,  the  defendants  carried  on,  in  the  same  city,  the  business  of  bro- 
kers in  co-partnership,  under  the  firm  of  James  Weaver  &  Co.  In  that  year  the 
plaintiff  employed  the  defendants,  as  his  brokers,  to  purchase  for  him  thirteen 
bags  of  foreign  wool ;  and  it  was  a  part  of  the  plaintiff's  order,  that  these  bro- 
kers should  purchase  from  the  importers  only  ;  the  plaintiff  considering  it  was 
disadvantageous  to  buy  at  second  hand.  The  bill  then  states  that  the  defend- 
ants accepted  this  agency,  and  bought  the  thirteen  bags  of  wool,  and  delivered 
with  them  the  usual  broker's  note ;  and  they  also  delivered  an  account  or  bill 
of  parcels,  but  which  bill  of  parcels  did  not  specify  the  name  of  the  seller. 
It  then  proceeds  to  state  that  the  plaintiff  demanded  the  name  of  the 
aeller,  and  that  the  plaintiff  insisted  that  in  all  future  bills  of  parcels  the 
^vendor's  name  should  be  inserted.  Upon  this  requisition  the  defendants 
stated  to  the  plaintiff  that  a  Mr.  Laidlow  was  the  importer  and  seller  of 
these  thirteen  bags  of  wool,  but  that  he,  Mr.  Laidlow,  did  not  wish  his  name 
to  appear  in  the  market.  This  information  satisfied  the  plaintiff,  and  he  re- 
ceived the  wool,  and  paid  for  it,  according  to  the  terms  stipulated,  between  him- 
self and  the  brokers,  as  to  payment.  With  respect  to  these  terms  it  may  be 
sufficient  to  observe,  without  stating  particularly  the  terms  of  payment,  that  they 
were  such  as  entitled  the  plaintiff  to  expect  that  he  should  go  into  the  market, 
as  a  purchaser,  on  the  best  mercantile  footing.  The  bill  then  states  several 
other  instances  of  purchases,  made  for  the  plaintiff,  by  the  defendants 
as  brokers,  in  all  of  which  purchases  the  defendants  ♦inserted  the  name  [•424] 
of  Henry  Kirkpatrick,  as  the  seller  of  these  several  parcels  of  wool, 
and  that  the  plaintiff  received  and  paid  for  these  parcels  according  to  the  stipu* 
lated  terms.  The  plaintiff  then  alleges  that  he  has  since  discovered  that  the 
representations  of  the  defendants  were  false  and  fraudulent :  that  Laidlow  was 
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not  the  importer,  noi  was  he  the  merchant  or  the  seller  of  these  thirteen  bags 
of  wool :  that  there  was  no  such  person  in  existence  as  Mr.  Henry  Kirkpatrick» 
who  was  represented  as  the  vendor  of  the  other  parcels  of  wool ;  and  that  the 
whole  of  the  defendants'  transactions,  as  the  plaintiff's  agents  or  brokers  (for  I 
take  it  that  agent  or  broker  are  convertible  terms)  were  bottomed  in  fraud : 
that  they  were  a  tissue  of  misrepresentations,  from  beginning  to  end  ;  and  that 
they,  instead  of  being  mere  brokers,  had  an  interest  in  and  divided  the  profits, 
made  from  these  sales  to  the  plaintiff,  beyond  the  brokerage.  He  then  states, 
in  order  to  recover  compensation  for  the  damage  he  has  sustained  through  this 
misconduct  on  the  part  of  the  defendants,  that  he  has  brought  an  action,  which 
is  now  pending  :  and,  on  these  allegations,  the  plaintiff  requires  from  the  de- 
fendants a  full  and  particular  discovery  of  all  the  transactions  wherein  they  were 
acting  as  his  brokers  in  the  purchasing  of  these  wools ;  and  likewise  a  disclo- 
sure of  ail  books  containing  entries  relating  to  these  transactions :  and  he  al- 
leges that  he  requires  that  discovery  for  the  purpose  of  enabling  himself  to  give 
evidence  in  the  action,  that  damages  may  be  awarded  accordingly. 

Upon  a  case  thus  stated,  I  think  that  two  propositions  may  be  assumed  :  1st, 
that  the  policy  of  the  law  not  only  requires  that  a  broker  or  agent  should 
[M2d]  act  *with  fidelity  to  his  employer,  and  should  be  ready,  at  all  times,  to 
render  a  full  and  clear  account  of  his  transactions ;  but,  2dly,  from  the 
nature  of  this  case,  the  defendant  must  possess,  and  perhaps  exclusively  pos- 
sess, the  means  of  stating  that  account,  which  the  policy  of  the  law  entitles  the 
plaintiff  to  demand.  I  think  these  propositions  may  be  assumed  in  this  case  as 
clear. 

The  defendants  have  set  up  separate  defences,  but  they  arrive,  in  the  re* 
suit,  to  the  same  conclusion,  namely,  that,  by  giving  the  discovery,  they  may 
subject  themselves  to  penalties,  and  that  a  court  of  equity  will  not  compel  a 
discovery  which  will  produce  that  consequence.  The  defendant  James 
Weaver,  admits  that  at  the  time  of  the  alleged  transactions,  the  plaintiff  was  a 
Blackwell-Hall  factor  in  the  city  of  London  :  and  this,  which  is  a  fact  that  the 4 
plaintiff  might  easily  prove  aliunde,  is  the  only  substantive  fact  in  which  he 
makes  the  discovery  demanded.  As  to  the  other  facts,  he  sets  up  the  statute 
6th  Anne,  by  which  persons  acting  as  brokers  in  the  city  of  London,  are 
^eaujred  to  be  admitted,  as  such  by  the  court  of  the  lord  mayor  and  aldermen, 
and  under  certain  regulations  for  ensuring  to  their  principals  the  good  conduct 
of  the  broker.  But  perhaps  I  had  better  state  the  language  of  the  defendant 
from  the  defence  itself. 

[His  honor  here  stated  the  clauses  of  the  acts  of  parliament,  the  bond,  and 
)he  oath  set  forth  in  the  answer,  and  then  proceeded  as  follows :] 

He  then  states  that  Stanley  nnd  Hempstead  and  himself  carried  on 

[•426]    business,  as  partners  and  wool  brokers,  'under  the  firm  of  Weaver  & 

Co. :  that  they  never  were  admitted  to  act  as  brokers,  and  that  they 

^re  not  entitled  to  apt  in  that  capacity  ;  and  that  this  discovery  of  the  fkcts 
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called  for  by  the  bill,  would  subject  himself  not  only  to  the  penalties,  but  to 
gire  evidence  against  hiooself  that  he  has  been  guilty  of  a  breach  of  his  oath : 
and,  on  these  grounds,  he  claims  the  benefit  of  the  rule  of  the  court  which 
prohibits  a  man  from  criminating  or  subjecting  himself  by  his  own  discovery, 
to  penalties.  The  defence  I  have  now  stated  is  that  upon  which  the  defendant 
considers  that  he  is  entitled  to  refuse  the  discovery. 

Now,  that  the  rule  of  a  court  of  equity  is,  that  a  man  shall  not  be  compell* 
ed  to  answer  to  any  facts  which  may  tend  to  criminate  him  or  subject  him  to 
penalties  or  forfeitures,  is  undeniable  ;  but  the  due  application  of  this  rule  to 
the  circumstances  of  individual  cases,  has  been  at  all  times,  a  matter  of  much 
controversy ;  and  so  much  so,  that  I  believe,    not  less  than  one  hundred 
cases  are  to  be  found  in  the  reports,  in  which  the  question  was,  whether  the 
defendant  was  or  not  bound  to  give  the  discovery  sought  for.     The  due  appli- 
cation of  the  rule  to  the  present  case,  is  that  which  I  have  labored  to  arrive  at. 
If  I  decide  that  the  defendants  are  bound  to  answer,  it  may  be  said  that  my 
decision  is  inconsistent  with  the  doctrine  laid  down  by  great  judges  in  former 
cases.     If  I  decide  that  the  defendants  are  not  bound  to  answer,  I  may  render 
those   acts  of  parliament,  especially  framed  for  the  purpose  of  protecting 
principals  from  the  dishonesty  of  their  agents,  a  cover  to  their  agents 
in  the  grossest  and  most  scandalous  frauds ;  *for,  stript  of  the  effect    [*427] 
of  the  statutes,  as  inflicting  penalties,  it  would  be  the  common  course 
of  the  court  of  equity  to  compel  each  of  these  defendants  to  state,  on  oath, 
whether  ihey  were  employed  as  brokers  and  agents  of  the  plaintiff,  and  whe- 
ther they  acted  in  that  capacity,  and  to  set  forth  every  particular  of  each  of 
the  defendant's  dealings  as  agent  or  broker  of  the  plaintiff,  and  to  produce 
every  entry  in  his  books,  and  every  document  relating  to  these  transactions. 
If  a  court  of  equity,  in  this  case,  protected  him  from  the  discovery,  the  plain- 
tiff's proceeding  at  law  must  be  quite  nugatory  ;  for  the  materials  of  evidence 
roust  necessarily  rest,  almost  exclusively  (as  I  have  observed)  in  their  posses- 
sion.   I  hope  this  question  may  be  decided  without  my  falling  into  the  dilem- 
ma of  impeaching  any  anterior  decision.     I  have  looked  through  every  case 
on  this  subject  that  was  cited  ;  and,  most  especially,  I  have  applied  myself  to 
those  which  were  before  Lord  Eldon  which  have  been  relied  on.     I  have 
looked  through  a  great  variety  of  those  cases,  and  I  believe  I  have  looked 
through  and  considered  every  case  that  a  diligent  search  in  the  books  has 
enabled  me  to  find,  that  has  any  bearing  on  this  question.     Upon  those  cases 
that  I  do  not  now  rely  on,  it  may  be  sufficient  to  say  they  established  the 
general  principle,  and  must  protect  the  defendant  against  the  discovery.     But, 
from  the  current  of  authority,  I  think  this  result  may  be  derived,  as  established 
by  a  series  of  decisions,  travelling  through  a  long  series  of  years,  namely, 
that  a  man,  by  the  effect  of  his  own  acts,  may  exclude  himself  from  the  bene- 
fit of  that  rule  of  a  court  of  equity ;  or,  to  adopt  the  expression  of  a  very 
great  judge,  he  may  contract  himself  out  of  the  protection  afforded  by 
the  principle  of  tho  court.    The  first  case  *that  I  allude  to  as  estab*    [*428] 
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lisbing  that  proposition,  that  a  man   may  so  contract  himself   out  of   the 
protection  of  the  court,  is  the  case  of  the   African    Company  v.  Farish 
decided  in  1691.    It  was  a  short  case,  as  the  majority  of  Vernon^s  cases  are. 
It  is  thus  :  the  African  Company  hired  the  defendant's  ship  to  freight.     The 
defendant,  hy  charter-party,  as  is  usual  in  like  cases,  agreed  that,  if  the  defeM'' 
dant  traded  in  goods  the  company  dealt  in,  he  would  pay  such  and  such  par- 
ticular sums,  to  the  company,  in  respect  thereof,  that  is,  in  the  nature  of 
forfeiture  or  penalites,  and  deduct  such  sums  out  of  the  freight  which  should 
be  coming  to  him.    The  bill  was  filed,  by  the  company,  to  discover  whether 
the  defendant  had  or  had  not  traded  in  any  such  and  what  goods  ;  and  the  de- 
fendant pleaded  the  charter-party,  (on  which  It  appears  that  the  sums  therein 
mentioned  were  double  the  value  of  the  goods  themselves,  and  so  were  in  the 
nature  of  a  penalty  ;)  and  that  he  ought  not  to  be  compelled  to  make  a  dis- 
covery, by  answer,  touching  the  same,  so  as  to  subject  himself  to   such 
penalties.    The  short  decision  is  :  ''  the  defendant  must  be  bound  by  his  own 
agreement.     Having  agreed  that  it  shall  be  deducted  out  of  the  freight,  he 
ought  to  discover,  it  having  been  adjudged  so,  several  times,  in  cases  of  the 
Hon.  East    India  Company,  ^(p)     Now  the  note  refers  to  the  East  India 
Company's  cases,  which  I  have  not  been  able  to  find.     But  this  note,  short  as 
it  is,  will  appear  a  little  elucidated  by  Mr.  Raithby's  edition  of  that  book,  but 
it  is  inconsistent  with  the  principle  of  other  judges.     The  next  case  that  I  find 
is,  The  East  India  Company  v.  Atkins,(q)     That  case  was  decided 
[•429]    about  thirty  years  afterwards,  •in  the  year  1720 ;  and  the  language  of 
that  case,  in  the  judgment,  is  very  important,  as  to  a  subsequent  part 
of  the  present  case.     I  shall  not  take  up  the  time  of  counsel,  by  going  through, 
deliberately,  the  whole  series  of  these  cases;  because,  the  cases  being  before 
them,  it  will  be  a  waste  of  time.     The  short  note  is  this :  "  that  were  a  man 
submits  to  be  examined  as  to  matters  which  are  penal  to  him,  equity  will  not 
interpose."    The  result,  however,  is  that,  in  the  judgment  in  ihnt  case,  it  will 
be  found,  on  the  reasoning,  that  a  man  having  contracted  to  make  the  discove-  i 
ry,  is  bound  to  do  so.     The  next  case  that  I  consider  of  importance,  is  that  of 
the  South  Sea  Company  v.  Bumstead,{r)  and  was  decided  eight  years  after- 
wards, in  1728.    The  agreement  in  that  case  was  under  a  similar  contract,  by 
penalty,  not  to  trade  beyond  a  certain  extent,  and  the  discovery    sought  waM, 
whether  he  had  violated  that  contract.     The  objection  was7  that  he   should 
subject  himself  to  penalties.     The  court  thought  that,  as  he  had   covenanted 
not  to  plead  or  demur,  he  could  not  then  object  to  the  illegality  of  that  cove- 
nant ;  and  that  he  was  bound  to  make  the  discovery.     And,  in  the  judgment 
there,  the  court  recognizes  the  authority  of  The  East  India  Company  v. 
Atkins. 

The  next  case  is  Wilson  v.  Prince,(s)  which  appears  to  be  decided  in  1746, 
but  is  not  reported :  but  it  was  cited,  by  counsel  in  argument,  before  Lord 

(f)9yeni.844.  («  1  8tnof«,  16B;  tad  1  Com.  847.  (r)  I  Eq.  Ot.  ABr.  77.    (•)  9  Yes.  944. 
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Hardwicke  ;  and  I  give  credit  to  the  citation  of  the  case  before  Lord  Hardwicke. 

I  think,  from  this  series  of  decisions,  there  is  sufficient  to  authorize 
me  to  decide  that  a  man  may  *  contract  so.  as  to  incur  the  obligation  to  [*430] 
make  the  discovery  of  all  the  facts  relative  to  that  contract,  although 
the  effect  of  that  discovery  may,  incidentally,  subject  him  to  pecuniary  penal- 
ties. The  reasoning  of  Lord  Eldon,  in  the  cases  of  The  East  India  Company 
T.  Neave,{t)  and  Paxton  v.  Douglas^{u)  imply  that  he  assents  to  the  principle, 
that  a  man  may,  by  his  conduct,  incur  an  obligation  to  discover  the  facts,  al- 
though that  discovery  may,  incidentally,  subject  him  to  pecuniary  obligations. 
Paxton  V.  Douglas  has  been  a  good  deal  relied  upon  by  the  other  side  ;  and  I 
am  free  to  confess  that  that  case  did  perplex  me  excessively  by  some  of  the 
dicta  laid  down  by  that  great  judge  ;  for  he  went  there  to  the  extent  of  stating, 
not  only  that  a  man  should  not  make  a  discovery  that  would  subject  himself 
directly  to  penalty  or  criminal  prosecution,  but  that  every  question  leading 
incidentally  to  that  conclusion  would  be  likewise  equally  objectionable.  Now 
when  one  comes  to  look  at  that  as  a  proposition  unexplained,  one  cannot  help 
seeing  that  the  true  principle  of  a  bill  in  equity,  is  that  every  statement  of  fact 
in  every  bill  ought  to  be  incidentally  leading  to  the  same  conclusion,  ultimately 
as  the  prayer  of  the  bill  does  lead  to ;  for  the  fact  is  either  conducive  to  the 
general  result,  or  it  is  unimportant  and  irrelevant.  But  I  take  Lord  Eldon  to 
have  meant,  (and  which  perhaps  is  not  very  fully  explained  in  the  report,  and 
which  satisfied  my  mind  a  good  deal,)  not  that  every  fact  which  may  lead  to 
the  effect  of  subjecting  a  defendant  to  a  penally,  is  objectionable  ;  but,  where 
the  sole  gist  and  object  of  the  suit  is  to  convict  a  man  in  a  penalty,  where 
there  would  be  no  other  purpose  but  to  have  relief  in  a  court  of  equity 
^on  the  footing  of  penalty,  that,  as  a  court  of  e€|uity  does  not  relieve  [*43i] 
on  penalty,  it  will  not  give  any  incidental  discovery.  That  is  the  way 
I  reconcile  and  get  rid  of  the  dicta  laid  down  in  Paxton  v.  Douglas.  But, 
however,  when  one  looks  at  what  Lord  Eldon  did,  in  point  of  declaration,  in 
the  other  cases,  and  most  especially  in  the  case  of  Ex  parte  Dyster^{x)  one 
^cannot  help  thinking  that  he  could  not  have  intended  to  lay  down  vhe  doctrine 
in  a  general,  unrestricted  manner.  The  case  came  on  upon  a  bankrupt  peti- 
tion to  prove  a  debt  against  a  certain  bankrupt's  estate.  The  objection  in 
amswer  to  the  petition,  was  that,  as  the  petitioner  traded  as  a  principal,  at  the 
same  time  as  he  was  acting  as  a  broker  and  participating  in  brokerage  profits 
(which  the  law  prohibited)  therefore  the  law  would  not  permit  proof  to  be 
made  of  profit  acquired  by  such  trading.  Lord  Eldon  throws  out  a  sugges- 
tion that  he  has  nothing  to  do  with  the  act,  so  far  as  it  respects  transactions 
between  the  broker  and  the  city  of  London ;  and  he  permitted  the  debt  to  be 
proved.  Now  it  cannot  be  doubted  that,  if  he  admitted  the  debt  to  be  proved 
in  that  case,  the  discovery  sought  by  this  bill  ought  to  be  made. 

Then  the  next  question  is,  inasmuch  as  the  objection  to  make  the  discovery 

(0  5  Ves.  173.  («)  16  T«.  839,  and  19,  935.        (x)  3  Rose,  349 ;  tad  1  Mer.  155. 
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arose,  in  the  cases  I  have  referred  to,  from  the  stipulations  of  instruments 
under  seal,  can  the  solemnity  of  the  seal  make  that  obligation  to  discover  more 
obligatory  in  a  court  of  equity,  than  the  moral  obligation  resulting  from  prin- 
cipal  and  agent,  when  one  reposes  and  another  accepts  the  confidence  so  re- 
posed ?  The  reasoning  of  the  judgment,  in  the  case  of  the  East  India 
[M32]  Company  t.  Atkins,  I  think  *shows,  conclusively,  an  opinion  that  such 
was  the  moral  obligation  that  on  that  ground  the  discovery  ought  to 
be  made.  Although  Strange  is  not  a  book  we  can  place  much  confidence  in| 
yet  in  this  particular  instance,  it  appears  to  be  a  very  able  and  sound  judgment, 
and  well  reported.  I  should  say  that  a  court  of  equity  knows  no  difference 
between  a  mere  moral  obligation,  and  one  resulting  from  stipulation  by  deed. 

If  we  contrast  the  circumstances  of  this  case  with  those  of  the  decisions  I 
have  referred  to,  I  think  we  shall  find  that  this  case  creates  a  higher  moral 
obligation  to  give  the  discovery  than  any  of  those  cases.  In  each  of  those 
cases  the  parties  dealt  at  arm's  length.  The  employer  contemplated  a  breach 
of  the  contract  by  the  agent,  and  stipulated  for  hrs  own  damages  in  case  a 
breach  of  contract  should  take  place.  In  the  present  case  the  employer  sur* 
rendered  himself,  unconditionally,  to  the  agent  whom  he  employed,  in  the  con- 
fidence that  the  agent  sustained  the  character  that  he  publicly  assumed.  The 
employer  had  no  reason  to  suspect,  nor  had  any  means  of  detecting  the  mfs« 
representation  of  the  fact,  whether  they  were,  or  not,  duly  constituted  legal 
brokers.  Much  less  could  he  apprehend  that  they  were  daily  and  hourly  living 
in  the  violation  of  the  law  of  the  country  in  so  acting;  and  that  they  kept  this 
violation  lurking  in  the  back  ground,  to  be  brought  forward,  by  way  of  defence, 
against  the  just  demands  of  those  whose  confidence  they  invited  and  abused. 
If  a  court  of  equity  gives  effect  to  a  defence  so  constituted,  I  do  not  know  that 
there  can  be  any  reason  why  an  executor  or  administrator,  who  has  made  oath 
duly  to  administer  the  assets,  and  executed  a  bond  for  that  purpose, 
[^433]  may  not  allege  those  matters  in  answer  to  a  bill  of  ^discovery  charg- 
ing him  with  fraudulently  tendering  an  account  of  the  assets.  Thi9^ 
is  the  ground  upon  which  I  act. 

I  may  here  guard  myself  by  stating  that  it  is  always  with  reTuctance  that  I 
have  used  expressions  which  may  cast  imputations  on  the  parties ;  and,  from 
this  place,  forbearance  is  most  especially  to  be  observed.  But  the  reasons  oit 
which  my  decision  is  founded,  constrain  me  to  assume,  though  hypothetically, 
that  the  defence  against  a  discovery  in  this  case  arises  from  the  motives  I  have 
stated.  A  demurrer  admits  every  fact  charged  in  the  bill  to  be  true,  a  plea 
does  the  same,  except  in  so  far  as  every  fact  is  especially  traversed.  This 
particular  defence  (which  is  neither  plea  nor  demurrer)  must  be  governed  by 
the  rules  which  apply  to  demurrer  and  plea  :  I  am  therefore,  justified  in  assum- 
ing the  truth  of  the  facts  charged  in  the  plaintiff's  bill.  If  an  answer  be  given, 
satisfactorily  rendering  an  account  and  denying  the  imputed  frauds,  the  hypo- 
thetical assumption  of  the  fact  by  the  court  in  the  present  discussion,  will  fall 
to  the  ground,  and  leave  no  imputation  on  the  defendants. 
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Considering  the  vast  importance  of  the  present  case  to  the  great  commercial 
interests  of  the  country,  I  have  thought  it  best  to  hazard  a  judgment  on  the 
broad  principle  of  the  contest,  instead  of  getting  rid  of  the  case  on  the  technical 
di8tinction.[l]  But,  in  point  of  form,  I  think  the  exception  to  the  master^s 
report  could  not  have  been  sustained. 

The  plaintiff  has  taken  thirty-five  exceptions.  The  master  has 
allowed  them  all.  The  exception  to  the  *master*s  report  is  single.  [*434] 
The  plaimiff,  by  that  exception,  avers  that  the  master  ought  to  have 
overruled  every  one  of  those  exceptions.  Now,  if  it  can  be  shown  that  there 
18  more  than  one  of  those  thirty-five  exceptions  which  may  be  allowed  against 
the  defendants,  without  either  subjecting  themselves  to  penalties,  or  without 
impeaching  that  rule  of  Lord  Eldon's,  taking  the  rule  in  its  most  unlimited 
extent,  still  then,  in  point  of  form,  the  present  exception  cannot  stand.[2]  If 
this  case  rested  on  the  form  only,  I  am  free  to  confess  that  on  that  considera- 
tion, I  should  give  to  the  defendants  the  opportunity  of  amending  their  excep* 
Uon.  Having,  however,  given  my  opinion  on  the  broad  principle,  (with  an 
anxious  wish  to  be  set  right  if  J  mistake  the  principle  of  the  court)  I  will  do  no 
more  than  overrule  the  exception  to  the  master's  report,  and  direct  the  defen- 
dants to  answer,  and  give  the  deposit  to  the  plaintiff. [3] 

[1]  Vide  Storj'i  Eq.  Plemd,  399, 440.  A  bill  of  dieeoYery  eannot  he  ttnUined  in  any  ctse,  where 
the  matter  eoo^t  to  be  diiooTered  may  be  made  the  tubject  of  a  criminal  chargre ;  and.  Lord  Lan^ . 
dale  was  itrongly  of  opinion,  thoof^h  it  waa  anneeesnry  to  decide  the  point,  that  a  bill  of  dieoo. 
Tery  coald  not  be  rastained  in  aid  of  an  aetion  for  a  mere  personal  tort.  Olyn  t.  Hwtaton^  1  Keen, 
37.  And  see  tavingttom  ▼.  Harrit,  3  Paiipe,  534.  Fleming  r,'8t.  John,  9  Sim.  181.  Atterbury  ▼. 
Kn9x^  8  Dana,  (Kent.)  884.  If  a  defendant  makes  statements  in  his  answer  sufficient  to  show 
that  he  has  incurred  penalties,  he  cannot  relVise  to  produce  documents  referred  to  in  it ;  Swing  ▼. 
09bmldi§Um,  6  Sim.  606.  A  demurrer  by  a  witness  to  snswerinff  interxogatoriei,  on  the  ground 
that  he  might  subject  himeelf  to  penalttes  was  allowed :  Dtteit  ▼.  Reid,  5  Sim.  443  *,  and  see  Toy- 
Uf  T.  Wood,  9  Edw.  94.  Cwforaiimi  of  ike  Trinity  Houee  t.  Burge,  9  Sim.  411.  Atierbury  ▼• 
JTiiojp,  8  Dana,  ^Kentucky,)  Rep.  984.    Conant  t.  DtUfitld,  3  Edw.  V.  C.  901. 

[9]  Where  there  ii  a  general  exception  to  a  mastei's  report,  and  it  appears  that  the  master  has  not 
been  wrong  in  all  the  points  embraced  in  the  report,  the  exception  will  be  overruled ;  Pear«on  ▼. 
Knapp,  1  Myl.  Sl  K.  319.  Moore  t.  Lang  ford,  6  Sim.  393.  Exceptions  to  the  reports  of  maiters 
an  in  the  nature  of  special  demurrers,  and  the  party  objecting  most  lay  his  finger  on  the  error  ; 
otherwise  the  part  not  pointed  out  by  the  exception,  will  be  taken  to  be  admitted  ;  Wilkee  ▼.  Rogere, 
6  Johns.  Rep.  566. 

[3J  By  the  practice  of  tho  court  of  chancery  of  the  state  of  New. York,  the  party  excepting  to  a 
mastei's  report  is  not  Iwand  to  make  a  deposit,  or  to  set  down  the  exceptions  to  be  argued ;  either 
pwty  may  set  thsm  down ;  Siufvrd  t.  Rogere^  Hopk.  98. 
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[*435]  ^LusHiMOTON  V.  Sewell. 

1837.— sift,  25th,  mnd  37th  June ;  and  29th  OoL-^WUl—Congtrvetion.'^Wett  India  ettaU.-^ 
Heir  and  executor. 

A  tetUtor  gave  all  hie  real  and  penonal  estate  to  tnisteea  in  f  ruat,  aa  Ut  one  moiety,  for  A.  for  lifey 
with  remainder  to  her  children ;  and,  as  to  the  other  moiety,  fur  B.  and  her  children  in  like  man* 
ner.  By  a  codicil  he  declared  that  his  estates  should  not  be  divided  equally  between  A.  and  B.« 
but  in  proportion  to  the  number  of  their  children  ;  and  he  left  A.  and  B.,  jointly,  his  residuary 
legatees.  By  another  codicil,  in  order  to  prevent  disputes,  he  gave  one  of  his  estates  to  A.  and 
her  heirs,  and  the  other  to  B.  and  her  hein,  the  number  of  their  children  nearly  equalizing  the  value 
of  the  two  estates.  In  a  subsequent  codicil  he  mentioned  that  he  had  bequeathed  the  fint  estate 
to  A  and  her  children,  and  the  second  to  B.  and  her  children  :  held,  that  A.  and  B.  were  entitled 
to  these  estates  for  their  lives  only,  with  remainders  to  their  children ;  and  that  they  were  not  en. 
titled  to  the  personal  estate,  abaolotely»  but  for  their  lives  only  with  remainden  to  their  ehildreot 
and  in  shares  proportioned  to  the  number  of  their  children. 

If  an  estate  descends  subject  to  a  mortgage,  and  the  heir  createea  new  mortgage  for  securing  th» 
old  debt  and  also  one  contneted  by  himself,  and  fixes  a  new  day  of  payment;  he  makee  himself 
liable  to  both  debts,  notwithstanding  he  exempts,  in  the  new  security,  his  person  and  his  propertyy 
except  what  is  comprised  in  the  new  mortgage  from  liability  in  respect  of  the  debts* 

Semble,  that  by  a  devise  of  a  West  India  plantation,  the  stock,  implements,  uieosilsb  &o.  opoB  it» 
will  pass. 

Mathew  Greoory  Lewis,  Esq.  made  his  will,  dated  the  5th  of  June,  1812, 
and  thereby  gave  to  his  oiother,  Fanny  Maria  Lewis,  an  annuity  or  yearly  rent- 
charge  of  1000/.  during  her  life,  to  coaimence  at  his  decease,  and  to  be  paid, 
half  yearly,  out  of  his  plantations  or  sugar-works,  penns,  lands,  slaves,  tene- 
ments and  hereditaments  in  the  island  of  Jamaica ;  and,  subject  to  the 
[*436]  said  annuity,  he  gave,  devised  and  ^bequeathed  all  his  said  plantations  or 
sugar-works,  penns,  lands,  slaves,  tenements  and  hereditaments  in  the 
island  of  Jamaica,  and  all  the  cattle,  mules,  live  and  dead  stock,  planution 
utensils  and  implements,  and  instruments  of  planting  and  husbandry,  and  all 
other  property  and  effects  upon  or  belonging  to  the  said  plantations  or  sugar- 
works,  penns  and  lands  ;  and  all  the  rest,  residue  and  remainder  of  his  estate 
real,  personal  or  mixed,  in  possession,  remainder,  reversion,  expectancy  or 
otherwise  howsoever,  unto  and  to  the  use  of  William  Luther  Sewell,  and 
Robert  Sewell,  Esqrs.  and  Cyril  Jackson,  D.  D.  their  heirs,  executors,  admin- 
istrators and  assigns,  according  to  the  different  nature  and  qualities  of  the  pre- 
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mises  respectively,  upon  trust  to  manage,  cullivate  and  improve  all  his  said 
plantations  or  sugar-works,  lands,  tenements  and  hereditaments  in  Jamaica,  to 
the  best  advantage ;  and,  for  that  purpose,  from  time  to  time,  to  support,  repair 
and  keep  up  all  the  works  and  buildings  upon  the  said  plantations,  penns  and 
lands,  and  erect  new  works  or  buildings  when  necessary,  and  also,  from  lime 
to  time,  to  purchase  and  put  upon,  provide  and  supply  his  said  plantations,  penns 
and  lands  with  all  and  every  such  slaves,  cattle,  stock,  and  other  matters  and 
things  which  might  be  necessary  for  the  keeping  up,  supporting  and  improving 
the  same ;  and  also  to  hire,  for  the  use  of  the  said  plantations,  penns  and  lands, 
such  slaves  as  they,  in  their  discretion,  should  think  proper,  or  make  good  leases 
or  otherwise,  all  which  outgoings  be  directed  should  be  deemed  and  considered 
as  annual  contingencies  in  the  respective  years  in  which  the  same  should  be 
incurred :  and,  as  soon  as  might  be  after  his  decease,  to  convert  all  his 
personal  estate,  in  Great  Britain,  which  should  *not  consist  of  moneys,  [M37] 
stocks  in  the  public  funds,  or  good  securities,  into  money,  and  to  lay 
out  and  invest  all  the  moneys  to  arise  therefrom,  and  all  the  moneys  he  should 
be  possessed  of  at  the  time  of  his  decease,  in  the  public  stocks  or  funds,  or  on 
good  real  security  in  England,  and  to  pay  one  moiety  of  the  clear  net  proceeds, 
rents,  issues  and  profits,  interests  and  dividends  of  his  said  plantations  or  sugar- 
works,  penns,  lands,  slaves,  tenements  and  hereditaments  in  Jamaica,  and  of 
all  the  slaves,  cattle,  stock  and  other  effects  upon  or  belonging  thereto,  or  from 
time  to  time  to  be  upon  or  belonging  thereto,  and  of  the  personal  estate  io 
Great  Britain  converted  or  to  be  converted  as  aforesaid,  unto  his  sister  Fanny 
Maria  Lushington,  wife  of  Sir  Henry  Lushington,  Bart,  for  her  life,  for  her 
separate  use,  and,  after  her  decease,  to  convey,  assure,  assign  and  make  over 
one  full  moiety  or  equal  half  part  undivided  of  ail  his  said  plantations  or  sugar- 
works,  penns,  lands,  slaves,  hereditaments,  cattle,  stock  and  other  efiects  upon 
or  belonging  to  his  said  plantations,  penns  and  lands,  and  of  all  his  residuary 
real  and  personal  estate,  unto  the  use  of  all  the  children  of  Lady  Lushington 
who  should  be  living  at  the  time  of  her  decease,  equally  to  be  divided  betweea 
them,  as  tenants  in  common,  and  not  as  joint  tenants,  and  their  respective  heirs, 
executors,  administrators  and  assigns,  with  croi^s  remainders  between  them« 
and,  if  there  should  be  but  one  such  child,  then  wholly  to  such  child,  his  or  her 
heirs,  executors,  administrators  and  assigns.     The  testator  declared  similar 
trusts  as  to  the  other  moiety,  for  the  benefit  of  his  sister  Sophia  Elizabeth 
Sheddon,  wife  of  Lieutenant  Colonel  Sheddon,  and  her  children  ;  and 
he  appointed  William  *Luther  Sewell,  Robert  Sewell  and  Cyril  Jack-  [Md8] 
0oo«  the  executors  of  his  will. 

The  testator  made  the  following  codicils  to  his  will.  The  first  commenced 
thus :  "  There  will  probably  be  found  a  will ;"  over  which  was  interlined  :  "  It 
has  been  destroyed  since  writing  the  following.^  It  then  proceeded  :  "  made 
many  years  ago,  as  also  another  will  made  since  my  father's  death.  If  any 
thing  contained  in  this  codicil  should  be  contradictory  to  any  part  of  these  two 
villa,  it  is  my  injunction  that  the  preference  should  be  given  to  this  codicil,  and 
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to  the  second  will  before  the  first.  In  other  respects  I  mean  the  instructions 
contained  in  those  wills,  as  to  the  dispositions  of  my  property,  are  to  stand 
good.  I  possess,  besideii,  my  two  estates  in  Jamaica,  some  thousand  pounds 
still  in  the  hands  of  my  father^s  executors,  probably  six  or  seven  thousand 
pounds.''  The  testator  then,  after  giving  several  legacies,  and  devising  his  cham- 
bers in  the  Albany  to  the  honorable  T.  Stapleton,  expressed  himself  as  follows  : 
*'  As  I  leave  no  debts,  or  very  trifling  ones,  of  any  kind,  I  presume  that  there 
ivill  be  ready  money  enough  to  discharge  all  these  legacies,  all  of  which  i  de- 
sire to  be  paid  with  the  greatest  possible  dispatch  ;  but,  if  there  should  not  be 
ready  money  enough  in  hand,  I  then  direct  that  the  deficiency  should  be  sup* 
plied  by  annually  setting  aside  the  one-half  of  the  clear  profits  of  my  estates 
in  Jamaica,  till  the  whole  shall  have  been  discharged,  till  when  the  legacies  are 
to  be  discharged  proportionally.  It  is  my  intention  that  my  estates 
[MS9]  which  I  have  bequeathed  to  my  sisters,  should  not  be  ^divided  equally 
between  them,  but  in  proportion  to  the  number  of  their  children  at  the 
time  of  my  decease.  M.  G.  Lewis.'* 

"  I  leave  my  two  sisters,  jointly,  my  residuary  legatees. 

"  John  Hatchard.  M.  6.  Lewis." 

**  John  Hatchard,  jun. 
"  Benjamin  Woodobrow." 
*'  To  prevent  disputes,  I  leave  to  my  eldest  sister,  Lady  Lushington,  and 
her  heirs,  my  estate  of  Cornwall,  in  Jamaica,  and  to  my  youngest  sister,  Mrs. 
John  Sheddon,  and  her  heirs,  I  leave  my  property  in  the  estate  of  Hordley,  in 
Jamaica,  the  numbers  of  their  respective  children  nearly  equalizing  the  value 
of  the  two  properties.  "* 

Nov.  1st,  1815.(o)  M.  G.  Lewis. 

"  John  Hatchard. 
*' Thomas  Hatchard. 
"John  Kelly." 
The  testator  made  another  codicil,  dated  Maison  Diodati,  Geneva,  August 
201  h,  1816 :  and,  with  a  view  to  ameliorating  the  condition  of  his  negroes,  or- 
dered that  whoever  should  be  in  possession  of  his  estate  of  Cornwall,  after  his 
death,  should,  if  a  man,  pass  three  months  in  Jamaica  every  third  year, 
[M40]  either  in  person  *or  by  deputing  his  son  or  one  of  his  brothers  ;  and,  if 
a  woman,  that  she  should  perform  the  condition  either  in  person,  or  by 
deputing  her  husband,  her  son,  or  one  of  her  brothers,  and  that  nothing  should 
dispense  with  the  performance  of  this  condition  except  a  legal  impossibility,  in 
which  case  the  condition  should  be  complied  with  in  the  succeeding  year,  or  as 
soon  as  it  should  be  possible  for  the  holder  of  the  estate  to  fulfil  it.    But  should 
the  holder  of  the  Cornwall  estate  suffer  three  years  to  elapse,  without  fulfilling 
the  condition,  and  without  being  prevented  by  any  legal  impossibility,  then  he 

(a)  The  firat  codicil  had  no  date.    The  ■ifrnaturei  and  name;  of  the  witneiaea  are  ioaerted  to 
■bow  that  the  inatramenUi  wen  iotended  to  bt  diatinet. 
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declared  the  estate  to  be  forfeited  to  the  next  heir,  who  should  receive  it  under 
the  same  condition,  and,  under  the  same  penalty  or  forfeiture,  to  the  next  heir 
again,  and  so  to  pass  on,  from  heir  to  heir,  till  the  estate  should  fall  into  the 
hands  of  a  person  who  was  willing  to  hold  it  on  the  above  condition. 

The  testator  then  proceeded  thus  : — "  I  have  bequeathed  my  estate  of  Corn- 
wall to  my  eldest  sister,  and  to  her  children  after  her  death.  If  no  one  of  these 
persons  will  accept  it  on  the  above  conditions,  or  neglect  to  fulfil  it  after  ac- 
ceptance, then  I  declare  the  estate  to  be  forfeited  to  my  youngest  sister,  and  to 
her  children  after  her  death,  upon  the  same  conditions.  If  no  one  of  these 
persons  also  will  fulfil  this  condition,  then  I  declare  the  estate  to  be  forfeited  to 
that  one  of  my  next  legal  heirs  who  shall  be  willing  to  perform  it ;  to  be  for- 
feited by  him  or  her  also  upon  non-performance.  I  bequeath  my  estate  of 
Hordley  to  my  youngest  sister  and  to  her  children  after  her  death,  upon  exactly 
the  same  condition,  of  passing  three  months  in  Jamaica  once  in  every 
three  years,  which  I  have  above  imposed  •respecting  Cornwall.  And  [Mil] 
if  no  one  of  these  persons  performs  this  condition,  then  I  declare  Hord- 
ley to  be  forfeited  to  my  eldest  sister,  and  to  her  children  after  her  death,  upon 
the  same  conditions  ;  and,  if  those  conditions  are  not  fulfilled,  then  Hordley 
(as  well  as  Cornwall)  shall  pass  to  my  next  legal  heir  who  will  perform  them. 
Whether  I  possess  the  whole  or  only  the  half  of  Hordley  at  the  time  of  my 
death,  I  declare  that  the  more  or  less  shall  make  no  difference.  In  that  case, 
I  bequeath  the  whole  of  Hordley  to  my  youngest  sister,  and  to  her  children 
after  her  death  ;  but  I  charge  it  with  15,000/.,  to  be  equally  divided  between 
the  children  of  my  eldest  sister ;  to  which  purpose,  one  half  of  the  clear  profits 
of  Hordley  shall  be  devoted  till  the  whole  15,000/.  shall  have  been  discharged. 
I  also  declare  that  any  person  who  may  infringe  those  regulations  which  I  have 
laid  down  for  the  benefit  of  the  negroes  on  my  estates  in  Jamaica,  or  who  may 
dare  to  diminish  the  comforts  and  indulgences  allowed  them  by  me,  shall  for- 
feit his  or  her  interest  in  those  estates.  I  positively  forbid  the  sale  of  any 
negro  or  negroes  who  may  l}elong  to  me  at  the  time  of  my  death.  I  hereby 
attach  my  negroes  to  the  estate  to  which  they  may  belong  at  that  period,  but 
allow  them  to  be  set  free :  and  I  declare  that  any  person  or  persons  who  shall 
dare  to  disobey  this  order,  to  have  forfeited  his  or  her  or  their  interest  in  my 
estates  in  Jamaica ;  and  I  pronounce  such  sales  to  be  void.  I  declare  that  the 
above  conditions  are  in  every  respect  intended  by  me  to  apply  to  whatever 
property  in  Jamaica  may  be  possessed  by  me  at  the  time  of  my  death,  as  well 
as  to  those  estates  which  are  in  my  possession  at  this  moment." 

•The  testator  made  another  codicil,  dated,  Cornwall  House,  Fcbru-  [^442] 
ary  24th,  1806,  containing  directions  as  to  the  holidays  to  be  given  to 
the  negroes  on  the  Cornwall  estate  ;  and  another  codicil,  dated,  Maison  Diodati, 
Geneva,  August  23d,  1816,  by  which  he  directed  that^  if  the  dis<position  of  his 
Jamaica  estates  made  upon  the  SOlh  of  August,  should  be  found  unintelligible 
or  impracticable,  they  should  be  given  in  trust  to  the  Lord  Chancellor  for  the 
time  being,  who  was  to  appoint  a  person  to  reside  upon  each  of  them,  to  pro- 
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tect  the  negroes  from  oppression.  For  doing  which,  he  was  to  receive  such  a 
portion  of  the  profits  of  the  estate  as  the  Lord  Chancellor  should  think  a  recom- 
pense :  and  that  the  remainder  should  be  distributed  among  his  sisters  and  their 
children,  in  such  proportions  as  the  Lord  Chancellor  should  think  most  just 
and  beneficial ;  and  that  no  negroes  should  be  sold  off  his  estates,  nor  removed, 
except  by  their  own  express  desire. 

The  testator,  at  the  time  of  making  his  will,  was  seised  in  fee  of  a  set  of 
chambers  in  the  Albany  ;  of  a  plantation  in  Jamaica,  called  Cornwall ;  of  600 
acres  of  waste  land  in  the  same  island  ;  and  of  an  undivided  moiety  of  another 
plantation  there,  called  Hordley. 

By  an  indenture,  dated  the  8th  of  March,  1766,  the  Cornwall  estate  was 
charged,  by  William  Lewis,  the  late  grand-father  of  the  testator,  with  the  pay- 
ment to  Thomas  and  Stephen  Fuller,  of  6,000/.  and  interest. 

By  indentures,  dated  the  19th  and  20ih  of  December,  1791,  after  reciting 

that  the  original  debt,  with  other  sums  advanced,  amounted  to  20,198/. 

[M43]    6s.  1  Id.,  the  ^executors  of  William  Lewis,  together  with  the  Fullers, 

conveyed  the  Cornwall  estate  to  Richard  Watt,  by  way  of  mortgage, 

for  securing  to  him  the  repayment  of  the  last  mentioned  sum  and  some  further 

advances,  amounting  in  the  whole  to  24,000/.,  with  interest. 

By  an  indenture,  dated  the  25th  day  of  April,  1807,  the  mortgaged  premises 
were  conveyed,  to  Philip  John  Miles,  subject  to  the  proviso  for  redemption 
contained  in  the  indenture  of  the  20th  of  December,  1791. 

B^  an  indenture,  dated  the  20th  of  May,  1813,  the  testator  confirmed  the 
last  mortgage,  subject  to  a  proviso  that  his  person  and  property,  except  the 
Cornwall  estate,  should  not  be  liable  to  the  payment  of  the  mortgage  money 
and  interest.  On  the  Slst  of  October,  1817,  the  tesutor  agreed  to  purchase, 
of  George  Scott  and  Mathew  Henry  Scott,  the  other  moiety  of  the  Hordley 
estate,  for  32,000/.  to  be  paid  and  secured  by  T.  and  J.  Plummer,  on  the  tes- 
tator's behalf,  as  follows :  16,000/.  on  the  SOtli  of  June  then  next,  and  the 
remainder  by  three  annual  instalments,  and  to  be  secured  by  the  bond  of  T. 
and  J.  Plummer ;  but  the  testator,  or  any  other  property  of  his,  was  not  to  be 
responsible  to  the  Scotts,  for  the  purchase  money,  or  to  the  Plummera,  for 
what  they  might  advance  in  respect  of  it. 

By  an  indenture,  dated  the  31st  of  October,  1817,  made  between  the  testator 
of  the  one  part,  and  the  Plummers  of  the  other  part,  after  reciting  the  agree- 
ment, and  that  the  Plummers  bad  agreed  to  pay  off  the  mortgage  debt  of  24,000/. 
and  the  interest  then  due  to  Miles,  and  to  pay  the  32,000/.  to  the  Scotts, 
[*444]  and  that,  to  secure  the  payment  thereof,  the  testator  had  ^agreed  to 
execute  to  the  Plummers  a  mortgage  of  Cornwall  and  of  his  moiety  of 
Hordley,  and  that  the  other  moiety  should,  on  the  completion  of  the  purchase, 
be  conveyed  to  the  Plummers,  in  fee,  by  way  of  security  for  their  advances  in 
respect  of  the  purchase,  and  that  it  had  also  been  agreed  that,  during  the  testa* 
tor's  life,  his  person  and  all  his  property  out  of  Jamaica  were  not  to  be  subject 
to  the  payment  of  the  moneys  advanced  or  to  be  advanced  by  the  Plummers, 
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the  testatCMT  conreyed  the  Cornwall  plantation,  subject  to  the  mortgage  for 
24,000/.,  and  his  moiety  of  the  Hordley  plantation,  to  the  Plummers,  in  fee, 
subject  to  a  proviso  for  redemption  on  payment  by  the  testator,  in  his  life-time, 
or  by  his  heirs,  executors,  dec.  within  six  months  after  his  decease,  all  of  such 
sums  as  the  Plummers  should  pay  in  discharge  of  the  24,000/  due  to  Miles, 
or  of  the  32,0001.  to  the  Scotts,  or  on  account  of  the  Cornwall  plantation,  or  of 
the  testator's  moiety  of  Hordley,  or  of  the  other  moiety  agreed  to  be  purchased, 
or  to  or  on  account  of  the  testator,  his  heirs,  executors,  &c.  wilh  interest,  at 
six  per  cent. ;  and  the  testator  covenanted,  with  the  Plummers,  that  his  heirs, 
executors,  admihistrators,  or  assigns,  would,  within  six  calendar  months  after 
his  decease,  pay  to  the  Plummers  all  such  sums  as  should  be  advanced  by 
them  in  discharge  of  Miles'  mortgage,  or  should  be  paid  by  them  to  the  Scotta 
in  respect  of  the  32,000/.  agreed  to  be  given  for  the  purchase  of  the  moiety  of 
Hordley  ;  and  also  all  such  sums  as  should  at  any  time  thereafter  become  due 
to  the  Plummers  for  any  advances  they  might  make  Cor  the  management  or 
cultivation  ol  the  plantations,  or  otherwise,  on  the  testator's  account ;  and  also 
that  the  testator's  heirs,  executors,  or  administrators,  should,  within  six 
calendar  months  after  his  decease  pay,  to  the  Plummers,  ^interest*  for  [M45] 
the  same  several  sums,  at  six  per  cent.  And  the  deed  also  contained 
a  covenant,  on  the  part  of  the  testator,  to  consign  the  produce  of  the  plantations 
to  the  Plummers,  so  long  as  any  thing  should  remain  due  to  them,  in  trust  to 
sell,  and  out  of  the  proceeds  to  pay  the  amount  of  the  contingencies  that  they 
might  furnish,  and  to  retain  such  sums  as  they  might  advance,  or  pay  or  be- 
come  liable  to,  for  or  on  account  of  the  said  plantations,  moieties,  and  premisesi 
and  to  indemnify  themselves  against  all  sums  of  money  which  they  should  be- 
come liable  to  pay  in  pursuance  of  any  bill  of  exchange  to  be  drawn  from  the 
island  of  Jamaica  on  account  of  the  estates,  and  then  to  reimburse  themselves 
the  interest  due  on  the  sums  owing  to  them  in  respect  of  any  payments  or 
advances  which  should  have  been  made  by  them  on  any  of  the  accounts  before 
mentioned,  and  to  pay  over  the  surplus  proceeds  of  the  consignments  to  the 
testator ;  provided  that,  after  the  testator's  death,  ail  the  moneys  to  be  produced 
from  the  consignments  should  be  applied  in  payment  of  all  the  principal  moneys 
to  become  due  to  the  Plummers,  on  any  of  the  accounts  aforesaid,  and  the 
interest  thereof :  and  the  indenture  also  contained  a  proviso  that  nothing  therein 
contained,  or  in  a  bond  of  even  date,  should  make  the  testator  personally  liable, 
during  his  life,  or  any  of  his  property,  except  the  produce  of  the  moiety  of 
Hordley,  contracted  to  be  purchased  (which  it  was  thereby  agreed  should  be 
applied  in  liquidation  of  the  purchase  money,  and  then  of  the  other  advances 
noade  by  the  Plummers,)  liable  to  the  payment  of  the  sums  thereby  secured. 
The  testator  executed,  at  the  same  time,  a  bond  to  the  Plummers,  conditioned 
to  be  void  on  payment,  by  his  representatives,  within  six  months  after  his 
decease,  of  the  sums  secured  by  the  last  indenture. 

*By  an  indenture,  dated  the  1st  of  November,  1817,  the  testator  co-  [*446] 
tenanted  with  the  Plummers  that,  in  case  the  sums  so  secured  should 
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not  be  paid  within  fourteen  years  froRi  the  31  at  of  October,  1817,  the  Plum- 
mers  should  be  at  liberty  to  foreclose  or  aell  the  mortgaged'  premises. 

On  the  4th  of  April,  1818,  T.  Plummer  died,  having' appointed  J.  Plummer 
and  W.  WiUon,  his  executors.  J.  Plummer  and  Wilson  (who  after  T.  Plum* 
mer's  death  was  admitted  into  partnership  by  J.  Plummer,)  paid  the  16,000/1, 
and  gave  bonds  for  the  remainder  of  the  purchase  money,  according  to  the 
terms  of  the  agreement.  The  bonds  were  duly  paid  by  Plummer,  Wilson,  and 
C.  J.  F.  Combe  (who  had  then  become  their  partner)  and  the  Cornwall  estate 
and  the  entirety  of  Hordley  were  conveyed  to  them,  subject  to  redemption  or 
payment  of  the  24,0002.  and  32,000/. 

On  the  16th  of  May,  1618,  (which  was  before  the  contract  with  the  Scotts 
was  completed.)  the  testator  died,  leaving  the  plaintiff,  Lady  Lushington,  and 
Mrs.  Sheddon,  bis  sifters,  his  co-heirs,  both  by  the  laws  of  England  and  Ja- 
maica.  Lady  Lushington  had  ten,  and  Mrs.  Sheddon  five  children  living  at 
the  testator's  decease.     The  testator's  mother  died  sopn  after  her  son. 

The  expenses  of  the  Cornwall  estate  exceeded  its  profits,  but  the  Hordley 
estate  produced  a  profit. 

The  bill  was  filed  by  Lady  Lushington  against  the  testator's  trustees  and 
executors,  and  against  Sir  Henry  Lushington  and  his  children,  and  Colonel 
Sheddon  and  his  children  ;  and  it  prayed  (amongst  other  things)  that 
[M47]  *the  rights  of  all  parties  under  the  will  and  codicils  might  be  ascertained ; 
that  the  purchase  money  for  the  moiety  of  Hordley  might  be  paid  out 
of  the  testator's  personal  estate  and  his  real  estate  undevised  ;  that  the  plain- 
tiff miffht  be  declared  entitled  to  the  Cornwall  estate  in  fee,  or,  if  she  was  not 
absolutely  entitled  to  it,  that  it  might  be  settled  to  her  separate  use  during  her 
life  ;  and  that  a  moiety  of  the  residuary  personai  estate,  or  a  share  of  it,  in  pro- 
portion to  the  number  of  her  children,  might  be  also  secured  for  her  separate 
use  during  her  life. 

The  trustees  and  executors,  by  their  answer,  said  that  they  had  been  advised 
that  the  testator's  general  personal  estate  was  not*  as  between  his  devisees  and 
legatees,  liable  to  pay  off  the  mortgage  for  24,000/.  made  by  the  trustees  and 
executors  of  the  testator's  grandfather ;  but  whether  any  part  of  the  personal 
estate  bequeathed  to  the  same  uses,  or  upon  the  same  trusts  as  the  Cornwall 
estate,  ought  to  be  applied  in  exoneration  thereof  to  the  payment  of  that  ooort- 
gage,  they  left  to  the  court  to  determine.  They  submitted  whether  the  be- 
quest of  the  testator's  personal  estate  to  them,  by  the  will,  was  not  of  such  a. 
nature  as  to  entitle  them,  as  legatees  in  trust  thereof,  in  case  the  mortgage  debt 
should  be  satisfied  by  application  of  any  part  of  the  personal  estate,  to  stand  in 
the  place  of  the  mortgagee,  and  to  have  satisfaction,  to  the  extent  of  the  per- 
sonal estate  so  applied,  out  of  the  moiety  of  Hordley  which  descended  to  the 
plaintiff  and  Mrs.  Sheddon  :  and  whether  the  stock  and  effects  on  the  planta- 
tions were  not,  by  force  of  the  will  and  codicils,  annexed  to  the  plantations  to 
which  they  respectively  belonged,  and  were  not  specifically  bequeathed 
[*448]  therewith  ;  *and  that  the  moiety  of  the  stock  and  personal  chattels  and 
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effects  beloDging  to  the  undivided  moiety  of  Hordley,  was  subject  to  the 
trust  of  the  will. 

Sir  Henry  Lushington,  by  his  answer,  said  that  so  much  of  the  testator's 
will  as  related  to  the  disposition  of  the  plantations,  and  the  slaves  and  stock 
thereon,  was  revoked  by  the  codicil  of  the  Ist  of  November,  1815 ;  and  that* 
by  virtue  of  that  codicil,  the  plaintiff  was  entitled  to  an  estate  in  fee  in  the 
Cornwall  plantation  and  the  slaves  thereon,  and  absolutely  entitled  to  the  stock 
and  effects  belonging  thereto ;  and  he  claimed  such  right  and  interest  in  the 
said  plantation,  slaves  and  stocks,  as  he  was  entitled  to  by  his  marital  rights. 

Colonel  Sheddon,  who  had  taken  out  letters  of  administration  to  his  wife, 
who  died  after  the  institution  to  the  suit,  claimed,  by  his  answer,  to  be  tenant 
by  the  courtesy  of  all  the  testator's  real  estates  in  which  his  late  wife  took  aa 
estate  of  inheritance,  either  as  devisee  or  as  one  of  the  co-heirs,  and  to  be  en* 
titled  to  such  parts  of  the  personal  estate  as  his  late  wife  was  entitled  to, 
and  to  the  implements  and  crops  which  were  on  such  parts  of  the  estates  as  it 
might  appear  that  his  late  wife  was  entitled  to  for  her  life  only. 

Mr.  Sugden  and  Mr.  Pemberton,  for  the  plaintiff : — The  first  question  is,  out 
of  what  fund  the  arrears  of  the  annuity  of  1000/.  given  by  the  will  to  the  testa- 
tor's mother,  must  be  paid.  It  is  clear  that,  as  the  testator  has  directed  this 
annuity  to  be  payable  out  of  all  his  plantations  or  sugar-works,  penns» 
lands,  slaves,  tenements  and  hereditaments  in  the  island  of  J  itnaica,  *the  [*449] 
arrears  must  be  paid  out  of  the  plantations  of  which  the  testator  was 
seised,  pro  rata* 

The  next  question  is  what  interests  the  testatni*s  two  sisters  take  in  the  real 
and  personal  estates.  By  his  will  he  makes  his  real  and  personal  estates  one 
general  fund,  and  as  to  one  moiety  of  that  fund  he  declares  trusts  for  the  bene- 
fit of  Lady  Lushington,  for  her  Ufe,  and  after  her  decease,  for  her  children  living 
at  her  decease ;  and  he  declares  similar  trusts,  as  to  the  other  moiety,  for  the 
benefit  of  Mrs.  Sheddon  and  her  children  ;  and  he  attempts  to  create  cross- 
remainders  between  the  children  of  both  those  ladies ;  but  as  he  had  before 
disposed  of  the  fee,  there  can  be  no  cross-remainders.  If  this  had  been  the 
only  testamentary  disposition,  there  would  have  been  no  difficulty  in  deciding 
upon  the  rights  of  the  parties.  But  then  we  come  tathe  second  codicil,  in 
whiph  the  testator  says  that  it  was  his  intention  that  the  estates  (meaning  the 
real  estates)  which  he  had  bequeathed  to  his  two  sisters,  should  not  be  divided 
equally  between  them,  but  in  proportion  to  the  number  of  their  children  at  his 
decease ;  and  then  comes  this  important  line :  *'  I  leave  my  two  sisters  jointly 
my  residuary  legatees.*'  This  revokes  the  disposition  of  the  residue,  contained 
in  the  will,  and  substitutes  for  it  a  disposition  to  the  two  sisters  as  joint  tenants. 
Now  it  is  peifectly  clear  that  the  testator  intended  to  dispose  of  something. 
By  his  will  he  had  made  a  disposition  of  the  whole  of  his  personal  estate,  aa 
well  as  of  the  whole  of  his  real  estate.  There  was,  therefore,  no  property 
excluded  out  of  the  will  to  which  that  clause  in  the  codicil  could  apply. 
Now  if  there  be  two  clauses  in  different  'instruments,  and  the  clause  in   f  *450] 
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the  latter  is  incoasistent  with  that  in  the  former,  it  must,  of  necessity, 
in  order  to  have  any  operation,  operate  as  a  revocation  of  the  disposition  con- 
tained in  the  former  x^lause.  If  the  residuary  clause  in  the  will  did  not  dispose 
of  the  whole  personal  estate — if  there  is  any  thing  that  would  satisfy  ihe  be- 
quest in  the  codicil,  it  mi^ht  be  contended  that  the  testator  did  not  intend  to 
alter  the  disposition  which  he  had  already  made  of  his  general  personal  estate. 
But  it  is  impossible  to  adopt  that  argument,  because  the  will  contains  a  disposi- 
tion, in  the  most  ample  and  unqualified  terms,  of  the  whole  of  his  real  and  per- 
sonal property ;  so  that,  in  order  to  give  any  effect  to  the  words  in  this  codicil, 
it  is  perfectly  clear  that  the  court  must  construe  them  in  their  most  extensive 
sense  ;  that  is,  consider  them  as  having  revoked  the  disposition  made  of  his 
residuary  estate^  by  his  will,  and  substituted  a  new  disposition  for  the  benefit 
of  the  two  ladies.  It  is  clear  that  when  the  testator  made  this  codicil  he  in- 
tended to  alter,  most  essentially^  all  the  dispositions  he  had  made  in  his  will, 
except  that  which  gives  an  annuity  to  his  ntiother,  and  to  make  an  entirely  new 
disposition  of  his  property.  Accordingly,  the  whole  of  the  real  estate,  with 
the  exception  of  the  600  acres  of  waste  land,  is  otherwise  disposed  of  by  this 
codicil.  The  Albany  chambers  are  given,  for  life,  to  Mr.  Stapleton  ;  and  the 
whole  residue  of  the  real  estate  is  given  to  Lady  Lushington  and  Mrs.  Shed- 
don,  in  proportion  to  the  number  of  ihcir  children.  With  respect  to  the  resi- 
due of  the  personal  estate,  if  the  court  should  think  that  the  two  legatees  were 
not  joint  tenants,  but  tenants  in  common  of  it,  then  we  submit  that  the 
[M5I]  testator  intended  that  they  should  take*itin  shares  proportioned  to  the 
numbers  of  their  children,  and  consequently  Lady  Lushington  will  be 
entitled  to  two-thirds,  and  Mrs«  Sheddon  to  one-third. 

The  testator  then  gives  his  estate  of  Cornwall  to  Lady  Lushington  and  her 
heirs,  which  gives  her  the  fee  in  this  estate,  and  in  the  slaves  belonging  to  it. 
It  IS  clear  that  the  slaves  passed  with  the  estate.  By  the  law  of  Jamaica, 
they  are  real  estate  :  and  a  subsequent  codicil  directs  that  the  slaves  shall  not 
be  removed  from  the  estate.  But  the  stock  and  effects  on  the  plantations  do 
not  pass  with  the  plantations,  unless  there  is  some  law  in  Jamaica  which 
makes  a  distinction  between  such  chattels  and  the  stock  and  effects  on  a  farm 
in  this  countjy.  [The  Vice-chancellor,  :  may  there  not  be  some  sense  at- 
tached, by  usage,  to  the  word  *'  plantation, "  so  as  to  make  it  include  the 
articles  in  question  7]  Under  a  devise  of  a  plantation  there  is  no  greater 
convenience  in  holding  that  the  stock  and  effects  upon  it  pass,  than  there 
would  be  in  holding  that,  under  a  devise  of  a  farm  in  this  country,  the  horses, 
carts,  and  other  implements  would  pass. 

The  only  words  upon  which  an  argument  can  be  founded  in  support  of  the 
interest  claimed  for  the  children  of  Lady  Lushington  and  Mrs.  Sheddon,  are 
those  in  which  he  directs  that  in  all  other  respects  the  conditions  of  the  for- 
mer bequest  are  to  be  adhered  to.  But  there  are  no  other  conditions  to  which 
this  direction  may  be  applied.  When,  however,  we  look  at  the  codicil  of  the 
20th  August,  1820,  it  must  be  admitted  that  Lady  Lushington's  claim  to  the 
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fee  in  the  Cornwall  estate  is  considerably  shaken,  and  that  she  must 

be  ^content  with  being  either  tenant  for  Ufe,  or,  at  the  utnrKist,  tenant    [*452] 

in  tail  of  that  estate. 

Next  as  to  the  regulations  which  the  testator  has  made  in  this  codicil,  for 
ameliorating  the  condition  of  his  slaves.  All  the  conditions  which  the  testator, 
bas,  with  this  view,  imposed  upon  his  devisees,  are  void  in  all  respects  ;  as  it 
is  an  attempt  to  create  a  perpetual  obligation  and  condition.  [The  Vice-Chan- 
eellor :  is  not  the  condition  good  for  the  life  of  the  tenant  for  life  ?]  It  might 
bave  been  good  if  it  had  been  so  restricted  ;  but  it  is  not.  The  whole  provi- 
sion is  one  entire  clause.  And  Lord  £ldon,  C  decided  in  Marshall  v.  Hol^ 
2otiMiy,(6)  that,  where  some  of  the  limitations  in  an  instrument  are  good,  and 
80me  bad,  the  latter  can  not  be  separated  from  the  former,  but  that  they  are 
▼Old  in  toto.  Lord  Southampton  v.  Marquis-  of  Hertford{c)  is  an  authority  to 
the  same  eflect. 

The  debt  of  ^,000/.  was,  we  admit,  originally  created  by  the  testator's 
grandfather.  But  the  testator,  by  his  subsequent  transactions,  made  that  debt 
his  own.  For  he  blended  it  with  moneys  that  he  himself  borrowed.  He 
entered  into  a  new  contract,  fixed  a  new  time  of  payment,  and  so  made  it  en- 
tirely his  own  personal  debt.  Although  he  was  not  liable,  even  by  the  deed  of 
1813,  to  pay  this  24,000/.,  by  the  effect  of  the  subsequent  instruments  be  be- 
came bound  to  pay  it.  He  borrowed  24,000/.  in  order  to  pay  off  Miles,  and 
engages  to  repay,  not  only  this  sum,  but  a  further  sum  of  32,000/.  which  he 
borrowed  for  the  purpose  of  purchasing  the  undivided  moiety  of  the 
Hordley  estate  ;  and  then  he  agrees  *with  the  vendors,  not  that  they  [*453] 
shall  take,  as  their  security,  a  tiansfer  of  Miles*  mortgage,  but  that  he 
will  make  to  them  a  new  mortgage,  not  of  that  estate  alone,  but  of  the  Corn- 
wall estate,  his  own  moiety  of  the  Hordley  estate,  and  the  other  moiety  which 
he  had  agreed  to  purchase.  Then,  instead  of  the  Cornwall  estate  being  sub- 
ject to  the  same  equity  of  redemption  as  it  was  before  this  transaction,  he 
engages  that  this  estate  shall  be  subject  to  a  redemption  within  six  months 
after  his  own  death,  on  payment  by  his  representatives,  not  of  the  24,000/., 
but  of  the  whole  of  fl^  advances  which  the  Plummers  had  agreed  to  make  to 
him,  personally  and  individually,  and  be  enters  into  a  covenant  and  gives  a 
bond  for  further  securing  these   advances.    Donisthrope  v.  Porter,(d) 

The  cases  in  which  the  personal  estate  of  the  owner  of  land  subject  to  a 
mortgage,  is  not  liable  to  pay  the  debt,  are  where  the  land  descends  or  is  pur- 
chased subject  to  the  debt,  or  where  the  owner,  on  the  mortgage  being  as- 
signed, covenants  to  pay  the  debt.  Coventry  v.  Coventry,{e)  Evelyn  v. 
Eveiyn,{f)  Tioeddell  v.  TweddelL{g)  But  wherever  there  is  a  new  con- 
tract  between  the  owner  of  the  land  and  the  lender  of  the  money,  and  a  new 
equity  of  redemption  is  reserved,  the  court  will  put  a  different  construction 

(6)  9  Swanet.  4.13.  («)  9  V.  &  B.  54.  {d}  2  Eden,  163. 

(e)  3  P.  W.  998.  (/)  Ibid.  659.  (g)  3  Bro.  C.  C.  101  6l  153. 
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upon  the  acts  of  the  parties,  and  hold  the  debt  to  be  followed  by  all  the  usual 

consequences  of  a  debt,  Woods  v.  Hunting ford.(h)  In  Waring  v. 
[M54]     Wardf(i)  Lord  Eldon,  C.  seems  to  sanction  the  rule  as  'laid  down  by 

Lord  Alvanley,  M.  K.  in  the  preceding  case.  The  case  of  The  Earl 
of  Oxford  V.  Lady  Rodney  (k)  is  precisely  in  point,  and  is  an  express  authority 
for  deciding  this  question  in  favor  of  the  plaintiff.  The  deed  of  October.  1817» 
contains  an  express  recital  of  a  contracts  between  the  testator  and  Messrs. 
Plummer,  for  the  loan  of  the  money  to  the  testator ;  and  there  is  a  new  mort- 
gage made,  and  a  new  day  of  payment  named ;  and  the  sum  lent  is  much 
greater  than  that  originally  borrowed.  The  32,000/.  was  clearly  a  personal, 
debt  of  the  testator  :  no  distinction  is  made  between  that  sum  and  the  24,000/. 
The  repayment  of  both  those  sums  is  provided  for  in  the  same  way.  both  of 
them  are  secured  by  the  same  bond.  This  is  not  a  case  in  which  Mr.  Miles 
wished  to  have  his  money  paid  off.  In  all  probability  he  would  have  been 
glad  to  let  it  remain,  as  it  drew  after  it  the  consignments  of  this  very  large 
property.  The  fund,  therefore,  which  is  fiist  applicable  to  pay  this  debt  is  the 
testator's  general  personal  estate.  The  next  is  the  descended  estate,  namely, 
the  moiety  of  the  Hordley  plantation,  which  the  testator  purchased  after  the 
date  of  his  will ;  and  the  last,  the  devised  estates. 

But  if  the  court  should  think  that  the  personal  estate  is  not  applicable  to  the 
discharge  of  this  debt,  but  that  the  burden  must  be  born  by  the  estates  on 
which  it  was  originally  charged,  then,  as  the  testator  has  declared  that  his 

estates  should  not  be  divided  equally  between  his  two  sisters,  but  in 
[*45d]    ^proportion  to  the  number  of  their  children,  the  court  is  bound  so  to 

apportion  the  debt  between  the  two  estates  as  to  effectuate  the  testator's 
intention.  The  testator  never  treats  the  debt  as  a  charge  upon  the  Cornwall 
estate  exclusively.  By  his  will,  he  gives  that  and  the  Hordley  estate,  together 
with  his  personal  estate,  to  trustees  in  trust,  as  to  one  moiety  for  Lady  Lush- 
ington  and  her  children,  and  as  to  the  other  moiety,  for  Mrs.  Sheddon  and  her 
children.  So  that  each  class  of  cestuis  que  trust  would  have  borne  half  the 
debt.  When  the  testator  comes  to  the  second  codicil,  he  says,  that  the  estates 
shall  be  divided  between  his  sisters  in  proportion  tAhe  number  of  their 
children.  This  would  have  thrown  the  24,000/.  over  both  the  estates.  He 
then  takes  upon  himself  to  make  the  division,  which  is  merely  a  completion  of 
his  intention  expressed  in  the  second  codicil.  The  plaintiff  is  therefore  en- 
titled to  have  this  debt  thrown  upon  both  these  estates. 

As  to  the  32,000/.  paid  for  the  moiety  of  Hordley,  the  testator  mgde  that 
moiety  a  security  for  the  purchase  money.  That  moiety,  therefore,  being  itself 
pledged  for  the  debt,  must  bear  its  own  burden,  and  be  the  primary  fund  for 
payment  of  the  debt. 

{h)  3  Ve«.  128.  (i)  5  Ve«  670,  and  7,  832. 

{h)  14  Ves.  417.  Upon  the  question  here  diseuMed,  see  Mr.  Eden's  note  or  the  ease  of  Donia* 
ihrope  ▼.  Pwievt  in  the  2d  vol.  of  his  reports,  p.  164 ;  and  the  notes  hj  Mr.  Cos  and  the  last  editors, 
2  P.  W.  664,  5. 
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The  Vicb-Chakcellor  : — There  is  some  doubl  in  my  mind  whelher  ihe 
plantation  implements  and  utensils  could  be  attached  to  the  personal  estate  : 
mnd  I  am  inclined  to  think  that  there  is  a  sense  annexed  to  the  word  *'  planta- 
tion" which  makes  it  include  the  implements  and  utensils, 

*The  reason  for  holding  that  the  implements  and  utensils  pass  under  [*456] 
the  devise  of  the  plantation,  is  founded  on  convenience  only  :  and, 
upon  that  principle,  it  might  be  contended  that  the  furniture  in  a  house  upon 
the  plantation  would  pass,  as  it  is  very  inconvenient  to  have  a  house  without 
furniture,  or  that  by  a  devise  of  a  farm  the  implements  of  husbandry  used  in 
its  cultivation  would  pass. 

[The  Vice-chancellor  : — Suppose  it  had  been  a  devise  of  the  plantation 
with  its  appurtenances  ?J 

The  word  appurtenances  would  be  satisfied  by  holding  it  to  mean  that  which 
is  appurtenant  to  the  plantation,  as  real  property,  and  would  not  include  what 
is  personal  and  not  real  estate. 

If  a  testator  devise  his  farm  as  it  is  then  in  his  possession,  it  is  quite  clear 
that  not  one  single  item  of  personal  estate  would  pass.  When  he  speaks  of 
his  farm  in  his  possession,  he  is  speaking  of  a  quantity  of  land  in  the  course 
of  cuhivation.  Besides,  we  do  not  contend  that  the  plantations  are  to  be 
stripped  of  their  mills  and  furnaces,  or  of  any  thing  else  that  is  attached  to 
the  freehold.  All  that  we  contend  is,  that  live  stock  and  implements  of  culti- 
vation and  property  of  that  description,  which  is  not  in  any  sense  annexed  to 
the  freehold,  do  not  pass  under  the  devise  of  the  plantation.  Now,  unless  there 
is  some  express  law  in  Jamaica  which  introduces  a  distinction  between  the  con* 
struction  put  upon  the  words  in  question,  in  that  island,  and  in  this  country, 
there  can  be  no  doubt  upon  this  point,  unless  words  are  found  in  the 
^testamentary  instruments  which  annex  these  particular  articles  to  these  [*457] 
particular  estates. 

[The  Vicb-Chancellor  : — Although  positive  enactment  may  not  have  done 
it,  may  not  ordinary  usage  have  some  effect  ?] 

If  in  the  island  there  is  a  particular  sense  put  on  particular  words,  that  must 
be  by  the  decision  of  the  courts,  and  not  by  the  general  understanding  of  man- 
kind as  to  the  law.  Wherever  a  plantation  is  conveyed,  the  slaves,  stock  and 
implements  are  mentioned,  for  the  purpose  of  passing  what  would  not  pass 
under  the  devise  of  the  plantation. 

Mr.  Kindersley,  for  the  defendant  Sir  Henry  Lushington ; — As  Sir  Henry 
Lusbington  may  survive  Lady  Ltishington,  it  is  important  for  him  to  contend 
that  his  wife  took  an  estate  of  inheritance,  and  not  for  life  only,  in  the  testator's 
estates,  as  he  will  then  be  entitled  to  be  tenant  by  the  courtesy  of  that  property. 
It  must  be  admitted  that,  under  the  will,  Lady  Lushington  would  be  entitled 
to  the  rents  (f  a  moiety  of  the  Cornwall  estate,  and  of  a  moiety  of  the  Hord- 
Icy  estate,  for  her  separate  use,  for  her  life.  By  the  first  codicil,  the  testator 
who  had  then  learnt  that  Lady  Lushington  had  a  greater  number  of  children 
than  Mrs.  SbeddoD,  divided  his  property  between  them  in  proportion  to  the 
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number  of  their  children ^^  These  can  be  no  doubt  that,  if  thie  codicil  stood 
alone,  there  would  be  no  alteration  in  the  quantity  of  estate  which 
[*458j  '^Lady  Lushington  was  to  take.  Then  the  second  codicil  revokes  the- 
former  devise  of  those  estates,  and  gives  Lady  Lushington  an  estate 
in  fee-simple.  I'he  direction  that  the  conditions  of  the  former  bequests  should 
be  adhered  to,  bad  reference  to  the  charge  of  1 ,000/.  a  year  in  favor  of  the  tes* 
tator's  mother.  It  may,  perhaps,  be  contended  that  another  of  the  conditions 
that  were  to  be  adhered  to  was,  that  Lady  Lushington,  so  long  as  she  lived, 
should  have  the  estates  for  her  separate  use.  Still  that  would  not  prevent  hep 
husband  from  having  his  courtesy.     Roberts  t.  DixwelLiJ) 

In  the  third  codicil,  however,  tbe  testator  says  :  *'  1  have  bequeathed  my  es^ 
tate  of  Cornwall  to  my  eldest  sister.  Lady  Lushington,  and  to  her  children 
after  her  death."  This  makes  her  tenant  in  tail ;  for,  wherever  a  testator  indi- 
cates an  intention  to  give  an  estate  of  iaherilance  confined  to  a  particular  class 
of  heirs,  as  the  issue  of  the  body  of  the  devisee,  the  courts  have  held  that  the 
devisee  takes  an  estate  tail.     Hodges  v.  Middleton^{m)  Davie  v.  Slevens,{fi) 

The  construction  I  am  contending  for  is  confirmed  by  the  codicil  in  which 
the  testator  gives  the  estates  to  the  Lord  Chancellor  for  the  time  being.  For 
he  directs  that  the  profits  of  the  estates,  after  recompensing  the  person  who 
shall  reside  on  the  estates,  shall  be  divided  between  his  sisters  and  their  chiU 
dren,  thus  showing  that  he  understood  that  he  had  given  an  interest  in  the  estate 

to  the  children. 
[*459]  Tbe  next  question  that  relates  to  the  real  estate,  is  as  to  the  moiety 
of  Hordley.  As  that  was  purchased  after  the  date  of  the  last  codicif, 
it  descended  to  the  two  sisters,  in  equal  moieties.  The  only  other  real  estates 
are  the  chambers  in  the  Albany,  and  the  600  acres  of  waste  land.  These,  sub- 
ject, as  to  the  chambers,  to  the  life  estate  of  Mr.  Thomas  Stapleton,  vested  in 
the  trustees  under  the  residuary  devise  in  the  will,  but  controlled  by  the  first 
codicil,  which  directs  the  testator's  estates  to  be  divided  between  his  sisters,  in 
proportion  to  the  number  of  their  children. 

Next,  as  to  the  personal  estate.  The  first  question  is,  whether  the  stock  on 
the  plantations  is  to  be  considered  as'personal  estate,  or  as  annexed  to  the  real 
estates  by  virtue  of  the  will  and  codicils.  It  has  been  said  that  a  devise  of  a 
plantation  will  pass  all  the  stock  and  effects  on  it ;  but  it  will  no  more  pass 
them  than  a  devise  of  a  farm  will  pass  all  the  implements  upon  it.  The  word 
used  by  the  testator,  in  the  second  codicil,  when  he  devises  the  Cornwall  and 
Hordley  plantations,  is  '*  estate,''  and  not  "  plantation."  The  argument  there- 
fore,' does  not  arise.  The  passage  in  the  will,  too,  by  which  he  devises  the 
plantations  to  the  trustees,  shows  that  he  did  not  intend  that,  by  the  word 
''  plantations,"  the  stock  and  efiects  should  pass ;  for,  if  he  had  conceived  that 
be  had  devised  the  stock  by  tbe  devise  of  tbe  plantation,  he  n^ed  not  have 
added,  as  he  did,  the  words  "  mills,"  dec. 

{I)  1  Atk.  606 ;  ice  ptrtieularlj  609.  (m)  Doug.  415,  («)  Doug.  906. 
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Then  there  is  another  question  as  to  the  personal  estate,  which  is,  whether 
or  not  the  stock  and  implements  on  the  real  estate  are  to  be  considered 
as  having  passed  under  the  residuary  clause  in  the  codicil.  *Now  the  [*460] 
residuary  clause  in  the  codicil  is  inconsistent  with  the  same  clause  in 
the  will.  The  former,  therefore^  must  prevail;  and  the  stock  on  the  planta- 
tions passes  by  it.  If  that  be  so,  the  two  sisters  were  joint  tenants  of  the  per- 
sonalty ;  and  the  whole  now  belongs  to  Lady  Lushington.  At  least,  the  per- 
sonal property  must  be  divided  between  the  sisters  according  to  the  number  of 
their  children  ;  and  they  take  their  shares  absolutely,  and  not  for  their  lives 
only. 

The  testator  made  the  charge  of  24,000/.  his  own  debt :  and  such  of  the 
charges  as  are  still  subsisting  must  be  borne  by  the  two  estates  in  proportion 
to  their  values. 

Mr.  Lovat  and  Mr.  Preston^  for  the  children  of  Sir  Henry  and  Lady  Lush- 
ington : — The  will  consists  of  two  parts.  In  the  first  the  testator  gives  an 
annuity  to  his  mother :  the  remainder  is  occupied  by  the  disposition  to  his 
sisters  and  their  children  ;  and  he  takes  anxious  care  that  the  sisters  should 
have  their  shares  for  their  separate  use,  and  that  they  should  have  no  power 
to  alienate  them.  When  the  testator  says,  in  the  codicil,  that  it  was  his  in- 
tention that  the  estates  he  had  bequeathed  to  his  sisters  should  be  divided  be- 
tween them  in  the  proportion  of  their  children  at  the  time  of  his  decease,  he 
meant  that  they  should  nevertheless  take  the  same  interest  in  their  shares  as 
he  had  given  them  by  his  will.  The  reason  which  the  testator'  assigns  for 
altering  the  disposition  in  his  will,  does  not  require  that  the  quantity  of  estate, 
but  only  that  the  shares  should  be  different ;  and  throughout  these 
^instruments  the  testator  appears  to  consider  the  children  as  provided  [*461] 
for.  Then,  in  the  next  codicil,  he  says  :  "  This  is  in  lieu  of  leaving 
the  two  sisters  both  those  estates  jointly.*^  And,  when  he  directs  that,  in  every 
other  respect,  the  conditions  of  the  former  bequest  are  to  be  adhered  to,  the 
point  is  made  still  clearer  ;  for,  by  **  conditions"  he  meant  "  limitations,"  inas- 
much as  there  is  no  condition  to  be  found  in  the  will.  The  codicil  of  August, 
1616,  puts  the  point  beyond  all  doubt ;  for,  as  he  says  that  he  has  bequeathed 
his  estate  of  Cornwall  to  his  eldest  sister  and  to  her  children  after  her  death,  he 
refers  us  to  the  will  to  show  what  interest  they  were  to  take.  Besides,  this 
clause  alone  would  make  Lady  Lushington  tenant  for  life  only  of  the  property. 
Doe,  on  dem.  of  Davis,  v.  Burnsall.ip) 

As  to  the  stock  and  other  articles  on  the  plantations,  it  is  clear,  from  the  ex- 
pressions used  by  the  testator,  that  he  did  not  mean  to  separate  them  from  the 
plantations.  He  does  not  enumerate  these  articles  as  part  of  his  residuary  es- 
tate, but  as  distinct  from  it ;  and  it  would  be  most  unreasonable  to  hold  that  he 
intended  to  separate  them,  as  thereby  the  plantations  would  have  been  rendered 
of  little,  if  of  any  value.    The  trust  for  the  management  and  ctiltivation  of  the 

(0)  6  T.  R.  30. 
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plantations,  removes  all  doubt  upon  this  question.  For  it  would  be  absurd  to 
hold  that  the  testator  intended  the  stock,  &c.  to  be  sold  and  purchased  again 
immediately  afterwards.     The  testator  too  directs  his  personal  estate  in  Great 

Britain  to  be  converted  into  money,  and  that  his  trustees  shall  convey, 
[*462]  assure,  and  make  over  one  *full  moiety  of  his  plantations,  slaves,  cattle, 

stock,  and  other  effects,  upon  or  belonging  to  his  said  plantations,  &c. 
It  is,  therefore,  beyond  the  possibility  of  doubt,  that  the  testiitor  intended  that 
the  things,  which  are  here  mentioned  as  belonging  to  the  estates  in  the  West 
Indies,  should  be  regarded  as  part  of  those  estates ;  and  consequently,  that 
Lady  Lushington  takes  an  estate,  for  her  life  only,  in  them.  But  it  has  been 
said  that,  in  the  codicil,  the  estates  only  are  mentioned,  and  not  the  stock,  &c. 
But,  in  construing  the  codicil,  regard  must  be  had  to  the  expressions  in  the 
will ;  and  then  it  will  be  clear,  that,  although  the  testator  spoke  of  the  planta- 
tions only,  he  meant,  not  only  the  plantations,  but  the  articles  which  be  men- 
tions in  his  will  as  belonging  to  the  plantations. 

The  testator's  assets  are  liable  to  pay  off  the  mortgage  ;  as  he  entered  into 
an  entirely  new  contract,  both  as  to  the  amount  of  the  sum  secured,  and  the 
time  of  payment ;  and  one  part  of  the  debt  is  not  distinguished  from  the  other. 
Mr.  Home  and  Mr.  Bickersteth,  for  the  eldest  son  of  Colonel  and  Mrs.  Shed- 
don  : — The  second  codicil  revoked  the  will,  and  gave  Mrs.  Sheddon  the  fee  in 
thai  moiety  of  the  Hordley  estate  of  which  the  testator  was  seised  when  he 
made  that  codicil.  The  reason  the  testator  assigns  cannot  affect  his  devise. 
The  direction  that,  in  every  other  respect,  the  conditions  of  the  former  bequest 
are  to  be  adhered  to,  means  merely  that  the  other  devises  and  bequests  in  the 
will  are  to  stand.    The  testator,  when  he  made  the  codicil  of  August,  1816, 

did  not  mean  to  make  a  new  devise,  but  to  affix  conditions  on  the  per- 
[*46d]  *son8  who  were  to  take  the  property  under  the  preceding  codicil ;  and 

he  there  treats  the  property  as  already  flisposed  of.  If  a  testator,  in 
referring  to  his  will,  mistakes  the  effect  of  it,  he  does  not  thereby  revoke  his 
will.  The  testator  did  not  intend  that  his  general  assets  should  he  liable  to  dis- 
charge the  mortgages  on  the  plantations,  except  in  the  event  of  the  Cornwall 
estate  proving  insufficient  for  that  purpose.  Tiiis  clearly  appears  from  the 
language  of  the  deeds  executed  in  the  year  1817.  The  testator  merely  intended 
to  confirm  the  old  mortgage,  and  shows  the  greatest  anxiety  to  guard  his  gene- 
ral assets  from  those  incumbrances,  except  in  case  the  Cornwall  estate  was 
insufficient  to  pay  them^  but  which  is  not  the  case.  The  1500Z.  was  not  to 
be  a  charge  upon  the  moiety  of  Hordley,  of  which  the  testator  was  seised  when 
he  made  his  will,  but  on  the  other  moiety,  in  the  event  of  his  becoming  the 
purchaser  of  it,  and  of  its  passing  to  Mrs.  Sheddon.  Now  as  that  moiety  did 
not  pass,  the  charge  falls  to  the  ground. 

Mr.  Pepys,  for  Colonel  Sheddon  : — It  is  the  interest  of  Colonel  Sheddon  to 
contend  that  his  wife  takes  an  estate  of  inheritance,  for  the  purpose  of  estab- 
lishing his  claims  to  be  tenant  by  the  courtesy.  In  the  second  codicil,  the 
testator  has  used  words  which,  standing  by  themselves,  would  present  a  case 
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upon  which  Uiere  would  be  no  doubt,  inasmuch  as  he  has  given  the  Hordley 
estate  to  Mrs.  Sbeddon  and  her  heirs.  The  question  then  is  this  :  whether 
there  be  enough  on  the  face  of  the  instruments  to  control  the  clear  legal  mean- 
ing of  the  words  which  the  testator  has  used  in  the  second  codicil.  Now, 
though  there  may  be  expressions  the  sense  of  which  may  be  con- 
trolled by  the  intention  ^expressed  in  other  parts  of  the  instrument,  [M64] 
yet.  where  a  testator  does  use  words  which  have  a  legal  meaning,  it 
requires  a  strong  indication  of  intention  to  show  that  he  used  them,  not  only 
in  a  more  limited  sense,  but  in  a  sense  quite  contradictory  to  that  in  which  he 
had  previously  used  them.  He  made  the  codicil  of  1816,  not  with  au 
intention  to  dispose  of  the  property,  or  to  alter  the  extent  of  interest  which  he 
had  given,  but  merely  for  the  purpose  of  introducing  the  condition  for  the 
benefit  of  the  slaves :  for  he  there  speaks  of  the  dispositions  which  he 
bad  made  to  his  sisters  and  theit  children.  It  would  therefore  be  a 
question  of  considerable  doubt  whether  the  court  could  read  this  instrument 
for  the  purpose  of  affecting  that  disposition  which  he  had  before  made. 
If  then  the  court  will  not  suffer  the  codicil  of  1816  to  be  looked  at  for 
the  purpose  of  construing  the  other  codicils,  we  have  this  simple  case ; 
that  the  testator,  by  his  will,  gives  the  estates  to  his  sisters  for  life, 
with  remainder  to  their  children  ;  and  then,  by  a  codicil,  leaves  one  of  those 
estates  to  one  sister  and  her  heirs,  and  the  other  estate  to  the  other  sister  and 
her  heirs. 

Next,  as  to  the  point  that  has  been  made  as  to  the  15,0O0Z.  being  charged 
upon  the  moiety  of  the  Hordley  estate  that  the  testator  had.  This  is  quite 
inconsistent  with  what  he  had  expressed  in  a  former  codicil,  and  with  the 
course  he  had  taken  of  dividing  his  property  between  his  sisters  according  to 
the  number  of  their  children.  Therefore  what  the  testator  meant  was,  if  he 
acquired  the  other  moiety,  to  give  the  15,OO0Z.  to  the  Lushingtons  in  order  to 
keep  up  the  equality,  ^his  sum  was  to  be  paid,  out  of  the  moiety  of  which 
he  was  seised,  only  in  the  event  of  his  acquiring  the  other 
•moiety  ;  so  that  Mrs.  Sheddon  takes  the  whole  of  Hordley,  subject  [*465] 
to  pay  the  15,000/.  The  residuary  clause  in  the  first  codicil  does  not 
create  a  joint  tenancy.  The  property  on  the  estates  passes  as  part  of  the 
residue. 

Lastly,  as  to  the  mortgage.  If  a  person  entitled  to  an  estate  gives  his  per- 
sonal undertaking  to  pay  off  a  mortgage  upon  it,  that  will  not  have  the  effect  of 
altering  the  mode  of  payment,  and  entitling  the  person  who  succeeds  to  the 
estate  to  say  that  the  charge  shall  be  paid  out  of  the  personal  estate  in  the  first 
instance,  ahhough  it  would  make  him  liable  to  the  mortgagor.  In  the  deed  of 
May,  1813,  the  testator  guards  himself,  in  the  strongest  terms,  against  any 
liability  with  respect  to  himself  personally,  or  his  estates,  except  those  which 
were  subject  to  the  mortgage.  If,  on  the  transfer  of  the  mortgage,  he  did 
undertake  to  pay  the  debt,  that  undertaking  would  not  throw  the  debt  on  his 
personal  estate.    But  he  has  done  less,  he  has  empowered  the  mortgagee  to 
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come  against  his  property  in  a  certain  event  only.  But  even  if  he  had  given 
the  creditor  an  unlimited  right  to  proceed  against  both  him  and  his  property, 
the  right,  as  between  his  representatives,  would  not  be  altered ;  so  that  sup- 
posing the  cases  that  have  been  cited  upon  this  point  were  correct,  they  leave 
the  right  just  where  it  was. 

Mr.  Heald  and  Mr.  Shadtvell,  for  the  younger  children  of  Colonel  and  Mrs. 
Sheddon  ; — It  is  clear,  from  the  context  of , the  second  codicil,  that  the  testator 
intended  to  equalize  the  division  of  his  property  between  his  two  sisters,  and 
not  to  alter  the  interests  he  had  given  them  by  his  will,  and  to  suffer  the  cham- 
bers in  Albany,  and  the  600  acres  of  waste  land,  to  go,  according  to  the 
[*466]  will,  in  equal  *moieties.  With  respect  to  the  slaves,  they  are  realty» 
and  no  question  arises  as  to  them. 

Next,  as  to  the  residue  :  as  the  testator  has  said,  in  the  first  codicil,  that  the 
disposition  of  his  property,  except  where  he  had  expressly  altered  it,  should 
stand  good,  it  would  be  a  gross  violation  of  his  intention  to  put  a  construction, 
on  the  residuary  bequest  in  that  codicil,  which  would  not  only  exclude  the 
children,  but  give  the  whole  to  the  one  sister  that  might  happen  to  be  the  sur- 
vivor. His  real  meaning  was,  that,  though  the  real  estates  were  to  be  divided 
between  the  sisters  in  proportion  to  the  numbers  of  their  children,  his  personal 
property  should  be  divided  between  them,  equally.  By  '*  jointly"  he  meant 
"  equally.** 

The  next  question  is  as  to  the  24,0002.  Before  the  execution  of  the  deed  of 
1813  it  is  not  disputed  that  the  estate  charged  with  that  sum  would  have  borne 
its  own  burden.  If  it  had  descended,  the  descent  would  have  made  no  differ- 
ence ;  for,  as  the  personal  estate  had  not  been  benefited,  the  heir  could  not 
have  had  it  exonerated ;  and  the  deeds  of  1817  leave  the  matter  just  where 
they  found  it.  The  original  mortgage  was  kept  alive ;  for  the  estate  was  con- 
veyed to  the  Plummers,  subject  to  that  mortgage.  The  testator's  person  and 
•  property,  except  the  moiety  of  Hordley  contracted  to  be  purchased,  are  ex- 
pressly exempted  from  all  liability.  There  is  no  necessity,  therefore  to  resort 
to  ca«es,  as  this  exemption  appears  on  the  face  of  the  instruments.  The 
devisee  of  the  Cornwall  estate  must  take  it  as  it  is  :  and  the  deeds  of  1817 

have  no  other  effect  than  as  a  security.  Perkyns  v.  Bayntun.ip) 
[•467]  *We  now  come  to  the  last  point,  as  to  the  32,0002.  As  the  testator 
bought  the  estate,  and  it  did  not  pass  by  his  will,  it  is  the  usual  case, 
and  the  heir  may  compel  the  money  to  be  paid  out  of  the  personal  estate.  There 
is  a  contingent  gift  only,  of  the  1500/.;  to  Lady  Lushinglon ;  and  the  event 
upon  which  it  was  to  take  effect  did  not  happen.  For  i\im  testator  supposed  that 
his  codicil  would  pass  the  whole  of  Hordley,  if  he  should,  at  any  future  lime, 
become  the  owner  of  the  other  moiety ;  and  it  was  under  that  impression,  and 
on  that  condition,  that  he  gave  the  15,000/.  to  Lady  Lushington. 

Mr.  Blenman  and  Mr.  Pa/*,  appeared  for  the  trustees,  and  other  parties. 

{p)  2  P.-V.  664,  n. 
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Mr.  Sugden,  in  reply : — By  the  first  codicil,  alflhe  estates  given  by  the  will 
were  t»be  divided  between  the  sisters  in  proportion  to  the  number  of  their 
children.  By  the  second  codicil,  he  makes  a  different  disposition  as  to  Corn- 
wall and  the  moiety  of  Hordley,  but  leaves  the  chambers  and  the  Waste  land  ^to 
be  operated  upon  by  the  first  codicil ;  and  they  are  therefore  to  be  divided  be 
tween  the  sisters,  in  the  proportion  before  mentioned. 

We  now  come  to  the  personal  estate.  The  words  "  my  estates,"  in  the  first 
codicil,  mean  his  real  estates  only,  and  not  personal  estate  ;  for  otherwise  the 
appointment  of  the  sisters  to  be  residuary  legatees  would  have  nothing  to  ope- 
rate upon.  The  obvious  and  natural  meaning  of  the  word  **  estate,"  is  real  es- 
tate, and  the  testator  afterwards  uses  it  in  that  sense. 

^The  next  question  is,  what  do  the  sisters  take  as  residuary  legatees;  [M68] 
which  involves  the  question  as  to  the  cattle  and  stock  on  the  planta« 
tions.  The  court  cannot,  invpoint  of  law,  say  that  they  are  not  to  be  residuary 
legatees  of  all  the  personal  estate  of  every  description.  I  apprehend,  therefore, 
that  the  stock  and  chattels  must  pass  under  the  residuary  bequest  in  the  first 
codiciL  It  is  convenient  that,  by  the  gift  of  a  farm,  the  stock  and  utensils 
should  pass  ;  but  the  court  has  never  so  decided. 

Then  what  is  the  meaning  of:  ''I  leave  my  two  sisters,  jointly,  my  residuary 
legatees."  Without  the  word  "jointly,"  no  one  could  argue  in  this  court  that 
the  sisters  would  not  be  joint  tenants.  Can  then  the  introduction  of  that  word 
make  any  difference?  What  does  "jointly"  mean  :  not  "separately"  or  ••  se- 
yerally."  There  is  no  hardship  in  survivorship,  as  the  legatees  might  sever 
the  joint  tenancy  immediately.  The  court  has  no  authority  to  say  that  these 
words  should  not  have  the  effect  which  the  law  gives  them. 

The  Vicb-Chancellor  : — The  bill,  in  this  case,  is  filed  by  Dame  Fanny 
Maria  Lushington,  who  is  the  sister  and  one  of  the  co-heirs  of  Mathew  Gregory 
Lewis,  a  gentleman  of  great  celebrity  in  this  country,  against  the  devisees  and 
trustees  of  the  will,  her  own  husband  as  having  an  adverse  interest,  and  her* 
own  children,  and  likewise  against  Mr.  Sheddon,  who  was  the  surviving  hus- 
band of  the  other  sister  and  co-heir  of  the  testator,  and  against  her  children  who 
were  likewise  interested.  This  suit  is  no  otherwise  adverse  than  as  it  has 
been  found  absolutely  necessary  to  take  the  opinion  of  the  court  on  the 
rights  of  the  parties  arising  under  the  will  and  ^'codicils,  and  they  have  [*469] 
raised  very  difficult  questions  as  to  their  contents,  especially  as  those 
contents  are  explained  by  reference  to  the  nature  and  quality  of  the  estate  which 
pass  by  them.  It  is  necessary,  in  order  to  make  intelligible  these  testamentary 
dispositions,  to  state  tk&t  the  testator,  at  his  death,  was  seised  of  an  estate  in 
the  island  of  Jamaica,  called  the  Cornwall  estate.  That  estate  was  furnished, 
as  estates  in  that  country,  to  make  them  of  any  value,  must  be,  with  a  supply 
and  population  of  slaves,  which,  in  that  country,  are  real  estate,[l]  and  likewise 

[1]  In  Kcntaeky,  ilaTeiare  ameti  in  tbo  hands  of  ezeeuton.  Head  v.  Ptrr^  1  Monroe,  (Ken- 
tockj,)  955.    So,  in  Jamaica,  Stiwart  v.  Oamett,  3  Sim.  398. 
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with  cattle  and  other  live  stock,  and  likewise  with  plantation  implements.  The 
stock  and  implements  are  mere  personal  chattels,  but  of  a  peculiar  description. 
The  testator,  at  the  same  time,  was  seised  of  another  estate  called  Hocdley. 
with  other  persons  as  tenants  in  common^  which  was  equally  supplied  and  fur- 
nished with  slaves,  cattle,  implements  and  utensils.  That  estate  was  held,  as 
I  have  already  stated,  by  himself  and  others,  as  tenants  in  common,  as  were  the 
chattels  and  moveable  implements.  He,  at  the  time  of  making  his  will  and  up 
to  the  time  of  his  death  was  unmarried,  and  his  sisters  were  his  presumptive 
co-heirs  at  law.  It  is  evident,  from  the  whole  context  of  these  testamentary 
instruments,  that  his  sisters  and  their  children  were  the  objects  of  his  aflection 
and  bounty ;  and  we  are  left  to  collect  the  rights  and  interests  of  different  par-x 
ties  to  the  same  property,  by  inferences  and  expressions  of  the  testator  himself; 
and  we  must  look  to  see  what  are  the  expressions  of  regard  and  affection  to 
the  objects  of  his  bounty,  whom  he  refers  to  as  taking  his  property.  It  appears, 
from  the  context  of  these  instruments,  tliat  his  intention  was  to  give  to  each 
of  his  sisters  a  moiety  of  his  estate,  and  to  limit  that  moiety  as 
[*470]  ^'transmissible  to  the  children  of  each  sister  in  equal  shares,  securing, 
to  the  separate  use  of  each  sister,  the  like  enjoyment,  protecting  it  from 
the  husband  and  limiting  the  estate  to  each  of  their  children.  The  will,  in  this 
respect,  is  perfectly  clear ;  and  no  doubt  could  have  arisen  had  he  been  content 
with  that.  He  was,  besides  these  plantations,  entitled  to  a  large  tract  of  land 
in  the  same  island,  which  was  stated  to  be  waste  and  unproductive ;  but  which 
might  be  made  valuable  by  cultivation.  He  had  likewse  a  considerable  per- 
sonal estate,  and  also  a  small  real  estate,  which  was  specifically  devised  for 
life,  consisting  of  chambers  in  the  Albany.  A  moiety  of  the  estate  called 
Hordley  he  appears  to  have  contemplated  to  purchase,  which  he  did  not  hold 
himself:  and  some  observations  will  arise  on  that  part  of  his  intention  as  ex- 
pressed in  his  will,  not  with  a  view  of  giving  effect  to  the  will  as  to  affect  the 
^passing  of  that  estate,  but  to  give  a  construction  to  his  intention  as  to  other 
parts  of  his  will.  This  being  the  state  of  his  property,  and  his  debts  being  very 
large,  though  he  declares  them  to  be  very  trifling,  not  that  he  mistook  the  state 
of  his  affairs,  but  he  considered  the  peculiar  class  of  debt  as  hardly  to  be  coo- 
sidetcd  as  debt,  he  made  his  will,  which  was  dated  in  June,  1812.  By  that  will 
he  gives  his  mother  a  rent  charge  of  1 ,000/.  a  year  for  her  life.  Subject  to 
that,  he  devises  :  "  all  his  plantations,  or  sugar  works,  penns,  lands,  slaves^ 
tenements  and  hereditaments  in  the  island  of  Jamaica  with  their  members  and 
appurtenances."  It  is  material  to  observe  the  language  of  the  devise  of  this 
property ;  as  the  will  appears  to  have  been  prepared  by  a  person  who  was  per- 
fectly competent  and  conversant  with  the  nature  of  the  property  he  waa 
[M71 J  giving ;  for  one  of  the  attesting  witnesses  to  the  will  was  a  ^'Mr.  Rich- 
ard Grant,  who  was  eminently  skilled  in  the  law  of  that  island,  and  well 
acquainted  with  the  nature  of  the  property.  He  gives,  after  the  annuity  :  "  All 
my  plantations,  sugar  works,  penns,  lands,  slaves  and  hereditaments,  and  all 
my  righti  title  and  interest  therein  or  thereto,  and  all  the  cattle,  mules,  live  and 
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dead  stock,  plantations,  utensils  and  implements  of  planting  and  husbandry,  and 
all  other  property  and  effects  upon  or  belonging  to  the  plantations  or  sugar 
works,  pennst  and  lands,  and  all  the  rest,  residue  and  reniainder  of  my  estate, 
real,  personal  or  mixed,  in  possession,  remainder,  reversion,  expectancy  or 
otherwise  howsoever  in  law  or  equity,  or  over  which  I  have  any  power  of  ap- 
pointment,'' to  trustees  for  ihe  afier-mentioned  purposes.    The  specialty  with 
which  the  plantations,  stock,  utensils  and  implements,  cattle,  &c.  connected 
with  the  devise  of  tlie  plantations,  are  mentioned,  show  that  the  gentleman  who 
prepared  the  will  knew  that  a  gift  ot  the  land  denuded  of  its  concomitants,  was 
a  gift  of  a  burden  and  not  of  a  benefit.     It  is  likewise  not  unimportant  to  re- 
mark that  the  trustees  were  directed  to  manage  and  cultivate  and  improve  all 
bis  plantations  or  sugar  works,  lands,  &c.  in  Jamaica,  to  the  best  advantage, 
and  for  that  purpose,  from  time  to  time  to  repair  and  keep  up  all  the  works  and 
buildings  upon  the  plantations,  and  erect  new  works  and  buildings  upon  the 
plantations,  and  erect  new  works  or  buildings  when  necessary,  and  also  to  pur- 
chase and  supply  the  plantations  with  such  slaves,  cattle,  stock,  and  other  things, 
as  might  be  necessary  for  the  supporting  and  improving  the  same.    Now  it  is 
material  to  observe  this  part  of  the  will,  where  the  testator  has  deliberately  de 
vised  the  estates,  in  order  to  collect  his  intention,  when  we  come  to 
consider  the  informal  and  untechnical  mode  of  ^'expression  in  which   [*472] 
he  afterwards  devises  a  portion  of  his  es&te ;  and  I  would  ask,  whether 
it  is  possible,  regard  being  had  to  the  nature  and  quality  of  the  estate  in  ques- 
tion, that  he  intended,  by  that  untechnical  form  of  expression,  to  pass  an  estate 
less  beneficially  accompanied  than  by  the  will.   He  then  proceeds,  after  direct- 
ing his  trustees  to  convert  all  his  personal  estate,  in  Great  Britain,  which  should 
not  consist  of  money,  into  money,  and  to  lay  it  out  on  trust,  to^  give  one  moiety 
to  his  sister,  the  plaintiff.  Lady  Lushington,  for  her  life,  for  her  separate  use, 
and  after  her  death  to  her  children,  with  benefit  of  survivorship  between  them, 
with  remainder  over,  in  case  of  failure  of  her  children,  to  his  sister,  Mrs.  Shed- 
don,  who  also  has  a  moiety  devised  to  her  in  the  same  way,  with  corresponding 
limitations  over  for  the  benefit  of  her  children,  with  limitations  to  her  sister, 
which  need  not  be  stated,  as  no  question  arises  on  them.     Then  comes  that 
•cries  of  codicils  which  create  the  difficulty.    The  testator,  in  a  codicil  to  his 
will,  says :  '^  There  will  probably  be  found  a  will  made  many  years  ago,  as 
also  another  will  made  since  my  father's  death.    If  any  thing  contained  in  this 
codicil  should  be  contradictory  to  any  part  of  these  two  wills,  it  is  my  injunc- 
tion that  the  preference  should  be  given  to  this  codicil,  and  to  the  second  will 
before  the  first.    In  other  respects  the  instructions  contained  in  those  wills,  as 
to  the  disposition  of  my  property,  are  to  stand  good."    Now  I  think  it  must  be 
admitted  that  this  passage  excludes  all  possibility  of  presumptive  revocation. 
Wherever  he  has  made  a  disposition  inconsistent  with  the  disposition  here 
made,  he  has  directed  that  that  inconsistent  disposition  shall  prevail  over  the 
disposition  made  in  the  will.    Wherever  he  has  not  done  so,  it  is  clear 
that  ^these  dispositions  must  stand  good  as  his  testamentary  intentions.  [*47d] 
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There  is  introduced,  by  way  of  interlineation,  a  line,  dated  the  16lh  of  Jan- 
uary,  1813,  which  says,  "It  has  been  destroyed  since  writing  the  following;" 
that  is,  the  will  that  he  speaks  of  as  being  probable  to  be  found  ;  therefore  the 
only  testamentary  disposition  to  be  found  would  be  that  which  was  made  since 
his  father's  death,  which  he  intended  to  prevail,  except  in  so  far  as  the  subse- 
quent instrument  is  to  be  considered  as  inconsistent  with  it.  He  then  proceeds  : 
"I  possess,  besides  my  two  estates  in  Jamaica,  some  thousand  pounds  still  in 
the  hands  of  my  father's  executors,  probably  six  or  seven  thousand  pounds.'' 
Having  stated  that,  as  a  ground  for  considering  that  there  will  be  more  than 
sufficient  to  pay  his  debts  and  legacies,  he  gives  certain  specific  bequests, 
which  need  not  be  adverted  to,  as  no  question  arises  about  them.     He  then 
proceeds  :  ''As  I  leave  no  debts,  or  very  trifling  ones,"  (althougli  at  the  time 
he  owed  on  mortgage  about  40,000/.,)  "  I  presume  that  there  will  be  ready 
money  enough  to  discharge  all  these  legacies,  which  I  desire  to  be  paid  with 
the  greatest  possible  dispatch.     But,  if  there  should  not  be  ready  money  in 
hand,  I  then  direct  that  the  deficiency  shall  be  supplied  by  annually  setting 
aside  half  of  the  profits  of  my  estates  in  Jamaica  till  the  whole  sum  shall  have 
been  discharged,  till  when  the  legacies  are  to  be  discharged  proportionally." 
This  shows  an  intention  that  the  estates  should  pass,  not  charged  with  the 
debts  and  legacies,  to  the  sisters  for  life,  and  their  issue.    Then  he  goes  on 
making  a  devise   inconsistent  with  that  anterior  devise.     He   says  :  "  It  is 
ray  intention    that   my  estates,   which   I  have   bequeathed   to   my 
[•474]  two  sisters,  should  not  be  divided  equally  between  them,  but  in  •pro- 
portion to  the  number  of  their  children  at  the  time  of  my  decease. 
I  leave   my  two   sisters,  jointly,  my  residuary  legatees."    Upon  this   codi» 
cil,  which  here  terminates,  it  has  been  contended  that  the  estates  were  to 
be  apportioned,  in  value,  according  to  the  number  of  the  children  of  the  sisters, 
one  of  them  having  a  greater  number  of  children  than  the  other.     And  this  last 
line :  "  I  leave  my  two  sisters,  jointly,  my  residuary  legatees,"  has  been  argued 
upon»  and  fairly  argued  upon,  as  evidence  that  he  intended  to  revoke  that 
disposition   to  his  sisters,  in  moieties,  as  tenants  in  common,  and  also  to 
revoke  the  benefits  given  to  the  children  ;  and  that  this  line  is  to  constitute 
a  general  residuary  devise  and  bequest  of  all  his  estate  to  both  his  sisters  as 
joint  tenants.     Looking  at  the  whole  context  of  the  will,  and  what  I  shall  sub- 
sequently state,  I  think  it  is  quite  clear  that  no  such  intention  was  ever  contem- 
plated by  him.    I  collect,  from  this  codicil,  thus  :  that,  with  respect  to  his  plan- 
tations, contradistinguished  from  his  other  property  that  passed  under  the  resi- 
duary bequest,  he  intended  they  should  be  divided  between  his  sisters,  not 
equally,  but  in  the  ratio  of  the  number  of  children  which  each  had  ;  and  that, 
as  to  the  property  which  passed  under  the  residiiary  bequest,  his  two  sisters 
should  be  his  residuary  legatees  in  the  same  ratio.    Then  he  seems,  at  a  sub- 
sequent period,  to  have  done,  for  the  purpose  of  explaining  himself,  and  to  pre- 
vent disputes,  that  which  has  created  the  disputes  which  he  meant  to  avoid. 
He  goes  on  :  "  To  prevent  disputes,  I  leave  to  my  eldest  sister,  Lady  Lushing- 
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ton,  and  her  heirs,  my  estate  of  Cornwall,  in  Jamaica ;  and,  to  my  youngest 
sister,  Mrs.  John  Sheddon,  and  her  heirs,  I  leave  my  property  in  the 
estate  of  Hordley,  in  Jamaica ;  the  number  of  *their  respective  ghiU  [*47d] 
dren  nearly  equalizing  the  value  of  the  properties  :  this  is  in  lieu  of 
leaving  the  two  sisters  both  those  estates  jointly."  Now  it  cannot  be  doubted 
that  he  does  not  use  the  word  "jointly*^  here  in  its  technical  sense,  creating  a 
joint  estate  subject  to  survivorship  ;  but,  instead  of  leaving  to  each  of  his  two 
sisters  the  estate,  the  number  of  the  children  of  one  sister  being  greater  than 
the  number  of  the  children  of  the  other,  induces  him  to  vary  the  disposition, 
and,  as  the  value  of  the  Cornwall  estate  is  as  much  beyond  the  value  of  Hord- 
ley, as  the  number  of  the  children  of  one  sister  exceeds  the  number  of  the  chiU 
dred  of  the  other,  he  leaves  to  his  sister.  Lady  Lushington,  his  estate  of  Corn- 
wall, and  to  Mrs.  Sheddon  his  estate  of  Hordley.  1  think  it  is  as  little  to  be 
doubted,  on  this  part  of  the  case,  (though  it  was  strenuously  argued  that  this 
devise  gave  the  fee  simple  to  the  two  sisters  in  all  the  estates,  leaving  nothing 
to  the  children,)  that  the  testator  did  not  mean  to  extend  the  quantity  of  estate 
in  his  sisters,  or  that,  where  he  used  the  word  '*  heirs,"  he  used  it  attributable 
to  the  sisters,  and  not  to  those  who  would  take  by  way  of  limitation.  I  have 
no  doubt,  notwithstanding  the  argument,  that  the  codicils  do  not  revoke  the 
substantial  and  intrinsic  limitations  of  the  will  to  the  sisters  in  the  moieties  of 
the  plantations.  I  am  likewise  of  opinion,  and  shall  so  declare,  that  the  testa- 
tor, by  the  expression  "  residuary  legatees  jointly,"  meant  no  otherwise  than, 
instead  of  creating  an  inequality  of  division  as  to  the  residuary  personal  estate, 
and  which  the  antecedent  part  creates  in  the  real  estate,  that  his  residuary  es- 
tate should  be  divided  between  his  sisters  and  their  children,  equally  in  point 
of  quantity,  though  not  as  a  joint  estate^ 

*Then  comes  the  last  codicil ;  which,  at  present,  I  shall  use  for  no  [M76] 
other  purpose  than  to  fortify  the  construction  that  I  divine  from  the  ob- 
scure codicUs  with  reference  to  any  revocation  of  these  limitations  of  the 
estate  which  were  given  to  the  sisters — that  he  could  not  have  meant  that  one 
sister  should,  in  the  event  of  a  survivorship,  take  the  whole,  or  that  the  sisters 
should  take  absolutely  in  exclusion  of  their  children.  It  is  to  be  observed  that, 
throughout  the  codicil,  he  confines  himself  to  regulations  calculated  to  preserve 
the  happiness  and  comfort  of  the  slaves,  who  are  to  a  certain  extent  under  the 
control,  and  objects  of  the  protection  and  bounty  of  the  owners.  He  provides 
that  the  sisters,  or  those  who  are  to  take  under  the  limitations  of  his  will,  should, 
from  time  to  time,  reside  on  the  estate,  for  the  purpose  of  securing  the  comfort 
and  protection  of  his  slaves.  He  says :  **  I  have  bequeathed  my  estate  of 
Cornwall  to  my  eldest  sister,  and  to  her  children  after  her  death."  That  is  a 
repetition  of  the  devise  in  the  first  codicil.  If  he  could  have  intended  to  revoke 
the  devise  to  the  sisters  and  their  children,  this  would  be  strong  enough  to 
restore  the  original  devise,  and  leave  the  children  just  where  the  will  put  them. 
In  this  situation  he  died.  It  appears  that  the  testator  had  miscalculated,  not  only 
the  nature  and  condition  of  his  property,  but  the  value.    He  considered  that 
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Lady  Lushington,  having  a  greater  number  of  children  than  Mrs.  Sheddon 
had,  would  be  better  provided  for  by  taking,  exclusively  to  herself  and  chil- 
dren, the  Cornwall  estate,  «nd  that  the  other  sister,  who  was  less  burdened 
with  children,  would  be  sufficiently  provided  for  by  taking  the  Hordley  estate. 
On  looking  at  the  result  of  the  master's  report,  it  appears  that,  by  for* 
[*477]  tuitous  circumstances,  the  Cornwall  estate  *has  been  totally  unpro- 
ductive, and  the  Hordley  estate  greatly  productive. 

Then  the  question  arises  as  to  the  way  in  which  the  estates  are  to  be  bur- 
dened with  the  testator^s  debts.  One  question  is,  out  of  what  fund  the  annuity 
of  1,000/.  a  year,  which  is  given  to  the  testator's  mother,  but  which  subsisted 
for  a  very  short  time  after  his  death,  is  to  be  paid,  those  who  have  administered 
the  estate  having  received,  and  mixed  into  one  mass,  all  the  produce,  and 
having  made  all  the  payments  out  of  that  one  mass.  I  am  very  clear  that  that 
annuity  must  be  paid  out  of  the  general  personal  estate,  as  far  as  it  is  competent  to 
pay  it ;  and  next,  that  the  real  estates,  devised  to  his  sisters,  must  contribute,  if 
necessary,  the  remainder :  and  I  apprehend  that  those  estates  must  contribute 
according  to  their  relative  values.  How  that  relative  value  is  to  be  settled,  is 
one  of  the  most  difficult  questions  I  have  met  with.  Because  a  West  India 
estate  will,  in  some  years,  be  enormously  profitable,  and,  in  other  years,  instead 
of  producing  a  profit  will  incur  a  debi  in  its  cultivation.  When,  therefore,  one 
looks  at  the  particular  nature  of  a  West  India  estate,  one  does  not  know  bow 
to  deal  with  the  question  :  and  I  never  met  with  an  instance  where  it  has  been 
directly  decided. 

Then  the  question  is,  how  are  the  debts  to  be  paid.  And  here  is  a  new, 
serious  question  of  equitable  administration  to  be  decided,  having  regard  to 
the  transactions  of  the  testator  and  those  who  preceded  him,  with  respect 
to  the  charges  which  at  his  death  encumbered  these  estates.  His  father, 
at  the  time  of  his  death,  left  a  mortgage  debt  upon  the  estate ;  and  it 
[*478]  ^appears  that  the  testator  derived  the  moiety  of  the  estate,  which  the 
father  died  seised  of,  from  the  gift  of  the  father.  It  appears  that  the 
testator  made  an  assignment  of  this  mortgage  to  Mr.  Miles ;  and  it  was  trans- 
ferred from  one  house  to  another,  as  suited  the  convenience  of  the  parties,  but 
always  argumenting  the  debt,  and  taking  on  himself  to  connect  bis  own  debt 
with  that  debt  which  had  fallen  upon  him  by  transmission  from  his  ancestor. 
Sometime  before  his  death,  he  made  a  contract  to  purchase  the  outstanding 
moiety  of  the  Hordley  estate  :  and  it  appears,  by  an  expression  in  his  will,  that 
be  had  that  purchase  in  contemplation  ;  but  that  declaration  cannot  be  taken 
into  consideration  with  a  view  to  give  any  title  to  the  moiety  which  was  after- 
wards purchased,  but  it  must  be  considered  as  having  descended  to  the  sisters. 

But  a  question  arises  upon  the  transactions  respecting  the  mortgage  debts  ; 
and,  looking  at  the  effect  of  the  instruments  by  which  the  testator  secured  the 
debt  contracted  by  his  ancestors  and  the  debt  which  hecontracted  himself,  I  think 
that,  nothwithstanding  the  doctrine  founded  in  Ancaster  v.  Mayer,  the  testator 
must  be  considered  as  having  adopted  the  whole  debt  as  his  own  distinct  debt ; 
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and  that  there  is  no  equity  for  separating  the  whole  debt,  so  as  to  throw  any 
part  of  it  on  the  estate  which  originally  descended  from  his  father  charged  with 
the  debt.  The  whole,  therefore,  must  be  considered  as  his  debt,  subject  to  be 
paid  by  the  two  estates,  after  applying  the  personal  estate,  and  the  other  undis- 
posed of  estates ;  and  that  it  must  be  paid  by  the  two  estates,  Cornwall  and 
Hordley,  rateably,  and  according  to  their  relative  value  ;  any  thing  that* 
falls  upon  the  inheritance  of  these  estates  must  be  *so  paid.  I  am  [*479] 
aware  that  there  is  a  peculiarity  in  the  security,  which  raised  a  very 
fair  argument ;  I  mean  the  peculiar  way  in  which  the  testator  has  guarded 
himself,  or  any  part  of  his  property,  against  payment  of  this  debt  during  his 
life  :  but  this  circumstance  does  not  prove  that  the  testator  did  not  intend  to 
adopt  the  whole  debt,  because  he  makes  no  distinction,  in  that  respect,  between 
the  debt  that  he  himself  contracted,  and  which  therefore  was  unquestionably 
his  own,  and  the  debt  which  had  been  contracted  by  his  ancestor.[l] 

The  next  question  arises  on  that  part  of  the  codicil  in  which  the  testator 
devises  the  two  estates.  He  merely  mentions  his  Cornwall  estate  and  his 
Hordley  estate,  not  adding  **  cattle,  stock,  implements  and  utensils,  ^  and  it  is 
insisted,  therefore,  that,  under  this  latter  devise,  the  devisees  are  to  take 
merely  realty,  and  that  which  is  personalty  is  to  be  considered  as  undisposed 
of,  or  as  constituting  part  of  his  general  personal  estate.  On  the  part  of  Mr. 
Sheddon  it  was  argued  that  it  went  to  4he  sisters,  as  residuary  legatees,  and 
consequently,  he  was  entitled  to  a  moiety,  as  representing  his  deceased  wife. 

I  have  before  stated  that  I  do  not  know  of  any  decision  that  the  court  has 
come  to  upon  the  question  ;  what  is  to  pass  under  the  devise  of  a  West  India 
estate.  It  was  reasoned,  here,  that  it  would  no  more  pass  any  thing  beyond 
the  land,  than  if  it  were  the  devise  of  a  farm  in  England,  by  the  owner  who 
cultivated  it,  as  a  farmer  as  well  as  owner;  because,  with  it,  would 
not  be  meant  to  pass  the  cattle  or  stock,  t>r  any  thing  *more  than  the  [*480] 
mere  land  of  that  farm.  But  there  is  no  analogy  between  the  two 
species  of  property  ;  and  I  should  have  great  difficulty  in  deciding  that,  if  a 
man  gave  his  West  India  plantations  called  A.  to  a  devisee,  the  gift  of  that 
plantation,  as  a  plantation,  was  to  be  confined  to  the  mere  realty :  for,  denuded 
of  those  accompaniments  which  would  make  it  productive,  such  an  estate  is 
rather  a  burden  than  a  benefit.  But  however,  I  am  of  opinion  that  that  case 
does  not,  at  present,  call  for  any  decision  on  my  part.  I  am  of  opinion  that 
the  testator  intended  to  give,  by  this  codicil,  under  the  denomination  of  these 
estates,  all  those  things  that  are  given,  by  the  will,  as  constituent  and  com- 
ponent parts  of  these  estates  ;  and  that  he  did  not  mean  to  lessen  the  bequest, 
though  he  meant  to  divide  the  subject,  instead  of  leaving  it  as  a  tenancy  in 
common.[2] 

[1]  As  between  the  repreientatiTet  of  the  real  and  penonal  estate  the  land  ii  the  primary  fund  to 
pay  off  a  mortgase;  Dukt  tf  CmmberUnd  v.  Codfingt§nt  3  Johns.  Ch.  Rep.  353.  Roger$  v.  ite- 
>ef»,  1  Paige,  190. 

[3]  Affirmed,  1  Rnis.  &  M.  169.    Vide  Steward  v.  QarnetU  3  Sim.  398. 
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[*481]  *BnLLOCft    V.    fiDINOTOW. 

18:17;  93d  Jane — Practice, — Demurttr, 

The  eight  dayi  within  which  a  demoirer  mint  be  entered  with  theregiitnr,  are  eight  oflke 
daja. 

In  this  suit,  a  demurrer  was  filed  on  the  9th  of  April.  On  the  12th  of  that 
month,  the  registrar's  office  was  closed  lor  the  Easter  holidays,  and  was  not 
re-opened  until  the  24th,  on  the  25th  the  demurrer  was  entered  with  the 
registrar.     In  the  interval,  no  process  to  compel  an  answer  had  issued. 

Upon  a  motion  Inade  by  Mr.  Wilbraham  and  opposed  by  Mr.  Treslove  and 
Mr.  Roupellf  the  question  was,  whether  the  demurrer,  in  this  case,  was  filed 
in  due  time,  in  compliance  with  an  order  of  the  court,  which  requires  that 
every  demurrer  shall  be  entered  with  the  registrar  within  eight  days  after  it 
has  been  filed,(a)  and  Jordan  y%  Sawkins,{b)  and  Dyson  y.  Benson^{c)  were 
cited  against  the  motion. 

The  Vice-chancellor  : — My  idea  clearly  is,  that  the  eight  days  mean 
eight  office  days;  the  demurrer  therefore  was  entered  in  due  time.[l] 


[♦482]  •Stanton  t;.  Knight. 

1827  ;  37th  June.— WUl^-^onctruetion.'^Vmtrwuc  debt, 

A  teetator  directed  that  one  vf  his  reMdiNiry  legatees  shoold  be  aniwerable  for  all  debts  du»to  hhn 

from  the  father  of  the  legatee.    A  debt,  though  niiuioua,  moat  be  dedooted  from  IIm  legatees 

•hare. 

Thomas  Knight,  deceased,  by  bis  will,  made  a  specific  bequest  to  William 
Wills  the  younger,  and  also  gave  him  a  share  of  his  residuary  estate,  and 
declared  it  to  be  his  will,  that  whatever  sums  or  sum  of  money,  (if  any,) 
principal  as  well  as  interest,  should  be  owing  to  him  from  William  Wills  the 
elder,  upon  bond  or  otherwise,  at  the  time  of  the  testator's  decease,  the  pro- 
perty thereby  beqtieathcd  to  his  son,  Williams  Wills,  the  younger,  should  be 
liable  to  and  answerable  for  the  whole  amount  of  such  sum  or  sums  as 
should  or  might  be  then  due  and  owing  to  the  testator  from  Willii^m  Wills 
the  elder. 

.A  suit  having  been  instituted  for  the  administration  of  the  testator's  estate, 
the  master,  in  computing  the  debts  which  were  due  from  Wills  the  elder  to 

(a)  See  Beam.  Ord.  77.  (h)  3  Bro.  C.  C.  379.  (e)  Coop.  110. 

[1)  Vide  Manncrc  t.  Bryan^  5  Sim.  147.  By  rale  134  of  the  eoul  of  ohancery  of  the  etate  of 
New.  York,  the  time  on  all  rules,  orders,  not  tees  and  proceedioga,  where  a  time  i>  given  or  itated. 
■hall,  nnleaa  otherwise  ezpresslj  provided,  be  deemed  and  taken  to  be  one  day  inelnsive  and  one  day 
ezclusiTe ;  but  if  the  time  expires  on  Sonday,  the  whole  of  the  succeeding  day  shal]  Im  inclnded. 
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the  estate,  had  taken  into  account  a  bond  debt  upon  which^  by  agreement  be- 
tween the  testator  and  Wills  the  elder,  usurious  interest  had  been  paid,  although, 
on  the  face  of  the  bond,  it  appeared  that  interest  at  five  per  cent,  only  was  to 
be  paid.    Wills  the  younger  excepted  to  the  aiaster*s  report. 

Mr.  Wakefield^  in  support  of  the  exception,  said  that  the  testator  did  not 
intend  that  a  debt  that  could  not  be  enforced,  should  be  deducted  from  the 
younger  Wills'  share  of  the  residue  :  that  the  testator  had  in  his  contemplation 
legal  debts  only,  and  meant  the  son  ta  rua  the^  risk  of  his  fathcr^s  solvency, 
and  not  of  the  illegality  of  the  debt. 

•Mr.  Home^  Mr.  Pepys,  Mr.  Duckworth^  and  Mr.  TVed,  for  the  [*483] 
other  residuary  legatees  and  the  executors,  admitted  that  the  debt  could 
not  be  recovered  at  law,  but  said  that  they  had  nothing  to  do  with  the  usury  of 
the  transaction ;  that  the  question  was,  merely,  what  was  the  testator's  inten- 
tion, and  whether  the  debt  was  not  one  which  the  testator  considered  to  be  due  ; 
and  that  he  had,  in  direct  terms,  alluded 'to  the  security  in  his  will. 

The  Vice-chancellor  : — ^A  debt,  though  usuriously  contracted,  is,  never- 
theless, a  debt.  The  statutes  against  usury  preclude  the  remedy  merely  ;  and, 
when  a  party  comes  into  this  court  to  be  relieved  against  usury,  the  court  re- 
fuses its  assistance,  unless  the  plaintiff  will  consent  to  pay  what  is  really  due.[l] 
The  bond  is,  on  the  face  of  it,  a  legal  one ;  and  the  testator  never  contem- 
plated any  objection  being  made  to  it  on  the  ground  of  usury. 

Exception  overruled. 


EviTT  V.  Price. 

1837 ;  S^Ui  June. — Ityuneiian, 

InjoDCtion  gimnted  to  lestnia  the  diedpeure  of  wcrctii  coflt^  to  the  defendant*!  knowledj^e  in  the 
coofM  of  a  eonfidentml  employment. 

The  plaintiffs  were  attorneys,  and  had  for  several  years  employed  the  defend- 

[1]  Vide  Rogert  ▼.  Rathhtn,  1  Johni.  Ch.  Rep.  367.  Tupper  ▼.  Powell,  Id.  439.  EngUton  ▼. 
ShoiweU^  id.  536.  FiBmning  ▼.  Btui^am,  9  Jobne.  Ch.  Rep.  199.  Livingeton  ▼.  Harrit,  11  Wend. 
399.  8.  C.  3  Paige,  533.  JUbr^an  t.  Sbchermerkurn,  1  Pkige,  544.  Judd  v.  Seaver,  8  Paige,  551 
Amer.  Ch.  Dig.  Intereit,  X.  Where  there  was  a  general  asaignment  for  the  payment  of  debts, 
■ome  of  whieh  were  ararioue,  and  an  order  of  reference  had  been  made  to  lake  an  account  of  the 
debts  doe  from  the  assignor,  some  of  which  were  usurious,  the  eourt  held  that  *•  the  creditors  who 
eome  id  as  elairaants  under  this  decree  will  he  entitled  to  whatever  is  justly  or  conscicfttiously  doe, 
mltbongh  their  debts  are  tainted  with  usury  ;  so  far  as  the  assignment  itself  either  in  terms  or  by 
necessary  implication  proFides  for  the  payment  of  such  debts.  A  general  provision,  hc^everi  for 
the  payment,  either  in  such  an  assignment  for  the  benefit  of  creditors,  or  in  a  detise  of  tea]  estate 
ill  trust  to  pay  debts.  wiH  not  include  debts  founded  upon  an  usurious  consideration ;  or  a  debt  ex 
tmrpi  eoiisa,  w  those  whioh  aro  barred  by  the  statute  of  limitations.  To  entitle  the  usurer  to  chiitfi 
in  such  a  ease,  there  must  be  a  clear  indication  in  the  assignment,  or  the  will,  of  an  intention  on 
the  part  of  the  assignor  or  testator,  that  the  debts  whieh  are  illegal  and  void  should  be  paid  out  of 
the  fund,  as  well  as  those  which  were  legal  and  ▼alid."  Pratt  y,  Adanu,  7  Pkige,  619.  But  it 
had  prerioosly  been  held  by  Ld.  Ch.  Brougham,  that  a  devise  of  lands,  or  charge  upon  personal 
estate  for  payment  of  debts,  took  a  debt  not  actually  barred  at  the  time  of  the  testator's  death,  out 
of  the  statute  of  limitations.    Jon99  w,  Scott,  I  Buss,  db  M.  955, 
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ant  as  an  accountant,  and  intrusted  him  with  the  affairs  and  secrets,  and  al- 
lowed him  free  access  to  the  books  and  papers  of  the  copartnership  and  their 
clients.  The  defendant  having,  as  the  bill  alleged,  got  into  his  possession,  in 
the  course  of  his  being  employed,  severitl  of  such  books  and  papers,  and  made 
extracts  therefrom,  and  a  dispute  having  arisen  between  him  and  the 
[*484]  plaintiffs,  as  to  the  *amoant  of  his  demands  upon  them,  wrote  a  letter 
to  them  saying  that  he  considered  himself  absolved  from  all  obligation 
to  confidence,  and  at  liberty  to  make  public  what  he  might  deem  necessary,  and 
that  he  would  not  sit  down  minus,  with  the  knowledge  he  possessed.  Upon 
which  the  bill  was  filed,  praying  that  the  defendant  might  be  decreed  to  deliver 
up  the  plaintiffs  all  the  before-mentioned  books,  documents,  and  extracts  then 
in  his  custody  or  power,  and  be  restrained  from  taking  and  retaining  any  copies 
of,  or  extracts  from  the  lastHuentioned  particulars  ;  and  from  communicating 
the  said  particulars,  or  the  contents  thereof,  or  any  of  the  information  therein 
contained,  to  any  person  or  persons  whatever ;  and  from  jcommunicating  any 
of  the  information  possessed  or  acquired  by  him  relating  to  the  said  copart- 
nership, or  the  affairs  or  secrets  thereof,  or  the  clients  thereof,  by  means  of 
his  having  been  so  employed  as  aforesaid. 

Mr.  Sugden  and  Mr.  Wakefield  now  moved,  ex  parte,  for  an  injunction  in 
terms  of  the  prayer,  and  referred  to  Cholmondeley  v.  Clintoin(a)  as  an  authority 
for  granting  the  motion  as  to  the  secrets  of  the  firm  and  their  clients. 

The  Vice-Chancellor  granted  the  injunction  accordingly. [1 J 


[•485J  •Holt  t;  Murray. 

1827  ;  SdJuIj. — Foreign  attaehmeni. — Judgment  debt. 

A  jud^rment  in  the  lord  mayoi's  court  obtained  afpiinst  the  (^tmiehee,  doet  not  entiUe  the  plaintiff* 
to  rank  at  a  judgment  creditor  in  the  adminiitration  of  the  garnishee*!  ataete. 

Tub  plaintiff  proceeded  against  Hamilton  and  one  Murray,  as  garnishee,  in 
the  lord  mayor's  court,  for  a  debt  of  670/.  due  from  the  former,  and,  on  the 
22d  of  July,  1816,  obtained  judgment  against  Murray  as  such  garnishee. 
Seven  days  afterwards,  Murray  died.  On  the  3d  of  November,  1817,  the 
plaintiff  filed  a  creditor's  bill,  against  the  executors  of  the  deceased,  alleging 
that  the  deceased  was  [indebted  to  him  in  570/.  with  an  arrear  of  interest, 
under  the  judgment  so  obtained.  The  usual  decree  having  been  made,  the 
master  inserted  this  debt  in  the  schedule  of  simple  contract  debts,  and  did  not 
compute  interest  upon  it    Upon  this  the  plaintiff  excepted  to  the  report, 

(a)  18  Yea.  361.    8.  C.  Coop.  80. 

[1]  That  peraont  who  have  held  a  confidential  relation  with  another,  aa  connael,  aoliciton,  dec. 
wHl  not  be  permitted  to  communicate  or  make  uee  of  the  information  acquired  in  that  situation, 
although  it  has  been  abandoned  by  them,  or  they  have  been  discharged  by  their  employer ;  see 
Carttr  v.  Pahiur,  1  Dra.  dt  W.  7fi8,  and  easet  there  cited. 
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arerring  that  the  master  ought  to  have  included  the  debt  in  the  first  schedule 
to  his  report,  and  to  have  computed  interest  upon  it,  from  the  22d  of  July, 
1810,  to  the  date  of  his  report,  inasmuch  as  the  plaintiff  was  a  judgment  credi< 
tor  of  the  tesutor. 

The  record  of  the  judgment  in  the  mayor's  court  (which  was  much  obsenred 
upon  in  the  argument)  was  as  follows  : — 

**  Before  the  mayor  and  aldermen  in  the  chamber  of  the  Guildhall  of  the 
city  of  Ijondon. — Richard  Holt,  by  WiUiam  Windale  his  attorney,  demands, 
against  Robert  Hamihon,  1,000/.  of  lawful  money,  &c.  which  he  owes  to  and 
unjustly  detains  from  the  said  plaintiff.  For  that  whereas  the  said 
defendant,  *on  the  10th  day  of  April,  in  the  fifty-sixth  year,  dec.  at  [*486] 
the  parish  of  Saint  Helen,  London,  for  and  in  consideration  of  divers 
sums  of  money  before  that  time  due  and  owing  from  the  said  defendant  to  the 
said  plaintiff,  in  the  parish  aforesaid,  and  then  being  in  arrear  and  unpaid, 
granted  and  agreed  to  pay,  to  the  said  plaintiff,  the  said  sum  of  1,000/.  above 
demanded,  where  and  when  he  the  said  defendant  should  be  thereunto  afler^ 
wards  required.  Yet,  notwithsunding,  the  said  defendant,  alihough  often 
thereto  requested,  has  not  yet  paid  to  the  said  plaintiff  the  said  sum  of  1,000/. 
above  demanded,  or  any  part  thereof,  to  the  damage  of  the  said  plaintiff,  20«. ; 
and,  therefore,  he  brings  his  suit,  &c.  sworn  670/.  and  upwards  :  pledges  to 
prosecute,  &c. 

*'ll  April,  1816. 

''And  the  said  plaintiff,  by  his  said  attorney,  prays  process  according  to  the 
custom,  &c.  and  it  is  granted,  &c.  and  thereupon,  it  is  commanded,  by  the 
court,  to  Thomas  Newson,  one  of  the  Serjeants  at  mace  of  the  said  court,  that 
he,  according  to  the  custom  of  the  said  city,  summon,  by  good  summoners 
the  said  defendant  to  appear  here  in  this  court,  to  answer  the  said  plaintiff  in 
the  plea  aforesaid,  and  that  he  return  and  certify  what,  &c.  and,  afterwards, 
(to  wit)  at  the  same  court,  the  said  serjeant  at  mace  returned  and  certified  to 
the  said  court,  according  to  the  custom,  ice.  that  the  said  defendant  had 
nothing  within  the  said  city  or  the  liberties  thereof,  whereby  he  can  be  sum- 
moned, nor  was  to  be  found  within  the  same.  And,  at  the  same  court,  the 
said  defendant  was  solemnly  called  and  did  not  appear,  but  made  default :  and 
now,  at  this  same  court,  it  is  alleged,  by  the  said  plaintiff,  by  bis  said 
attorney,  that  Thomas  Garland  Murray,  Esq.  *the  garnishee,  owes  to  [*487] 
the  said  Robert  Hamilton,  the  defendant,  670/.  in  moneys  numbered, 
as  the  proper  moneys  of  the  said  defendant,  and  now  has  and  detains  the  same 
in  his  hands  and  custody,  and,  therefore,  the  said  plaintiff,  by  his  said  attorney, 
prays  process,  according  to  the  custom,  &c.  to  attach  the  said  defendant  by 
the  said  670/.  so  being  in  the  hands  of  the  said  garnishee  as  aforesaid,  so  that 
the  said  defendant  may  appear  in  this  court  here  to  be  holden,  &c.  to  answer 
the  said  plaintiff  in  the  plea  aforesaid :  whereupon  it  is  commanded,  by  the 
court,  to  the  said  serjeant  at  mace,  that  he,  according  to  the  custom,  &c.  at- 
tach the  said  defendant  by  the  said  670/.  so  being  in  the  hands  and  custody  of 
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the  said  garnishee  as  aforesaid,  and  the  same  in  bis  hands  defend  and  keep, 
so  that  the  said  defendant  may  appear  in  this  court,  here  to  holden,  &c.  to 
answer  the  said  plaintiff  in  the  plea  aforesaid  ;  and  that  the  said  Serjeant  at 
mace  return,  &c.  And,  afterwards,  (to  wit)  at  a  court  holden,  &c.  on  Mon-, 
day  the  22d  day  of  April,  aforesaid,  the  said  plaintiff,  by  his  said  attorney, 
appears,  and  the  said  serjeant  at  mace  returned  and  certified  to  the  same  court, 
that  he,  by  virtue  of  the  said  precept,  on  the  said  11th  day  of  April,  between 
the  hours  of  three  and  four  in  the  afternoon,  had  attached  the  said  defendant 
by  the  said  570/.  so  being  in  the  hands  and  custody  of  the  said  garnishee,  and 
the  same  defended,  &c.  according  to  the  custom,  &c.  so  that  the  said  defen- 
dant might  appear  aC  this  court,  to  answer  the  said  plaintiff  in  the  plea  afore- 
said :  and  thereupon  the  said  defendant,  at  the  same  courtt  was  solemnly 
called  and  did  not  appear,  but  made  a  first  default,  which  said  first  default  at 

the  same  court  is  recorded  according  to  the  custom,  &c.  [The 
[*488]    record  then  stated  *three  other  days  being  successively  givep  to  the 

defendant  to  appear,  on  each  of  which  he  made  default.]  And  there- 
upon after  the  said  four  defaults,  recorded  by  the  court  against  the  said 
defendant  in  the  plea  aforesaid,  according  to  the  custom,  &c.  the  said  plaintiff, 
by  his  said  attorney,  prays  process  according  to  the  custom,  &c.  to  warn  the 
said  garnishee  to  be  and  appear  in  this  court  to  show  cause,  &c. ;  whereupon 
at  the  same  court  holden,  &c.  it  is  commanded,  by  the  same  court,  to  the  said 
Serjeant  at  mace,  that  he,  according  to  the  custom  of  the  city,  warn  and  make 
known  to  the  said  garnishee  to  be  and  appear  here  in  this  court  to  be  holden, 
&c.  on  Saturday  the  27lh  day  of  April,  aforesaid,  to  show  'cause,  &c.  why 
the  said  plaintiff  ought  not  to  have  execution  of  the  said  570/.  so  attached  in 
hands  and  custody  as  aforesaid :  and  that  the  said  serjeant  at  mace  return 
and  certify*  at  the  same  court,  what,  dec.  The  same  day  is  given,  by  the 
court,  to  the  said  plaintiff  to  be  there,  dec,  at  which  said  court,  holden,  &c. 
the  said  plaintiff  by  his  said  attorney  appear  :  and  the  said  serjeant  at  mace 
hath  returned  and  certified,  to  the  same  court,  that  he,  by  virtue  of  the  said 
precept  to  him  directed  and  according  to  the  custom,  &c.  had  warned  and 
made  known  to  the  said  garnishee  to  be  and  appear  at  this  same  court  to  show 
cause,  &c.  above  commanded,  and  thereupon,  at  the  same  court,  the  said 
garnishee  was  solemnly  called  and  appeared,  and  appointed  in  his  stead  Wil- 
liam Jones,  his  attorney,  and  hath  leave  to  imparl  until,  &c. 

•*  Plba. — And  the  said  Thomas  Garland  Murray,  by  William  Jones,  his  at^ 
torney,  on  the  30th  of  April,  in  the  year  of  the  reign  aforesaid,  comes  and 
[*489]  says  that  the  said  plaintiff  ought  not  to  have  execution  of  the  *said  570/. 
in  moneys  numbered,  so  attached  as  aforesaid,  or  any  part  thereof,  be- 
cause he  says  that,  at  the  making  the  attachment  aforesaid,  he  had  not 
owed  to  or  detained,  or  yet  hath,  owes  to  or  detains  from  the  said  Robert  Hamil- 
ton, the  defendant  named  in  the  bill  original  and  attachment  aforesaid,  the  said 
570/.  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
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supposed,  and  of  this  he  puis  himself  upon  the  country,  and  the  said  plaintiff 
doth  the  like,  therefore,  &c. 

"  Verdict  for  the  plaintiff  570/^ — Afterwards,  to  wit,  on  Tuesday,  the  9th 
day  of  July,  in  the  56th  year,  &c.  the  jurors  of  the  jury  aforesaid  being 
solemnly  called,  twelve  of  them,  that  is  to  say,  Samuel  Colson,  &c.  (here  fol- 
low the  names  of  the  other  jurors,)  appeared,  who  being  elected,  tried  and 
sworn  upon  the  same  jury,  according  to  the  custom  of  the  said  city,  to  declare 
the  truth  of  and  concerning  the  premises,  and  to  try  the  issue  joined  between 
the  said  parties  in  the  plea  aforesaid,  for  their  verdict^  upon  their  oath  say  that, 
at  the  time  of  making  the  said  attachment  aforesaid,  the  said  Thomas  Garland 
Murray  owed  to  and  detained  from  the  said  Robert  Hamilton,  the  defendant 
named  in  the  bill  original  and  attachment  aforesaid,  the  sum  of  570/.  in  moneys 
numbered,  as  the  proper  moneys  of  the  said  defendant  in  manner  and  form  as 
the  said  plaintiff  by  his  bill  original  and  attachment  aforesaid  hath  supposed. 
Therefore  it  is  considered  by  the  court  that  the  aforesaid  plaintiff  have  execu- 
tion of  the  said  570/.  in  moneys  numbered,  so  found  by  the  jury  as  aforesaid,  by 
pledges,  dec,  if  the  defendant,  &c..  and  process  for  the  remainder,  &c." 

*Mr.  Rose^  and  Mr.  Bolland^  in  support  of  the  exceptions.  A  judg-  [*490] 
ment  recovered  in  the  lord  mayor's  court,  is  entitled  to  the  same  priority 
as  a  judgment  recovered  in  any  of  the  superior  courtSi.(a)  The  only  question 
is,  whether  the  nature  of  this  judgment  is  such  as  entitles  it  to  be  so  classed,  it 
being  a  judgment  against  the  garnishee,  and  not  against  the  defendant.  There 
can  be  no  doubt  that  a  judgment  in  the  mayor's  court  against  the  defendant, 
would  entitle  the  debt  to  rank  as  a  judgment  debt.  Holt  brought  an  action 
against  Hamilton.  Hamilton  being  in  contempt.  Holt  issued  an  attachment 
against  Murray.  Murray  pleaded  the  only  plea  which  a  garnishee  can  plead, 
namely,  nil  habet ;  and  judgment  was  had  against  him  upon  proof  that  he  had 
money  of  the  defendant's  in  his  hands.  It  appears,  from  the  wording  of  this 
judgment,  that  it  does  not  differ  from  judgments  of  another  description.  Upon 
the  cause  being  tried  and  execution  issued,  the  goods  and  person  of  the  garnishee 
may  be  taken,  in  the  same  manner  as  under  an  execution  issued  by  any  of  the 
superior  courts.  Both  executions,  therefore,  stand  upon  the  same  grounds,  and 
give  the  same  advantages.  If  the  defendant,  after  the  money  has  been  taken 
oat  of  the  garnishee,  chooses  to  purge  his  contempt,  within  a  year  and  a  day, 
by  scire  facias^  he  may  do  it ;  and  the  money  will  then  be  restored  to  the  gar- 
nishee, or,  if  the  execution  is  not  gone,  the  attachment  is  dissolved.  That  was 
not  done  in  this  case.  The  judgment  is  final ;  and  the  operation  of  it 
18  such  as  to  put  into  the  pocket  of  the  plaintiff  *the  money  which  he  [*491] 
has  obtained  in  the  court  below.  In  Bulmer  v.  Marshallf{h)  (which 
will  be  relied  on  for  the  defendants,)  it  was  found  that  there  were  no  assets 
within  the  city  of  London  upon  which  the  writ  could  operate ;  and,  therefore, 
application  was  made  to  the  court  of  king's  bench  for  the  plaintiff  to  have  exe- 

(«)  Swinb.  7th  edit  827,  note.  (h)  5  B.  Ab  A.  891. 
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cution  in  Middlesex,  under  19  Geo.  3»  c.  70.  Tliat  statute  enables  the  court, 
when  it  is  satisfied  that  there  are  not  goods  within  the  jurisdiction  of  the  in- 
ferior court  to  satisfy  the  execution,  to  give  the  plaintiff  a  larger  range  to  ^et 
thp  benefit  of  his  judgment ;  and  the  question  was,  whether  the  proceeding  by 
attachment,  being  by  custom,  came  within  the  statute.  The  court  thought  that 
it  would  be  going  too  far  to  extend  the  jurisdiction  in  the  case  before  them,  as 
it  did  not  come  within  the  words  of  the  statute  ;  but  never  alluded  to  the  judg* 
ment  not  giving  the  plaintiff  all  the  rights  which  the  judgment  of  a  superior 
court  would  give  him.  Bulmtr  v.  Marshall^  therefore,  is  no  decision  upon  the 
present  question.  It  decides  only  that,  as  the  execution  was  obtained  under  a 
custom,  it  was  not  one  which  the  courts  of  Westminster  Hall  could  assist* 
There  is  no  ground  for  saying  that  a  judgment  debt,  although  not  within  the  19 
6.  4,  c.  70,  is  not  entitled  to  the  same  priority  as  other  judgment  debts  are. 
If  it  had  been  found  that  the  garnishee  had  goods  in  London,  they  might  have 
been  taken  in  execution.  It  is  no  prejudice  to  the  rights  of  the  plaintiff,  to 
range  this  debt,  before  the  master,  in  the  higher  class  of  debts.  The  judgment 
of  all  courts  of  record  are  entitled  to  the  same  rank  as  judgments  of  the  supe- 

rior  courts.     Searle  v.  Lane.{c) 
[*492]       Mr.  Pepys  and  Mr.  Pemberton^  for  the  defendant : — Whatever  rule 

may  be  laid  down  in  the  books  that  have  been  cited,  it  does  not  apply 
to  this  case ;  as  this  debt  cannot  be  entitled  to  rank  as  a  judgment  debt  in 
the  administration  of  the  assets  of  this  testator.  He  owed  these  parties  no 
debt  The  error  of  the  master  is  different  from  that  complained  of.  He  ought 
not  to  have  allowed  it  as  any  debt  at  all.  The  proceedings  in  the  mayor^s 
court  show  the  nature  of  the  demand.  The  object  of  the  proceeding  against 
Murray,  was  not  to  enforce  payment  of  the  debt,  but  to  compel  the  defendant, 
by  impounding  bis  money,  to  submit  to  the  jurisdiction  of  the  court.  The 
verdict  does  not  give  a  right  to  the  money.  It  makes  no  contract  between  the 
plaintiff  and  the  garnishee.'  A  year  and  a  day  are  given  to  the  defendant  to 
come  in  and  submit  to  the  jurisdiction ;  and,  if  the  defendant  does  come  in 
within  that  time,  he  must  give  the  garnishee  sureties  to  return  the  money.  In 
no  respect,  therefore,  is  the  execution  issued  for  satisfaction  of  the  debt.  Bul^ 
mer  v.  Marshall  establishes  that  the  court  of  king's  bench  refused  the  aid  given 
by  the  act.  And  why  did  that  court  refuse  to  interfere  ?  Because  it  did  not  con- 
sider the  judgment  to  be  a  judgment  of  an  inferior  court,  but  merely  a  proceed- 
ing, for  the  recovery  of  a  debt,  between  Holt  and  Hamilton,  not  between  Holt 
and  Munay.  If  it  had  been  a  judgment  for  the  recovery  of  a  debt,  it  would 
have  fallen  within  the  words  of  the  act.     Wetter  v.  Rucker(d)  establishes  that 

the  judgment  does  not  constitute  a  demand  between  the  plaintiff  and 
[M93]    the  garnishee.    The  garnishee  is  not  discharged  ^from  liability  to 

his  creditor,  unless  the  money  is  paid  over  under  the  execution.  It 
would  be  absurd,  therefore,  to  hold  that  the  judgment  creates  a  debt  between 

(«)  9  Tern.  88.  (tf)  I  Brod.  U  Bbg.  491. 
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the  plaintiff  and  the  garnishee^  but  does  not  discharge  the  liability  of  the  latter 
to  the  defendant.  Hef  e  Holt  has  got  nothing  but  judgment.  He  has  not  pro- 
ceeded to  execution^  by  which  alone  the  money  is  given^  and  the  garnishee 
discharged.  No  proceeding  can  be  taken  upon  this  judgment  against  property 
out  of  the  jurisdiction  of  the  court ;  therefore  there  can  be  no  proceeding  against 
the  getieral  assets  of  the  deceased.  Consequently  this  demand  cannot  be  en- 
titled to  rank  as  a  judgment  debt  against  those  assets. 

Mr.  ^056,  in  reply : — In  Macdaniel  r,  MughesM  it  was  decided  that  the 
garnishee,  against  whom  a  recoyery  was  had,  might  avail  himself  of  the  pro- 
ceedings in  the  mayor^s  court,  in  an  action  brought  against  him  to  recover  the 
debt.  Long  before  the  answer  was  put  in  in  this  suit,  the  proceedings  were 
completed  in  the  court  below,  and  the  time,  allowed  to  Hamilton  to  come  in 
and  submit  to  the  jurisdiction^  had  expired.  The  courts  have  always  paid 
respect  to  the  records  of  other  courts,  however  inferior  they  might  be,  and 
recognized  the  priority  of  the  debt  recovered  in  them.  The  judgment  here  is 
final.  The  decision  in  Bulmef  V.  Marshall  was  not  founded  upon  the  ground 
that  the  judgment  was  not  final.  That  case  decides,  that  the  19  Geo.  3.  c.  70, 
intended  to  give  assistance  to  courts  of  limited  jurisdiction,  but  not  in  cases  of 
foreign  attachment. 

*The  Vicb-Chancbllor  t'-^It  is  quite  inconsistent  with  the  princi-  [*494] 
pies  of  the  adniinistration  of  estates,  to  consider  this  as  a  judgment 
debt.  As  at  present  advised,  I  think  that  this  plaintiff  does  not  stand  in  the 
rank  of  a  judgment  creditor :  but,  as  it  is  a  question  at  law,  I  shall  not  refuse 
him  a  case,  if  he  choosss  to  take  one  :  but  it  must  be  at  the  peril  of  paying 
costs.  Wetter  v.  Rucker^  from  the  best  consideration  I  have  been  able  to  give 
it,  appears  to  be  precisely  in  point. 

The  plaintiff  declined  to  take  a  case  for  the  opinion  of  a  court  of  law,  and  the 
exception  was  overruled.[l] 


Barfield  v.  Nicholson. 


1837  ;  4th  in\y, •^Prtetiei^Rwiwing  hUL 

Bill  nstored,  Uioagii  tha  urder  to  ditmiif  wm  not  obtained  till  after  a  eomidenble  interval  nnca 
the  laet  prooeedmg  in  the  cause,  and  though  the  plaintiff  bad  acquieseed  in  the  ord«r ;  the  fuit 
being  one  in  which  the  main  object  wae  answered  when  an  injanction  was  obtained. 

Thb  nature  and  objects  of  this  suit,  and  the  proceedings  in  it,  prior  to  those 
after  mentioned,  will  be  seen  on  referring  to  2  Sim.  &  Stu.  1. 

Nicholson's  answer  was  filed  on  3d  March,  1824,.and  Kelly's  further  answer, 
on  the  31st  January,  1824.    On  the  29th  of  November  in  that  year,  Nichol- 

(e)  3  East,  367. 

[1]  Vide  Ulloek  v.  Barber,  6  Sim.  800. 
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Bon  filed  a  bill  against  Barfield  to  have  the  assignmeDt  of  his  copy-right  in  the 
Architectural  Dictionary  delivered  up  to  be  cancelled,  as  having  been  fraudu- 
lently obtained,  and  for  relief  consequential  thereon.  No  proceedings  having 
been  taken  in  the  former  suit  within  the  time  limited  by  the  rules  of  the  court, 
the  defendants,  Nichokon  and  Kelly,  on  the  19th  of  May»  1827,  obtained  orders 
for  dismissing  the  bill,  as  of  coarse.    Barfield  now  moved  to  discharge  those 

orders. 
[*49d]  *In  support  of  the  motion,  two  affidavits  were  filed  by  Barfield,  and 
Mr.  Wilks  his  solicitor,  the  former  stating  the  object  of  the  original 
suit,  the  proceedings  therein,  and  the  prayer  of  Nicholson's  bill :  that  the  latter 
suit  was  still  in  prosecution,  and  was  in  the  nature  of  a  cross  bill,  relating  to 
the  matters  substantially  at  issue  between  the  parties  in  the  former  suit:  that, 
in  1825,  Mr.  C.  Barber,  the  deponent's  former  solicitor,  died,  and,  after  his 
death,  the  papers  in  both  causes  were  handed  over  to  the  deponent's  present 
solicitor  ;  but,  as  the  deponent  understood  that  his  object  in  instituting  the  first 
suit  had  been  substantially  accomplished  by  the  granting  of  the  injunction,  and 
that  the  real  question  at  issue  would  be  discussed,  and  determined  by  the  pro- 
ceedings in  the  second  suit,  and  being  desirous  while  the  injunction  continued 
in  force,  to  abstain  from  all  proceedings  against  the  defendants  that  could  be 
avoided,  and  which  would  create  double  expense,  he  instructed  his  present  so- 
licitor to  take  no  proceedings  for  the  immediate  prosecution  of  the  original 
suit :  that,  without  any  motion  to  dissolve  the  injunction,  or  any  application  to 
speed  the  cause,  orders  of  dismissal  had  been  obtained  in  the  original  suit : 
that  the  dismissal  of  the  original  suit  would  dissolve  the  injunction,  and  preju- 
dice the  important  interests  of  the  deponent,  and  therefore,  he  was  advised  that 
it  was  necessary  to  prosecute  the  original  suit  for  the  continuance  of  the  in- 
junction and  the  other  purposes  thereof:  that  his  interest  required  protection  in 
the  same  manner  as  when  the  bill  was  filed  and  the  injunction  granted :  and 
that,  if  that  bill  were  to  stand  dismissed,  the  deponent  must  renew  the  suit, 
which  would  produce  additional  litigation  and  serious  expense  to  all  par- 
ties. 
[•496]  *Mr.  Wilkes  affidavit  stated  that,  when  the  papers  were  delivered  to 
him,  he  questioned  Barfield  as  to  the  proceedings  that  had  been  taken 
and  were  required  to  be  adopted,  on  his  behalf,  in  those  suits  ;  that  Barfield 
thereupon  informed  (he  deponent  that  it  was  his  desirlB  that  no  further  steps 
should  be  taken  in  the  suit  wherein  he  was  plaintiff,  While  an  injunction  obtain- 
ed thereiif  continued  in  force,  as  he  had  been  advised,  by  his  deceased  solici- 
tor, that  that  injunction  had  really  effected  all  the  objects  sought  to  be  obtained, 
and  that  the  question  at  issue  in  the  second  suit  was  substantially  the  same  as 
in  the  first  suit,  and  that,  therefore,  no  further  steps  should  be  taken  in  the  first 
suit. 

It  appeared,  by  the  affidavits  made  in  opposition  to  the  motion,  that  the  taxa- 
tion of  the  costs,  under  the  orders  of  dismissal,  had  been  proceeded  in  by  the 
solicitors  of  both  parties,  and  was  nearly  completed. 
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■'■■  —      I  ■■  111    I      I    ■       I  111  III  _        I        I    ■         I      ■  ^^— ^ 

Mr.  HetUdy  Mr.  Sugderif  and  Mr.  Roots  appeared  in  Bupporli>C  the  mQiioQ«. 
and  relied  on  the  facts  stated  in  the  affidavits  on  their  side. 

Mr.  Wakefield  opposed  the  motion,  and  urged  the  delay  thai  bad  taken  place 
in  the  first  suit,  and  the  acqaiescenoe  hi  the  orders  of  dismissal,  by  Barfield's 
solicitor  proceeding  with  the  taxation  of  the  costs  ;  and,  to  show  that  the  exist* 
ence  of  the  injunction  did  not  affect  the  regularity  of  the  orders,  he  oited 
Day  Y,  SneBi{a)  and  Etannam  v.  The  BotUh  London  Water-works  Compa- 
ny.{b) 

•The  ViceXhangsllok  :— rln  cases-  of  i<nvasion  of  patent  or  copy-  [MOT] 
right,  where  the  substantial  object  of  the  suit  is  obtained  when  an  in- 
junction is  granted,  the  plaintiflTs  solicitor  acts  judiciously  towards  his  client, 
and  mercifully  towards  the  defendant,  in  abstaining  from  prosecuting  the  suit. 
I  think,  therefore,  that  for  that  reason,  and  considering  all  the  circumstances 
of  this  case,  and  notwithstanding  the  acquiescence  in  the  orders,  this  bill  ought 
to  be  restored^  lyiotion  granted. 


Mitchell  t;.  Knotin 


1897;  lHh  My. -^Demurrtr. —Equity. 

A  bUl  in  eqaitj  doM  not  lie  by  the  amgaees  of  %  benkrapt  Agaiiiat  a  jndffment  ereditor  uid  the 
fberiff^  fo^  moneys  leTJpd  onder  an  ezeestion  upon  a  juds^meni  by  nU  dieii, 

Tbb  plaintiiia  were  the  assignees  of  John  Cullen  Knott,  a  bankrupt.  The 
defendant,  Knott,  was  the  father  of  the  bankrupt :  and  the  other  defendant  was 
the  then  late  sheriff  of  Kent.  In  September,  1822,  J.  C.  Knott  gave  his  father 
a  warrant  of  attorney,  to  secure  moneys  which  the  father  had  advanced  and 
made  himself  liable  to,  on  the  son^i  account.  In  September,  1826,  judgment 
was  entered  up  upon  the  warrant  of  attorney,  and  a  ^ri  facias  issued,  under 
which  the  sheriff  proceeded  to  sell  the  son's  goods  and  stock  in  trade,  by  retail. 
The  son,  having  been  arrested  by  two  of  his  other  creditors,  rendered  himself, 
in  discharge  of  his  bail,  in  January,  I;827.  Qn  the  12th  of  February,  the  sheriff 
began  to  sell  the  remainder  of  the  goods  and  stock  in  trade  by  auction.  The 
sale  lasted  eleven  days.  On  the  2dd  of  that  month,  the  commission  is- 
sued. 

'  *The  plaintiffs  alleged,  by  their  bill,  that  the  judgment  having  been  [*498] 
obtained  by  confession  or  nil  dicit^  the  father  was  not  entitled  to  have 
the  benefit  of  his  execution  against  the  general  creditors  of  the  son,  and  that 
the  plaintiffs,  as  his  assignees,  were  entitled  to  receive  the  moneys  in  the  hands 
of  the  sheriff,  arising  by  the  sale,  for  distribution  among  the  creditors  under 
the  commission  ;  and  that  the  father  was  entitled  only  to  be  paid  rateably  with 
the  other  creditors.(c).    The  bill  prayed  for  a  declaration  to  the  effect  of  this 

(a)  3  v.  dt  B.  170.  (&)  3  Mer.  01. 

(c)  By  6  Geo.  4,  c.  16, 1. 108,  it  ie  enacted,  "That  no  creditor  having  eecarity  for  his  debt  or 
having  made  any  atULchmenC  in  London,  or  any  other  phice  by  Tirtuo  of  any  omtom  there  need, 
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allegation  ;  for  an  account  (if  necessary)  of  the  moneys  received  by  the  sheriff, 
and  of  what  was  due  to  the  father  at  the  son's  bankruptcy ;  and  for  injunctions 
to  restrain  the  father  from  proceeding  in  the  execution,  and  the  sheriff  from 
paying  over  the  proceeds  of  the  sale  to  the  father.  To  this  bill,  the  father  put 
in  a  general  demurrer. 

Mr.  Knightf  in  support  of  the  demurrer,  was  beginning  to  open  the  plead* 
ings;  when  the  Vice- Chancellor  desired  to  hear  the  counsel  in  support  of 

the  bill 
[•499]  •Mr.  Home  and  Mr.  Whitmarsh^  for  the  plaintiffs  : — A  suit  in  equity 
is  the  proper  mode  of  obtaining  the  relief  sought  for.  The  bill  proceeds 
upon  the  ground  of  preventing  a  multiplicity  of  suits.  The  case  of  Taylor  v, 
Taylor Xh)  shows  that  the  judges  were  of  opinion  that,  in  a  case  like  the  present, 
there  was  no  remedy  at  law.  Besides,  Knott,  the  father,  laid  by,  and  took  no  step 
to  enforce  his  security  for  four  years.  The  accounts  prayed  against  the  sheriff, 
and  Knott,  the  father,  are  necessary,  but  could  not  be  taken  at  law.  If  we  had 
brought  trover  against  the  sheriff,  we  could  not  have  got  the  money ;  because 
the  act  does  not  declare  the  execution  void. 

The  Vice-chancellor  : — The  late  bankrupt  act  was  intended  to  facilitate 
the  administration  of  the  bankrupt's  estates,  not  to  vary  the  rights  of  the  credi* 
tors  and  assignees  under  particular  circumstances.  When  the  act  declares  that 
the  fund  shall  be  distributable,  it  means  that  the  assignees  shall  recover  and  dis« 
tribute  it.  Th*e  case  of  Taylor  v.  Taylor  decides  the  very  reverse  of  what  it 
is  cited  for,  namely,  that  the  assignees  have  a  remedy,  either  by  petition  or  ac« 
tion,  to  possess  themselves  of  the  property  to  be  distributed.  Whenever  an 
act  gives  a  right,  it  means  to  give  a  legal  remedy,  and  not  to  put  the  party  to 
the  extraordinary  remedy  of  a  court  of  equity. 


[•600}  *HlCHEMS  «.  CONOREVB. 

1887;  16th  July.— Prtfefte«.^ilmentfiri«Rf. 

A  bill  may  be  amended  by  addingr  plaintiA,  notwithf  tandingf  the  defendant!  have  ane wered  it. 

The  bill  was  filed  by  some  of  the  shareholders  in  a  mining  company,  on  be- 
half of  themselves  and  other,  complaining  of  a  fraudulent  misapplication,  by 
the  directors,  of  part  of  the  funds  of  the  company,  and  seeking  to  have  the 

of  the  i^oodf  and  chattele  of  the  bankrupt,  shall  receive  upon  euch^  eeourity  or  attachment  mora 
than  a  rateable  part  of  each  debt,  except  in  roepect  of  any  execution  or  extent  aenred  and  levied 
by  eeizure  upon,  or  any  mortgage  of  or  lien  upon,  any  part  of  the  property  of  such  bankrupt  before 
the  bankruptcy ;  provided  Uiat  no  creditor,  though  for  a  valuable  comideration,  who  ahall  eue  out 
execution  upon  any  judgment  obtained  by  default,  ooufeesion,  or  fit7  dieitt  ahall  avail  himeelf  of 
■uch  execution  to  the  prejudice  of  other  fair  eredilon,  but  ahall  be  paid  rateably  with  fooh 
orediton.** 
{^)  5  B.  dt  C.  893. 
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amount  refunded.    After  two  of  the  defendants  had  put  in  their  answers,  the 
bill  wai  amended  by  adding  plaintiffs. 

Mr.  Healdf  Mr.  Twiss  and  Mr.  Loftus  Lowndes  now  mov^d,  on  behalf  of 
the  defendants  who  had  answered  the  bill,  that  the  amended  bill  might  be  taken 
off  the  file,  or  the  amendments  be  struck  out.  They  said  that  defendants  might 
be  prejudiced  by  the  adding  of  plaintiffs  after  they  bad  answered  the  bill ;  in- 
asmuch as  they  might  have  been  able  to  defeat  the  original  plaintiffs,  and  under 
that  impression,  might  have  made  admissions  which  they  would  not  have  made 
if  the  additional  parties  had  been  plaintiffs  originally,  or  might  have  qualified 
those  admissions  ;  that  A.  and  B.  might  not  be  entitled  to  the  relief  sought,  but 
A.  B.  and  C.  might ;  that,  in  this  case,  the  new  parties  did  not  stand  in  the 
same  situation  as  the  old  ones  did,  for  the  former  were  original  shareholders, 
whereas  the  latter  were  merely  purchasers  from  original  shareholders,  and  the 
defendants  might,  therefore,  be  entrapped  into  not  shaping  their  defence  so  as 
to  meet  the  case  set  up  by  the  new  plaintiffs. 

Mr*  Home^  Mr.  Sugden  and  Mr.  Pemberton^  appeared  against  the  mo* 
tion. 

*The  Yicb^Chancbllor  ; — It  has  been  urged,  in  support  of  the  mo-  f  *501] 
tion,  that,  if  these  amendments  are  allowed  to  remain,  injustice  may  be 
done  to  the  defendants,  because  they  may  have  admitted  facts  which  they  would 
have  accompanied  with  explanation  if  the  record  had  stood  originally  as  it  now 
does.  But  no  injury  can,  from  that  state  of  circumstances,  fall  upon  the  de- 
fendants ;  for,  after  a  bill  if  amended,  a  defendant  has  an  opportunity  of  adding 
the  explanatory  circumstances  in  his  answer  to  the  amendments. 

Motion  refused,  wiih  costs.[l] 


Caddick  v.  Masson. 


1837 ;  18lh  July, ^Praeiiet.—DumiMMl, 

Where  there  are  two  pUiotiib,  and  one  of  Umio  only  beoomet  bankrupt,  Uie  bill  nmy  be  dismieted 
npoQ  the  Of  oal  motion. 

There  were  two  plaintiffs  in  this  cause.     After  replication,  one  of  them  be- 
came bankrupt.    No  proceedings  having  been  had  in  the  cause  for  three  terms, 

[1]  B J  the  pnctiee  of  the  eonrt  of  chanceiy  of  tho  etate  of  New-York,  a  bill  may  be  amended 
at  any  time  after  aoawer  and  before  replieation  antil  the  time  for  replying  expiree,  without  coats,  if 
m  new  or  further  answer  is  not  thereby  rendered  necessary,  otherwise  with  costa  Sworn  bills,  ez^ 
eept  injunction  bills,  may  be  amended  in  the  saroq,  under  certain  restrtctions.  Rules  and  Orden, 
Rale  43.  Where  the  objection  of  want  of  proper  parties  is  made  by  the  annwer,  the  proper  course 
for  the  complainant  is  to  amend  the  bill,  so  as  to  brin^  the  proper  parties  before  the  court  before 
mny  further  expense  has  been  made  in  the  oauso.  If  he  neglects  to  do  this,  it  will  rest  in  the  discre- 
'  tion  of  the  court  at  the  hearing,  to  permit  the  cause  to  ttand  over,  upon  the  payment  of  all  such 
eo&iM  as  he  may  have  unnecessarily  subjected  the  adverse  party  to  by  his  neglect,  for  the  purpose  of 
eambliag  him  to  bring  the  proper  parties  before  the  court,  or  to  dismiss  the  bill  with  costs.  Fan 
Mpp*  V.  Van  Dtutn,  4  Paige,  76. 
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the  defendant  obtained  the  usual  order  to  dismiss  the  bill  for  want  of  prosecution. 
Mr.  Piggott,  for  the  bankrupt  plaintiff,  now  moved  to  discharge  that  order  for 
irregularity.  He  said  that,  when  a  plaintiff  beeomes^bankrupt,  the  suit  can  not 
be  dismissed  upon  the  usual  motion ;  but  that  a  special  application  must  be 
made -that  the  assignees  may  file  a  supplemental  bitl  within  a  certain  time,  or 
that  the  bill  may  be  dismissed  2  and  he  cited  Randall  v.  Mumford,{a)  Porter  r. 

Cex,{b)  Adamson  v.  Hall,(c)  and  Sharp  v.  Hulkn,(d) 
[♦602]  •Mr.  Jacob,  for  the  defendant,  said  that  the  bankruptcy  of  a  plaintiff 
was  not  an  abatement  of  the  suit,  but  only  made  it  defective  as  to  par- 
ties :  that  a  defect  of  that  nature  did  not  prevent  the  suit  being  dismissed :  that 
here  there  were  two  plaintiffs,  one  of  whom  was  solvent,  and  that  he  might  make 
the  suit  complete  if  he  pleased, 

The  Vice-Chancellor  : — The  rule  laid  down  in  the  cases  referred  to,  is 
confined  to  the  case  of  a  sok  plaintiff,  who,  becoming  bankrupt,  is  supposed  to 
be  negligent  of  what  is  sought  by  the  bill ;  and  the  court,  to  prevent  surprise 
and  save  expense,  requires  notice  to  be  given  to  the  assignees.  There  is  no 
instance  where  the  court  has  taken  upon  itself  to  interpose  the  rule,  where 
there  are  two  plaintiffs  one  of  whom  is  solvent  and  the  other  insolvent ;  for  it 
is  as  competent  to  the  solvent  plaintiff,  as  it  is  to  the  assignees  to  rectify  the 

suit. 

Motion  reAised  without  costs. 


On  the  19th  of  July,  a  motion  similar  to  that  in  the  last  case,  was  made  by 
Mr.  Wakefield  in  Latham  v.  Kenricky  and  opposed  by  Mr.  Matthews  :  and  was 
also  refused  by  tbe  Vice-Chancellor. 


[^503]  •Lord  v.  Lor«. 

1827 ;  19 tb  July, —Practiee.^r'Sale  under  decree. — Vendor  and  purchaeer. 

A  purchMed  for  B.,  but  witbout  aothoritj,  an  estate  eold  ander  a  decree.    B.  died  without  adop- 

tingr  the  parebaae.    The  order  niei  wai  neverlheleta  obtained.    The  court  refused  to  order  B.'s 

executors  to  pay  the  purchase  money ;  and,  on  the  heir  declinii\g  the  purchase,  discharged  the 

order  fitsi,  and  directed  a  re-sale. 
If  the  executors  of  a  purchaser  under  a  decree  refused  to  paj  the  purqhaae  money,  they  cannot 

be  compelled  to  pay  it,  unless  a  suit  be  instituted  by  the  heir. 

The  decree  directed  the  real  estates  of  a  testatrix  to  be  sold  for  payment  of 
legacies  given  to  the  plaintiffs.  Two  of  the  lots  were  purchased  by  Sir 
Thomas  Turton  for  Anne  Buckner,  but  without  her  privity.  She,  however, 
had  consulted  him  upon  the  management  of  her  property,  and  had  frequently 
expressed  a  desire  to  purchase  those  parts  of  the  testatrix's  estate  which  were 

(a)  18  Ves.  424.  (b)  5  Madd.  80.  (c)  Turn.  258.  {d)  2  Sim.  Sl  Stu.  496. 
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contiguous  to  her  own  property,  if  they  should  ever  be  sold.  He  afterwards 
went  to  her  house  for  the  purpose  of  infoiming  her  of  the  purchase,  but  found 
ber  in  such  a  state  of  mind  as  to  be  incapable  of  understanding  matters  of  bus- 
iness ;  and  consequently  did  not  make  any  communication  to  her  upon  the 
subject.  Mrs.  Buckner  continued  in  the  same  state  until  her  death,  which 
took  place  on  the  24th  of  September,  1826.  On  the  6th  of  December. fcdlo w- 
ing,  the  master  reported  Mrs.  Buckner  to  be  the  purchaser  of  the  two  lots; 
and,  on  the  8th  of  that  month,  the  report  was,  on  a  motion  made  by  Eleonora 
Lord,  one  of  the  defendants,  cdnfirmed  nisi.  On  the  15ih  of  January,  1827, 
Eleonora  Lord  moved,  before  Sir  John  Leach,  V.  C.  to  confirm  the  report  ab- 
solutely  ;  but  his  Honor,  having  been  told  that  Mrs.  Buckner  was  dead,  refused 
the  motion.  A  motion  was  now  made,  by  the  same  party,  either  that  the  co-heirs 
and  executors  of  Mrs.  Buckner  or  some  or  one  of  them,  or  Sir  Thomas  Tur- 
ton,  might  be  considered  as  the  purchasers  of  the  lots,  and  be  ordered  to  pay 
the  purchase  money  for  the  same,  and  that  the  order  nisi  might  be  discharged^ 
or  that  those  lots  might  be  resold. 

*Mr.  Shadwell,  and  Mr.  Stuart  appealed  in  support  of  the  motion  [*504] 
And  Mr.  Sidebottom^  for  Henry  Lord,  one  of  the  defendants. 

Mr.  Whitmarsh^  for  the  plaintiffs,  said  that  it  appeared,  by  the  affidavits*, 
that  Sir  Thomas  Turton  had  no  instructions  to  make  the  purchase,  and  that 
Mrs.  Buckner  never  adopted  it;  aiid  that,  therefore,  he  purchased  on  his 
own  responsibility. 

Mr.  Treslove,  for  Mrs.  Buc^kner's  co-heir^)  contended  that  all  the  proceed- 
ings, down  to  the  order  nisi,  were  regular :  that  Eleonora  Lord  ought  to  have 
proceeded  to  confirm  the  report  absolutely^  by  a  motion  of  course^  and  had 
DO  right  to  discharge  the  order  nisi:  that  the  co-heirs  were  entitled  to  the  lots, 
and  that  the  executors,  on  being  served  with  notice,  were  bound  to  pay  the 
purchase  money. 

The  Vice-Chancellor  :     Suppose  the  executors  wore  not  to  admit  assets  ? 

Mr.  Treslove :  The  court  wodd,  nevertheless,  order  the  report  to  be 
confirmed. 

The  Vice-Chancellor :     I  do  not  think  that  I  should  make  snch  an  order. 

Mr.  Treslove  :  This  contract  can  not  be  the  subject  of  a  bill,  as  it  was 
entered  into  with  the  court.  Sales  before  a  master  are  not  within  the  statute 
of  frauds;  because  the  contract  is  mftde  witfarthe  court,  and  Inot  with  an 
individual. 

•The  Vice-Chancbllor  : — The  court  cannqtact  upon  a  person  who  [*505j 
is  not  a  party  on  the  record,  unless  he  has  come  in  and  done  some  act 
which  subjects  him  to  the  jurisdiction  of  the  court. 

The  co-heirs  are  entitled  to  purchase  these  lots  if  they  choose,  and  have  an 
equity  to  compel  the  executors  to  reimburse  them,  if  they  have  assets.  But  if 
the  co-heirs  do  not  choose  to  complete  the  purchase,  let  the  order  nisi  be  dis- 
charged, and  the  master  proceed  to  a  resale ;  and  reserve  the  consideration  as 
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to  any  deficiency  that  may  arise  on  the  resale^  and  by  whom  the  costs  of  it  are 
to  be  repaid. 

Mr.  Treslove  having  declined  the  purchase  on  behalf  of  the  co-heirs,  the 
order  for  a  resale  was  made  in  the  terms  before  mentioned. 


Jackson  v.  Parish. 

1897 ;  l9tli  July  and  ISth  AuguA.^^Practice.^Supplemental  annbet. 

Leave  given,  after  replication,  to  file  a  aapplemental  anawer  td  a  bill  for  dowel',  iH  6ltM  to  aUte  % 
fine  and  noni-claim  which  had  beett  oknitted,  through  ignorance,  in  the  original  aniwer. 

The  bill  was  filed,  in  Febniary,  1826,  by  Mary^  the  widow  of  James  Jack- 
son, to  have  dower  assigned  to  her  out  of  certain  messuages,  which  had  been 
conveyed  to  the  defendant  by  Edward  Rider,  who  derived  title  thereto  through 
conveyances  made  by  James  Jackson.  The  defendant,  in  his  answer,  which 
was  filed  in  May,  1826,  admitted  that  he  intended  to  dispute  the  plaintiflTs  title 
to  dower ;  and  that  the  title  deeds  of  the  estate  were  in  bis  possession ;  and 
he  set  forth  a  list  of  them  in  a  schedule  ;  but  the  schedule  did  not  contain  any 
notice  of  the  fine  after  mentioned.  After  the  answer  had  been  replied 
t*506]  to,  and  witnesses  examined  *for  the  plaintiff,  the  defendant  moved  for 
liberty  to  file  a  supplemental  answer,  for  the  purpose  of  stating  and 
ptitting  in  issue,  a  fine  with  proclamations  levied,  by  Edward  Rider  and  Ann 
bis  wife,  to  the  defendant,  in  Michaelmas  term,  60th  Geo.  8,  of  the  messuages 
in  question,  and  of  insisting  upon  the  benefit  of  the  fine  and  the  non-claim 
thereon  ;  and  that,  if  necessary,  the  replication  might  be  withdrawn,  or  taken 
as  a  replication  also  to  the  supplemental  answer ;  the  defendant  submitting,  in 
either  case,  that  it  should  be  without  prejudice  to  the  depositions  already  filed 
on  behalf  of  the  plaintiff,  or  to  her  filing  further  depositions,  if  she  should  be 
BO  advised. 

The  defendant,  in  an  aflidavii  in  support  of  the  motion,  deposed  that  he  had 
in  the  second  schedule  to  his  answer  set  forth  a  full  and  true  list  of  all  the  title 
deeds,  muniments,  papers  and  writings,  relative  to  the  messuages,  tenements 
and  premises,  which  then  or  ever  were  in  his  possession,  custody  or  power, 
and  which  were  delivered  to  him  upon  the  occasion  of  his  purchase  of  the  said 
premises^  and  that  the  same  did  not  contain  any  chirograph,  or  indentures  of 
fine  levied  by  Edward  Rider  and  Ann  his  wife,  of  whom  he  purchased  the 
premises,  nor  had  be  any  such  delivered  to  him  at  the  time  of  his  purchase, 
nor  was  he  aware  of  the  same,  or  that  any  such  ought  to  have  been  delivered 
to  him,  or  of  the  nature  or  effect  thereof  upon  the  plaintiff's  claim. 

The  defendant's  solicitor  also  made  an  affidavit,  in  which  he  deposed  that  he 

was  not  professionally  employed  by  the  defendant  upon  the  occasion  of 

[*507]  his  purchase  of  the  messuages  or  dwelling-houses  in  question  ^n  the 

cause,  and  had  no  knowledge  of  the  defendant's  title  thereto  until  he  was 
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iostfucted  to  prepare  the  answer  of  the  defendant :  and  that,  upon  that  occa* 
sion,  he  applied  to  the  defendant  for  the  title  deeds  in  bis  possession  relating 
thereto,  and  receiyed  from  him  an  abstract  of  the  title,  together  with  the  two 
bonds  set  forth  in  the  second  schedule  to  the  defendant's  answer;  but  that  the 
soTeral  other  deeds,  papers  and  writinga  mentioned  in  the  said  schedule,  were 
not  delivered  to  him,  nor  seen  by  him,  until  after  the  answer  was  prepared, 
when  the  dates  of  the  deeds,  and  the  names  of  the  parties  thereto,  were  added 
to  the  schedule :  that  the  answer  of  the  defendant  was  prepared  from  the  said 
abstract,  in  which  no  notice  was  taken  of  the  fine  in  question  ;  and  that  he  had 
not,  at  the  time  of  filing  the  answer,  any  knowledge  or  belief  that  such  a  fine  had 
been  levied ;  and  that  he  was  wholly  ignorant  of  the  fact  of  such  fine  having 
been  levied,  until  on  or  about  the  2ist  of  April,  1827,  when  he  accidentally 
discovered  the  same ;  that,  in  consequence  of  his  ignorance  of  the  said  fine 
having  been  levied,  the  same  and  the  benefit  thereof  was  omitted  to  be  insisted 
upon  in  the  answer  of  the  defendant,  or  to  be  pleaded  in  bar  to  the  claim  of  the 
plaintiff. 

Mr.  Pepys  and  Mr.  Knight  appeared  in  support  of  the  motion.  They  cited 
Patterson  v.  Slaughter ^(cl)  and  Barringtan  v.  OBnen.(b) 

Mr.  Shadwell  and  Mr.  Swanston  opposed  the  motion.  If  a  party  applies 
for  leave  to  put  in  a  supplemental  answer,  he  must  show,  not  only  that 
the  facts  came  *to  his  knowledge  after  the  first  answer  was  filed,  but  [*50S] 
that  he  could  not,  by  any  diligence,  have  discovered  them ;  or,  the  al- 
legation which  he  wishes  to  add,  must  be  against  his  interest.  The  effect  of 
allowing  the  additional  fact  to  be  stated  in  this  case,  would  completely  alter  the 
plaintiff's  rights :  for,  as  the  record  now  stands,  she  is  clearly  entitled  to  relief. 
After  publication  has  passed,  a  plaintiff  cannot  file  a  bill  of  review,  neither  can 
he  file  a  supplemental  answer.  Curling  v.  Marquis  Townshend  ;{c)  Livesey 
V.  Wilson  ;(d)  Edwards  v.  AVLeay  ;{e)  Const  v.  Barr;{J)  Bingham  v.  Daw- 
son;{g)  and  Lord  Bacon's  rule  as  stated  in  Patterson  v.  Slavghter.{h) 

Mr.  Pepys,  in  reply  : — There  is  no  similarity  between  giving  leave  to  file  a 
bill  of  review,  and  to  file  a  supplemental  answer.  A  supplemental  answer  is 
merely  to  put  a  new  fact  in  issue  :  the  object  of  filing  a  bill  of  review  is  to 
mend  a  case  by  new  evidence,  and,  for  that  reason,  such  a  bill  cannot  be  filed 
after  publication.  Patterson  v.  Slaughter  most  nearly  resembles  this  case  ; 
and  there  Lord  Hardwicke  granted  the  permission.  Here  there  is  no  danger  of 
perjury.  In  Const  v.  Barr  the  defendant  had  admitted  the  plaintiff's  title.  In 
Livesey  v.  Wilson^  the  party,  having  admitted  a  fact,  desired  to  qualify  it. 
These  cases  are  wholly  beside  the  present  question.  We  are  desirous  only  to 
put  in  issue  a  new  fact,  which,  if  proved,  will  be  a  legal  bar  to  the  plaintiff's 
claim  ;  and,  if  leave  be  refused  us,  the  plaintiff  will  get  our  property. 

•The  Vice-Chancellor  : — ^The  question  is,  whether  a  defendant  [•SOO] 
who  has  omitted,  in  consequence  of  the  neglect  of  his  solicitor,  to  put 

(^)Ain1i.S99.  (S)  fi  B«n  A  BMtt  140.  (c)  19  Vm.  G38.  (il)  1  V.  &  B.  149. 

(•}  S ▼.  4b  B. S56.    (OSMer.57.  (f )  JimM lUp. 343.    (A)  Anti. 399. 
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a  good  derence  upoii  the  record,  is  to  be  allowed  ihe  benefit  of  it,  by  filing  a 
supplemental  answer.  I  will  look  into  the  cases  that  have  been  cited  before  I 
finally  dispose  of  this  motion.  But  I  am  quite  sure  that,  before  publicatioa 
had  passed,  it  would  have  been  competent  to  the  defendant  to  file  a  bill,  stat- 
ing that  he  was  a  purchaser  for  valuable  consideration,  and  that  a  fine  had 
been  levied  to  him  more  than  five  years  ago  ;  and,  that  upon  a  bill  for  dower 
having  been  filed  against  him,  under  an  elder  title,  be  laid  all  his  papers  before 
his  solicitor  to  make  a  defence,  and  that  the  solicitor  omitted  to  set  up  the  fine 
and  non-claim,  and  to  pray  that  he  might  be  at  liberty  to  put  the  fine  and  non* 
claim  in  issue. 

12th  August. — The  Vice-Chancellor  : — In  this  case,  I  think  the  defendant 
must  have  liberty  to  put  in  a  supplement  answer,  but  the  replication  must  stand 
as  a  replication  to  the  supplemental  answer,  and  without  prejudice  to  the  depo- 
sitions taken ;  and  the  plaintiff  is  to  be  at  liberty  to  go  into  any  proofs  to  controvert 
the  facts  of  non-claim,  without  amending  the  bill  to  put  those  (acts  in  issue. 
The  defendant  must  also  pay  the  costs  of  this  application,  and  caused  by  and 
incident  to  the  putting  in  such  supplemental  answer.[l] 


f*510]  *MuNNiNos  t;.  Adamson. 

1837 ;  19th  3uly,-~Praeiie€.r^InJuneiion. 

MoHon  to  extend  the  common  injunction,  granted,  where  the  answer,  which  was  filed  on  the  aame 
morningr,  was  insufficient,  and  the  trial  was  oooiin^  on  the  next  day  but  one. 

Motion  to  extend  the  common  injunction  to  i<tay  a  trial  that  was  coming  on, 
on  the  next  day  but  one.  The  answer  was  filed  on  the  morning  of  the  day  on 
which  the  motion  was  made. 

The  Vice-Chancellor  said  that,  as  the  motion  was  made  too  late,  he  would 
not  grant  it,  unless  the  answer  was  insufficient. 

His  Honor,  having  read  the  answer,  said  that  it  was  insufficient,  and  made 
the  order. 

[I]  A  supplemental  answer  was  allowed  to  be  filed  to  correct  a  mistake  sworn  V>  have  arisen  on 
the  engrossment  of  the  answer,  and  not  discovered  until  afler  it  was  filed,  and  to  supply  an  omissioii 
of  the  solicitor  to  make  a  certain  schedule,  a  substantive  part  of  the  answer ;  but,  says  the  Chao- 
cellor,  **  there  can  be  no  doubt  Ihat  the  application  ought  to  bo  narrowly  and  closely  inspected,  and 
a  just  and  necessary  case  dearly  made  out.**  Bowen  v.  Cro9a^  4  Johns.  Ch.  Rep.  375.  The  defend- 
ant  who  was  an  attorney,  by  his  answer  admitted  that  he  had  certain  documents  in  his  possesstoD, 
and  by  a  supplemental  answer  wished  to  retract  the  admission,  but  permissfon  to  file  a  supplemental 
answer  was  refused,  the  Vioe-Cbanoellor  observing  that  this'ease  stood  in  a  difiTerent  situation  from 
those  in  which  it  was  allowed ;  for  in  most  of  those  cases,  the  statement  pri»poeed  to  be  made  waa 
supported  by  written  documents,  so  that  there  could  be  no  doubt  of  its  truth  ;  but  this  case  was  di- 
rectly the  reverse ;  besides,  the  defendant  must  have  been  aware  of  the  consequences  of  making  the 
admtasions,  which  he  sought  to  contradict*  Oreempo^d  v.  Atkimon,  4  Sim.  39.  And  see  further* 
1  Hofir.  Ch.  Ft.  SAl  to  344.    P§dmm  r.  Ski^iiK  3  Sim.  565. 
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Mr.  Home  and  Mr.  Lynch  moYed ;  Mr.  Teed  opposed,  and  cited  White* 
house  T.  Hickman.{a) 


Danoo  v.  Dando. 

18S7 ;  20th  3Q[j.~-Praetie0.-^ReHdu9. 

If  an  executor  admiu  that  all  the  testatoi*!  debu,  Slc^  have  been  paid,  the  court  will,  on  motion, 

order  the  ioeome  of  a  baiaoce,  paid  in  by  the  ezeeutor,  to  be  paid  to  the  peraon  entitled  to  the 

reaidge, 

Tas  suit  was  instituted  to  carry  into  effect  the  will  of  a  testator,  who  died 
in  1817,  having  bequeathed  his  personal  estate  to  trustees,  in  trust,  to  convert 
it  into  money,  to  lay  out  the  proceeds  on  government  or  real  securities,  and  to 
pay  the  income  to  the  plaintiff,  bis  widow,  for  life.  The  executor  admitted,  in 
his  answer,  that  all  the  testator's  debts  and  funeral  expenses  had  been  paid  ; 
and  a  balance,  which  he  had  paid  in,  under  an  order  of  the  court  had  been  laid 
out. 

*Mr.  Koe,  for  the  plaintiff  now  moved  that  the  dividends  then  accrued  [*r>l  1  ] 
due,  and  thereafter  to  accrue  due,  on  the  stock  purchased  with  the 
balance,  might  be  paid  to  her. 

.    The  ViCB-CaANCBLLOR: — If  an  executor  admits  assets,  he  does  it  at  his 
peril ;  and,  therefore,  I  shall  make  the  order  as  prayed. 


Handlby  v.  Billinge. 


1837 ;  3Uth  Ju[j,^Pra€ticer^DeposUion9, 

Practice  as  to  publishing  depositions  of  witnesses  examined  after  decree. 

Upon  an  inquiry  directed  by  the  decree,  a  witness  had  been  examined  before 
the  examiner. 

Mr.  Barber,  for  some  of  the  defendants,  now  moved  that  the  depositions  of 
this  witness  might  be  forthwith  published.  He  produced  a  certificate,  signed 
by  Mr.  Baines,  Mr.  Jackson,  and  Mr.  Mills,  three  of  the  clerks  in  court,  to  the 
following  effect : — *'  We  humbly  certify  that,  in  the  case  of  the  examination  of 
witnesses  after  a  decree,  auch  witnesses  having  been  examined  either  by  com- 
mission,  or  before  the  examiner,  the  publication  of  the  depositions  is  passed  by 
order  of  the  court,  unless  the  publication  be  passed  by  the  respective  clerks  in 
court  signing  a  consent  to  pass  publication,  in  the  six  clerks  rule-book.  But, 
in  the  examination  of  the  witness  by  the  master  personally,  a  circumstance 
rarely  occurring,  the  publication  is  by  warrant  granted  by  the  master." 

The  Vice-chancellor  ordered  the  depositions  to  be  published  accordingly. 

(a)  I  Sim.  &  Stu.  103.    [Brocks  v.  HaigK  8  Sim.  558.] 
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[*512]  •Davenport  v.  Davenport. 

1827 ;  2nth  jQ\y.-~Praetiee.—AeeounL 

Where  the  utitial  dceree  fcir  acof»unte  against  a  pereonal  repreeentativo  has  been  taken  upon  motion, 
the  matter  ought  to  require  the  voucheis  to  be  produced,  although  the  anawer  is  not  replied  to. 

This  was  a  bill,  against  an  administratrix,  for  the  usual  accounts.  The  usual 
decree  had  been  nnade,  by  consent,  upon  motion.  The  answer  not  being  re- 
plied to,  the  master  held  that  it  must  be  taken  to  be  true  as  to  the  accounts 
and  refused  to  require  the  vouchers  to  be  produced. 

Mr.  Bellasis,  for  the  plaintifi^  now  moved  for  liberty  to  file  a  replication  nt^nc 
pro  tunc^  or  that  the  master  might  be  ordered  to  proceed  as  if  a  replication  had 
been  filed  in  due  time  ;  and  cited  Mosely,  296. 

The  Vice-Chancellor  refused  the  motion,  but  said  that  the  master  would 
miscarry  if  he  did  not  require  the  vouchers  to  be  produced. 


WooLMORE  t;.  Burrows. 


1827 ;  3lst  July,  and  39th  Oct.— Executory  trust. -^WUL-^Conttrvelion. 

A  trust,  created  by  will,  to  purchase  land,  to  be  added  and  closely  entailed  to  tesfatoi's  family 
estate  in  the  possession  of  T.  B.,  testator  declaring  that  his  oliject  was  to  have  a  head  to  the  fam- 
ily, and  that  if  T.  B.  should  die  without  male  issue,  or  diaposo  of  the  family  estate,  the  residue  of 
his  fortune  should  go  to  A.  B  ,  or  his  nearest  relative  in  the  male  line ;  bbw  to  be  executed. 

The  will  of  Robert  Burrows,  Esq.  deceased,  dated  13th  August  1817,  after 
giving  several  pecuniary  legacies,  concluded  as  follows  :  ''The  residue  of  my 
fortune  to  be  laid  out  in  land  as  contiguous  as  practicable  to  Stradone,  in  the 
county  of  Cavan,  Ireland,  to  be  added,  and  closely  entailed  to  the  family 
[*513]  estate  now  in  the  ^possession  of  my  relative  Thomas  Burrows  ;  until 
such  purchase  is  made,  to  allow  Thomas  Burrows,  or  his  lawful  heir, 
two  and  a  half  per  cent  on  the  amount  of  the  said  residue.  1  appoint  Thomas 
Burrows,  of  Stradone,  Arnold  Burrows,  son  of  Colonel  Thomas  Burrows,  and 
my  good  and  worthy  friend,  John  Woolmore,  my  executors  ;  and  I  leave  to 
each  of  them  500/.** 

The  testator  made  a  codicil,  dated  ISth  August,  1818,  in  the  following 
words  ;  *'  My  object  in  wishing  to  improve  the  Stradone  estate,  is  to  have  a 
head  to  the  family,  who  I  hope  will  be  kind  and  attentive  to  the  different 
brnnclies.  Should  Thomas  Burrows  die  without  leaving  male  issue,  or  dispose 
of  Stradone  out  of  the  family  line,  it  is  my  desire  that  the  residue  of  my  fortune 
should  go  to  Arnold  Burrows,  son  of  Colonel  Thomas  Burrows,  of  Hill-street, 
or  to  his  nearest  relative  in  the  male  line.*' 

The  testator  died  in  February,  1819. 

A  bill  having  been  filed,  by  John  Woolmore,  against  Thomas  Burrows,  and 
Robert  and  Honora  Burrows^  two  of  hi«  children,  the  former  of  whom  was 
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born  in  the  teBtator's  life-time,  and  Bgninst  Arnold  Robineon  Burrows  and  Jane 
Freeman,  widow,  and  Eleanor  Burrows,  the  testator's  sisters  and  only  next  of 
kin,  to  have  the  trusts  of  the  will  carried  into  execution,  and  the  rights  and 
interests  of  the  parties  in  the  personal  estate  ascertained  and  declared,  it  was 
ordered,  by  the  decree  made  on  the  hearing  of  the  cause,  that  the  master  should 
inquire  what  estate  at  Stradone  was  meant,  by  the  testator,  by  the  de- 
scription of  the  Stradone  estate  in  the  county  of  Cavan,  Ireland,  and 
^whether  such  estate  was  subject  to  any  and  what  entail,  and  when  and  [*514] 
by  whom  created,  and  to  what  estates,  and  upon  what  trusts  the  same 
estate  was  limited,  and  who  was  or  were  entitled  thereto,  and  to  what  estate 
or  estates  :  and  that  the  master  should  inquire  whether  the  estate,  stated  in  the 
answer  of  the  defendant,  Thomas  Burrows,  to  have  been  agreed  to  be  pur- 
chased by  him,  was  a  proper  estate  in  which  to  invest  pait  of  the  residue  of  the 
testator's  estate  according  to  the  intention  of  the  testator,  as  expressed  in  his 
will :  and  it  was  also  ordered  that  the  master  should  inquire  who  was  the  per- 
son intended,  by  the  testator,  by  the  description  of  Arnold  Burrows,  son  of 
Colonel  Thomas  Burrows*  of  Hill  street. 

The  master  reported  that,  by  indentures  of  lease  and  release,  dated  the  2d 
and  3d  of  October,  1807,  being  the  settlement  on  the  marriage  of  the  defen- 
dant, Thomas  Burrows,  with  Susan  Seward,  Robert  Burrows  (who  was  the 
father  of  the  defendant,  Thomas  Burrows,  but  who  died  in  the  testator's  life- 
time,) and  the  defendant,  Thomas  Burrows,  conveyed  certain  lands,  &c.  which 
the  master  afterwards  reported  that  the  testator  meant  by  the  description  of 
his  Stradone  estate,  to  the  use  of  Robert  Burrows,  in  fee,  until  the  marriage, 
and,  after  the  marriage  (subject  to  two  trust  terms  of  300  years  and  350  years, 
and  to  three  rent  charges  of  600/.,  one  for  the  benefit  of  Thomas  Burrows 
during  the  lifes  of  Robert  and  Thomas  Burrows,  and  the  two  others  for  the 
jointures  of  Susan  Seward  and  Sophia,  the  wife  of  Robert  Burrows)  to  the  use 
of  Robert  Burrows,  and  his  assigns,  for  life,  without  impeachment  of  waste, 
with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  *use  of  Thomas  Burrows  and  his  assigns,  for  life,  [^515] 
without  impeachment  of  waste,  with  remainder  to  the  same  trustees  to 
presenre  contingent  remainders,  with  remainder  to  the  use  of  the  first  son  of 
Thomas  Burrows,  in  tail  male,  with  remainders  to  the  second,  third,  fourth, 
and  every  other  son  of  Thomas  Burrows,  successively,  in  tail  male,  with 
remainder  to  the  daughters  of  the  marriage,  as  tenants  in  common  in  tail,  with 
cross  remainders  between  or  amongst  them  in  tail,  and,  in  case  there  should  be 
but  one  such  daughter,  with  remainder  to  such  only  daughter  in  tail,  with  re- 
mainder to  Robert  Burrows  in  fee.  The  trusts  of  the  term  of  300  years  were 
to  raise  6,000/.  of  which  1,500/.  were  to  be  applied  for  the  portions  of  the 
younger  children  of  Robert  Burrows  and  Sophia  his  wife,  and  the  remainder 
towards  payment  of  certain  debts  of  Robert  Burrows,  and  the  surplus  (if  any) 
was  to  be  paid  to  Robert  Burrows.  The  term  of  350  years  was  created  for 
securing  the  three  rent-charges  of  500/.,  and,  after  the  decease  of  Thomas  Bur- 
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rows,  to  raise  2^^001.  for  the  portions  of  the  younger  children  of  the  marriage. 
And  powers  were  given  to  Thomas  Burrows  to  jointure  an  after-taken  wife 
to  the  amount  of  300/^  and  for  Robert  Burrows  and  Thomas  Burrows  to 
charge  the  estates  with  3,000/.  each,  and  for  Robert  Burrows,  during  his  lifci 
and,  after  his  decease,  for  Thomas  Burrows,  to  grant  leases  of  the  estates,  for 
lives,  or  thirty*one  years. 

The  master  found  that  the  estates  at  Stradone  were  subject  to  the  entail 
created  by  the  settlement,  and  were  limited  to  such  uses,  and  upon  such  trusts, 
and  subject  to  such  powers,  provisoes,  limitations  and  agreements  as  were 
therein  mentioned  ;  and  that  Thomas  Burrows  was  entitled  thereto,  as 
[*516]  tenant  for  life,  by  *virtue  of  the  settlement,  with  remainder  to  his 
ilrst  and  other  sons  in  tail  male,  with  remainder  to  his  daughters,  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them  in  tail,  with  the 
ultimate  remainder  to  Thomas  Burrows  in  fee. 

And  the  master  also  found  that  the  estate,  stated  in  the  answer  of  the  de- 
fendant Thomas  Burrows  to  have  been  agreed  to  be  purchased  by  him,  was  a 
proper  estate  in  which  to  invest  part  of  the  residue  of  the  testator's  estate,  ac- 
cording to  the  intention  of  the  testator  as  expressed  in  his  will.  And  he  found 
that  the  defendant  A.  R.  Burrows  was  the  person  intended  by  the  testator  by 
the  description  of  Arnold  Burrows,  son  of  Colonel  Thomas  Burrows,  of  Hill 
street. 

I'homas  Burrows,  having  afterwards  made  another  purchase,  and  the  mas- 
ter having  approved  of  it,  it  was  referred  to  the  master,  by  the  decree  on  fur- 
ther directions,  to  settle  a  proper  settlement  of  the  estates,  already  purchased 
and  thereafter  to  be  purchased,  with  the  testator's  residuary  estate,  upon  the 
uses  and  trusts,  and  according  to  the  directions  expressed  and  declared  concerning 
the  same  in  and  by  the  said  will  and  codicil.  And  the  court  declared  that  the 
defendant  A.  R.  Burrows,  was  the  person  intended  by  the  testator  by  the 
description  of  A.  Burrows,  son  of  Colonel  T.  Burrows,  of  Hill  street. 

Two  drafts  of  a  settlement  having  been  brought  in  before  the  master,  one 
on  the  part  of  the  defendant  Tliomas  Burrows,  and  the  other  on  the  part  of 
the  defendant  Arnold  Robinson  Burrows,  the  master  rejected  the 
[*517]  former,  and  made  certain  alterations  and  additions  *to  the  latter,  and 
certified  to  the  court  that  he  had  approved  of  the  last  mentioned  draft, 
with  such  alterations,  as  a  proper  draft  or  settlement  of  the  estates  already  pur- 
chased and  thereafter  to  be  purchased. 

By.that  settlement,  those  estates  were  limited  to  the  defendant  Thomas  Bur- 
rows for  life,  without  impeachment  of  waste  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  with  remainders  to  Robert  Burrows,  the  son  of 
Thomas  Burrows,  (who  was  born  in  the  testator's  life-time,)  for  life,  without 
impeachment  of  waste,  with  remainders  to  trustees  to  preserve,  &c.,  with  re- 
mainders to  the  sons  of  that  Robert  Burrows,  successively,  in  tail  male,  with 
remainder  to  James  Edward  Bunows,  (another  son  of  the  defendant  Robert 
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Burrow8,(a)  who  had  been  recently  born,)  in  tail  male,  with  remainders  to 
every  other  sob  of  the  defendant  Robert  Burrows,  successively,  in  tail  male, 
with  remainder  to  Arnold  Robinson  Burrows,  for  life,  with  remainder  to  trus- 
tees to  preserve,  &c.,  with  remainder  to  the  sons  of  A.  R.  Burrows,  succes- 
sively, in  tail  male,  with  remainder  to  William  Nesbit  Burrows,  son  of  the  said 
Colonel  Thomas  Burrows,  for  life,  without  impeachment  of  waste,  with  re- 
mainder to  trustees,  dec,  with  remainders  to  the  first  and  other  sons  of  Wil- 
liam  Nesbit  Burrows,  successively,  in  tail  male,  with  remainder  to  the  heirs  male 
of  the  body  of(6)  Burrows,  grandfather  of  Arnold  Robinson  Bur- 

rows, with  remainder  to  the  heirs  male  of  the  body  of(6)  Bur- 

rows, greatgrandfather  of  A.R.  Burrows,  with  ^remainder  to  A.  R.  [^518] 
Burrows,  in  fee.    And  the  settlement  contained  a  power  to  the  de- 
fendant Thomas  Burrows,  during  his  life,  and  after  his  decease,  for  the  person 
entitled  to  the  first  estate  of  freehold  or  inheritance,  to  lease  the  premises 
either  for  three  lives  or  for  thirty-one  years. 

To  this  report  exceptions  were  filed  on  behalf  of  the  defendants  Thomas 
Burrows  and  Robert  Burrows,  his  son,  and  also  on  behalf  of  Arnold  Robinson 
Burrows.  The  exceptions  taken  by  the  defendant  A.  R.  Burrows,  were  that 
the  master  had  not  inserted  any  clause  for  limiting  the  estates,  purchased  and 
to  be  purchased,  to  him  in  the  event  of  Thomas  Burrows  disposing  of  the 
Stradone  estate  from  his  male  line :  whereas  the  draft  settlement  ought  to 
have  contained  a  clause  for  limiting  the  estates  to  him  and  his  heirs,  or  the 
heirs  of  his  body,  or  to  him  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  in  the  event  of  Thomas  Burrows  concurring  in  any  act  whereby 
the  entail  of  the  Stradone  estates,  in  the  male  line,  might  be  barred  : 
and  that  an  estate  for  life  only  was  limited  to  the  exceptant :  whereas,  the 
estates  ought  to  have  been  limited  to  him  in  fee  simple,  or  otherwise  in  tail 
male ;  or,  if  an  estate  for  life,  with  remainder  to  his  first  and  other  sons,  ought 
to  have  been  limited  to  him,  by  the  settlement,  then  the  immediate  remainder 
in  fee,  on  failure  of  his  issue  male,  ought  to  have  been  Iimi.ted  to  him. 

The  exceptions  taken  by  the  defendants  Thomas  Burrows  and  Robert  Bur- 
rows, were  that  the  master  had  not  limited  the  estates  to  be  purchased  accord- 
ing to  the  testator's  intention  ;  it  having  been  the  testator's  declared 
intention  that  the  estates  to  be  purchased  and  ^settled  should  be  added  [*519] 
and  closely  entailed  to  the  Stradone  estate,  which  was  the  family 
estate :  and  that  the  master  had  certified  that  he  had  rejected  a  draft 
of  a  settlement  brought  in  before  him  by  the  defendant  Thomas  Burrows : 
whereas  the  master  ought  not  to  have  rejected  the  said  draft,  but  ought  to 
have  adopted  and  approved  the  limitations  therein'proposed  of  the  estates  to 
be  settled  according  to  the  will  and  codicil  of  the  testator :  and  that  the 

(a)  It  did  not  ippesr,  lhn&  tlM  |«p«n  with  whkli  the  reporter  wm  fnrnishtd,  that  this  ion  wis 
made  a  partj  to  the  iDit. 

(6)  Blank!  were  left  for  theee  namee  in  the  dnit 
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master  had,  by  the  draft  of  the  settlement  which  he  had  approved,  limited 
to  the  defendant,  Robert  Burrowsi  the  eldest  son  of  the  defendant  Thomas 
Burrows,  an  estate  for  life  only,  with  remainder  to  his  first  and  other  sons 
in  tail  male :  whereas  the  master  ought  to  have  given  an  estate  in  tail 
general,  or  in  tail  male,  to  the  defendant  Robert  Burrows,  and  not  an  estate 
for  life  only  :  and  that  the  master  had,  in  failure  of  issue  male  of  the  defend- 
ant Thomas  Burrows,  wholly  excluded  the  daughters  of  the  said  defendant 
from  any  succession  to  the  estates ;  whereas  the  master  ought  not  to  have 
approved  of  a  draft  of  any  settlement  by  which  the  daughters  of  the  defend- 
ant Thomas  Burrows  were  excluded  :  but.  he  ought,  on  failure  of  issue  male 
of  the  defendant  Thomas  Burrows,  to  have  limited  the  estates  to  the  daughters, 
as  tenants  in  common  in  tail,  with  cross  remainders  between  or  amongst 
them ;  and  ought  to  have  limited  the  ultimate  reversion  or  remainder  in  fee 
of  the  estates,  after  the  limitation  to  the  issue  male  and  female  of  the  de- 
fendant Thomas  Burrows,  to  the  defendant  Thomas  Burrows,  as  the  heir  at 

law. 
[*520]  *Mr.  Sugdetif  and  Mr.  Pemberton^  for  Arnold  Robinson  Burrows : — 
The  question  is  :  what  is  the  true  construction  of  the  will  and  codicil  ? 
The  estate  referred  to  by  the  testator  was  settled  in  strict  settlement ;  but  it 
certainly  was  limited  to  the  daughters  as  tenants  in  common  in  tail.  It  can- 
not be  denied  that,  in  the  will,  there  was  no  exclusion  of  any  issue  of  Thomas 
Burrows.  But  the  codicil  puts  an  end  to  all  doubt  upon  the  subject;  for  it  is 
quite  clear  that  the  testator  could  not  mean  a  female  head  to  the  family ;  and 
the  estate  was  to  go  over  if  Thomas  Burrows  died  without  male  issue  :  and, 
when  an  estate  is  directed  to  go  over  in  default  of  male  issue,  the  issue  female 
can  not  take.  The  male  line  alone  can  be  included  in  the  limitations.  A  son 
of  a  daughter  can  not  be  included,  because,  if  he  is  to  take,  bis  mother  must 
take  before  him,  which  she  could  not  do,  as  the  estate  was  to  go  over  only  on 
the  extinction  of  male  issue.. 

The  next  direction  in  the  codicil  is  :  '^Should  Thomas  Burrows  die  without 
having  male  issue,  or  dispose  of  Slradone  out  of  the  family  line,  it  is  my  de- 
sire that  the  residue  of  my  fortune  should  go  to  A.  Burrows,  son  of  Colonel 
Thomas  Burrows,  of  Hill  street,  or  to  his  nearest  relative  in  the  male  line.'' 
The  master  has  rejected  every  word  of  this  direction.  It  is  true  that  a  tenant 
in  tail  can  not  be  prevented  from  suffering  a  recovery  :  but  an  estate  may  be 
settled  so  as  to  shift  on  his  doing  any  act  to  prevent  the  estate  going  in  the  line 
in  which  it  is  settled.  The  master  should  have  given  effect  to  this  direction^ 
by  inserting  a  clause  for  shifting  the  estate* 

The  next  question  is,  whether  Robert  Burrows  should  have  an 
[*521]  estate  tail,  or  for  life  only.  Now  the  testator  ^directs  the  estate  to 
be  closely  entailed.  Robert  was  born  in  the  testator's  life- time.  He 
might,  therefore,  have  been  made  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail.  Humberston  v.  Huniberston{b)  is  an  authority  for  this 
limitation. 

(6)  1  P.  W.  998,  kit  fditioD.  whm   the  own  an  aollcetod  down  to  the  praeent  time. 
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The  only  other  exception  relates  to  the  ultinaate  limitation  in  ^e.  The  tes- 
tator directs  that,  when  the  estate  goes  over,  the  residue  ot  his  fortune  should 
j^o  to  Arnold  Burrows,  or  his  (that  is  Arnold  Burrows')  nearest  relative  in  the 
male  line.  That  passes  the  reversion  in  fee.  It  is  clear  that  it  must  remain 
in  Arnold  Burrows,  or  his  nearest  relative  in  the  male  line.  W;b  contend, 
therefore,  that  the  master  ought  to  have  given  him  a  remainder  in  fee,  expec- 
tant upon  the  failure  of  his  issue  male.  ^ 

Mr.  PepySy  and  Mr.  R.  Roupell,  for  the  son  of  Thomas  Burrows,  who  was 
born  after  the  testator's  death,  contended  that  the  clause  of  forfeiture  was  nu- 
gatory, as  it  was  intended  to  guard  against  what  could  not  happen,  as  Thomas 
Burrows  could  not  dispose  of  the  Stradone  estate,  and  therefore  that  clause 
was  not  to  be  extended  to  an  act  of  a  son  of  Thomas  Burrows. 

Mr.  flofTie,  and  Mr.  RoupeU,  for  Tholnas  and  Robert  Burrows : — The 
estate  to  be  purchased  is  to  be  a  kind  of  accessory  to  the  Stradone  estate. 
There  is  to  be  no  separation  between  them.  The  new  estate  must 
have  precisely  the  same  limitations  as  the  old  one,  or  else  it  will  not  *be  L*522] 
an  addition  to  that  estate.  Upon  this  point  the  will  is  clear.  Is  any 
alteration  in  this  lespect  made  by  the  codicil  ?  That  instrument  contains  no 
devise,  nor  any  new  course  of  limitation,  but  was  made  under  an  erroneous 
impression  that  Thomas  Burrows  (who  was  tenant  for  life  of  the  Stradone 
estate)  was  tenant  in  tail  of  it.  This  is  evident,  by  the  testator  supposing  that 
Thomas  Burrows  could  dispose  of  the  Stradone  estate.  If  he  has  mistaken 
the  limitations  of  that  estate,  it  does  not  alter  the  general  purpose  expressed 
in  the  will.  The  codicil  is  so  inaccurate  that  the  court  cannot  act  upon  it. 
The  only  safe  course  is  to  take  the  settlement  of  the  Stradone  estate  as  a 
guide.  If  an  estate  for  life  in  the  new  estate  is  to  be  given  to  Robert  Bur- 
rows, the  two  estates  may  be  separated  ;  as  Thomas  Burrows,  being  tenant  in 
tail  of  the  Stradone  estate,  may  bar  the  entail  of  it. 

Mr.  Rose,  and  Mr.  Knapp,  for  Robert  and  Honora  Burrows,  'two  of  the 
children  of  Thomas  Burrows : — Under  the  settlement  of  the  Stradone  estate, 
Robert  Burrows  is  the  first  tenant  in  tail,  and  must  take  a  similar  estate  under 
the  true  construction  of  the  will.     Under  that  clause  which  relates  to  Thomas 
Burrows,  or  his  lawful  heir,  the  whole  inheritance  would  vest  in  him.     But 
this  clause  is  qualified  by  the  direction  that  the  new  estate  is  to  be  added  and 
closely  entailed  to  the  Stradone  estate.     The  testator,  therefore,  declares  it  to 
be  his  intention  to  connect  the  two  estates.    Now  how  are  these  words  con- 
trolled by  the  codicil,  so  as  to  exclude  the  daughter  of  Thomas  Burrows. 
The  expression  *'  head  to  a  family,"  is  not  an  exclusion  of  a  female  head. 
The  words,  "closely  entailed,"  have  reference  to  the  existing  settle- 
ment, which  includes  daughters  as  *well  as  sons.     The  kindness  to  the    [*523] 
diflferent  branches  of  the  family  is  not  confined  to  males  only.     It  is 
impossible  to  deny  that  the  general  intention  of  the  testator  is  to  keep  the  new 
estate  consolidated  with  the  Stradone  estate.     He  never  could  intend  that  the 
eldest  son  should  have  an  estate  for  life  only,  and  that  his  younger  brother 
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should  have  an  estate  tail.  The  general  gift  of  the  inheritance  to  Thooaas 
Burrows,  is  so  far  qualified  as  to  let  in  the  limitations  of  the  settlement,  and 
no  farther  :  both  male  and  female  descendants,  therefore,  should  be  included. 
Blackburn  v,  StableSf(c)  Jervoise  v.  D.  of  Northumberland.{d) 

The  clause  of  forfeiture,  like  all  other  clauses  of  the  same  nature,  must  be 
construed  striclly. 

Mr.  SugdeUy  in  reply : — It  has  been  said  that  Thomas  Burrows  had  no  power 
to  defeat  the  limitations  of  the  Stradone  estate.  I  admit  that  he  had  no  power 
to  do  it,  by  himself;  but  he  had  that  power  by  joining  with  the  tenant  in  tail. 
Nobody  but  Thomas  Burrows  can  defeat  those  limitations  in  his  life-time.  A 
base  fee,  indeed,  may  be  created,  but  still  all  the  remainders  would  take  effect. 
Then,  as  to  whether  Thomas  Burrows  is  to  be  tenant  for  life,  or  tenant  in 
tail.  When  the  testator  says  that  he  means  to  increase  the  Stradone  estate,  be 
intends  to  entail  the  new  estate  as  closely  as  the  law  will  allow  him.  The  set- 
tlement of  the  Stradone  estate  is  to  be  taken  as  a  precedent  at  the  time 
when  it  was  made  ;  and,  if  so,  Robert  Burrows  must  be  made  tenant 
[♦524J  *for  life.  We  have,  in  no  respect,  departed  from  the  limitations  of 
that  settlement.  The  father  and  son  were  there  made  tenants  for  life ; 
and  here  also  we  make  the  father  and  son  tenants  for  life.  Our  limitations,  re- 
gard being  had  to  existing  circumstances,  are  precisely  the  same  as  those  of  the 
settlement  referred  to.  It  was  observed  in  Perrin  v.  Blake,{e)  that,  under  a 
limitation  to  A.  and  the  heirs  of  his  body,  A.  takes  first  an  estate  for  life,  and  then 
an  estate  tail.  Now  under  our  limitation  Robert  Burrows  will  take  an  estate  for 
life ;  and  he  has  an  estate  for  life  in  the  other  estate  also ;  and,  if  he  does  no 
act  to  defeat  the  limitations  of  the  settlement,  both  estates  will  go  precisely  to 
the  same  persons. 

In  Blackburn  v.  Stables,  the  question  was  whether  one  man  should  have  an 
estate  tail,  or  in  strict  settlement.  Leonard  v.  Earl  of  Sussex,  is  a  powerful 
authority  for  what  we  are  contending  for.(/)  Papillon  v.  Voice{g)  is  the 
strongest  case,  upon  the  subject,  that  ever  came  before  a  court  of  justice.  Who 
are  closely  to  entail  the  estate  ?  Why  the  trustees  who  are  to  purchase  it.  The 
subject  of  the  entail  did  not  exist  when  the  testator  died  ;  and  the  trustees  must 
conform  to  the  rule  of  the  court.  Where  there  is  an  intention  to  entail  strictly, 
all  persons  born  in  the  life-time  of  the  testator,  must  be  made  tenants  for  life. 
As  to  the  second  son  being  made  tenant  in  tail,  the  testator,  had  he  known  that 
that  must  be  the  case,  would  only  have  regretted  that  all  the  sons  could 
[*525]  not  be  made  tenants  for  life.  If  the  daughters  are  included,  the  ^estate 
will  not  go  over  if  Thomas  Burrows  dies  without  male  issue. 
The  Vicb-Chancbllor  : — The  plaintiff  in  this  case  is  a  mere  trustee,  and 
the  object  of  the  bill  is  to  have  the  rights  of  the  co-defendants  declared  by  the 
court,  in  order  that  estates  purchased  in  pursuance  of  the  trusts  of  the  testator*s 
will  and  codicil,  may  be  settled  upon  those  trusts.   The  master  was  directed  to 

.   (O  9  V.  &  B  367.        (<l)  1  J.  &  W.  559.       (e)  4  Burr.  3679.    1  Black.  672.    DoagL  329. 
(/)  2  Vern.  526.  {g)  2  P.  W,  471. 
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settle  a  proper  deed  for  that  purpose  ;  and,  under  this  direction,  he  had  to  ex- 
ercise his  own  judgment  upon  the  true  construction  of  the  will  and  codicil. 
Both  parties  are  dissatisfied  with  his  judgn>ent,  and  have  taken  exceptions  to 
the  report.  The  defendants,  Tliooias  and  Robert  Burrows,  object  that  the  limi- 
tations of  the  settlement  in  their  favor,  are  not  co-extensive  with  their  rights, 
according  to  the  true  construction  of  the  will  and  codicil.  On  the  other  hand, 
the  defendant  Arnold  Burrows  insists  that  those  limitations  are  not  sufficiently 
strict,  and  that  the  deed  should  contain  what  is  termed  a  shifting  clause,  but 
what,  in  plain  language,  may  be  called  a  clause  of  forfeiture,  by  Thomas  and 
all  his  issue,  in  case  be  should  do,,  or  concur  in  any  act  to  alien  the  Stradone 
estate. 

It  often  happens  that  the  court  is  cafted  on  to  expound  a  meaning  and  exe- 
cute a  purpose  which  the  testator  himself  could  not  have  explained  in  their 
detail ;  and  the  court  is  then  driven  to  the  necessity  of  giving  such  direc- 
tions as  it  conceives  to  be  nearest  to  a  probable  and  rational  purpose  in  the  tes- 
tator's mind.  The  present  case  is  of  that  class.  I  think  it  reasonably 
clear  that  the  testator  intended  to  continue  the  name  *and  augment  the  [*526] 
property  of  the  family  stock  from  which  he  sprang,  and,  for  that  pur- 
pose, added  his  own  fortvme  to  the  family  estate,  and  wished  to  keep  them  per- 
manently united ;  but  he  had  no  distinct  idea  of  the  detail  through  which  his 
meaning  could  be  executed.  He  knew  that  the  defendant,  Thomas  Burrows, 
was  in  possession  of  the  family  estate,  under  an  entail ;  but  he  evidently  was 
ignorant  of  the  legal  nature  of  an  entail,  and  of  the  means  by  which  it  might 
be  continued  or  destroyed.  His  will  is  in  these  words  :  "  The  residue  of  my 
fortune  to  be  laid  out  in  land  as  contiguous  as  possible  to  Stradone,  in  the 
county  of  Cavan,  Ireland,  to  be  added  and  closely  entailed  to  the  family  estate 
now  in  the  possession  of  my  relative,  Thomas  Burrows.  Until  such  purchase 
is  made,  to  allow  Thomas  Burrows,  or  his  lawful  heir,  two  and  a  half  per  cent, 
on  the  amount  of  the  said  residue.'*  And  th^n  he  appoints  that  Thomas  Bur- 
rows, the  defendant  Arnold  Burrows,  and  the  plaintiff,  his  executers.  If  his 
will  had  rested  there,  I  think  his  purpose  might  have  been  executed  without  as- 
suming great  latitude  of  construction.  The  estates  to  be  purchased  irust  have 
been  limited  to  every  person  who  could  take  under  the  settlement.  But  the 
important  words,  '' closely  entailed,'*  would  require  the  limitations  to  be  as 
strict  as  the  rules  of  law  would  permit ;  and  every  person  in  esse  at  the  testa* 
tor's  death  must  have  tnken  a  life  estate,  and  no  more.  If  this  exposition  of  the 
testator^s  meaning  could  be  deemed  conjectural,  I  think  it  would  be  a  conjecture 
approaching  more  nearly  to  a  rational  construction  of  intention  than  any  other 
which  could  be  imputed.  A  year  afterwards,  he  made  a  codicil,  the  intention 
of  which  evidently  was  to  confine  the  limitations  in  favor  of  Thomas, 
to  his  issue  male,  and,  at  the  *same  time,  to  prevent  an  alienation  of  [*d27} 
the  Stradone  estate.  His  words  are  :  "  My  object  in  wishing  ta  im- 
prove the  Stradone  estate,  is  to  have  a  head  to  the  family,  who  I  hope  will  be 
kind  and  attentive  to  the  different  branches.    Should  Thomas  Burrows  die 
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without  having  male  issue,  or  dispose  of  Stradone  out  of  the  family  line,  it  is 
my  desire  that  the  residue  of  my  fortuue  should  go  to  Arnold  Burrows,  son  of 
Colonel  Thomas  Burrows,  of  Hill  street,  or  his  nearest  relative  in  the  male 
line."  Under  the  united  eflfect  of  the  will  and  codicil,  the  master  has  framed 
limitations  excluding  the  female  issue  of  Thomas,  and  giving  to  him  and  Robert 
(his  only  issue  in  esse  at  this  time)  estates  for  life,  with  remainders,  to  their 
issue,  respectively,  in  tail  male.  So  far,  I  do  not  think  the  limitations  imposedt 
by  the  master,  on  Thomas  and  his  issue,  are  more  strict  than  they  ought  to  be: 
and  there  is  one  point  in  which  I  think  the  master  ought  to  have  fettered  the 
power  of  Thomas  to  alienate  the  testatoi^s  estate  more  than  he  has  done.  As 
the  limitations  stand,  Thomas,  having  the  estate  of  freehold  in  possession,  by 
joining  with  any  tenant  in  tail,  may  bar  the  remainders,  and  alien  the  estate ; 
which  would  be  obviously  inconsistent  witli  the  general  intent  of  the  testator. 
If  the  master  had  limited  the  first  estate  of  freehold  to  trustees  and  their  heirs, 
during  the  life  of  Thomas,  in  trust  for  him,  (a  course  now  frequently  adopted 
in  family  settlements,)  Thomas  would  be  disabled,  by  any  act  during  his  life, 
to  alien  the  estate  ;  and  so  far  the  testator's  estate  would  remain  closely  en- 
tailed.    Such  a  limitation  would  effectuate  the  clear  intention  of  the  testator, 

of  preventing  an  alienation  of  his  own  estate,  which  must  be  implied 
[*528]  to  have  been  as  much  his  object  *as  preventing  an  alienation  of  the 

Stradone  estate.  I  therefore  think  the  limitations  in  favor  of  Thomas 
should  be  varied,  by  vesting  the  first  estate  of  freehold  in  trustees  during  his 
life,  in  trust  for  him,  without  impeachment  of  waste  ;  and  the  other  limitations 
are  proper. 

On  the  part  of  Arnold,  it  was  insisted  that,  under  that  member  of  the  sen- 
tence in  the  codicil  which  provides  against  Thomas  disposing  of  the  Stradone 
estate  out  of  the  family  line,  the  shifting  clause  I  have  adverted  to  ought  to  be 
introduced  by  way  of  proviso.  It  is  not,  however,  the  usage  of  a  court  of  equity 
to  inflict  or  enforce  forfeitures.  In  giving  effect  to  the  executory  directions  of 
a  will,  the  court  will  guard  all  rights  by  restrictions  and  covenants  in  the  way 
of  limitations :  but,  whether  the  clause  insisted  on  should  be  called  a  forfeiture 
or  a  limitation  over,  is  not  material ;  for  I  have  found  no  instance  in  which  the 
court  has  gratuitously  imposed  a  limitation,  amounting  to  a  forfeiture,  against 
one  man,  for  the  act  of  another  with  whom  he  is  not  in  privity.  But.  in  the 
present  case,  such  a  proviso  would  be  singularly  absurd :  the  act  of  Thomas 
in  alienating  the  Stradone  estate,  could,  in  no  contingency,  be  injurious  to  Ar- 
nold or  his  issue;  for  they  are  not  in  that  *' family  line**  which  could  ever 
inherit  the  Stradone  estate  under  the  entail  to  which  the  testator  alludes ;  and, 
on  the  contrary,  the  effect  of  such  a  clause  would  be  to  impose  a  forfeiture  of 
the  testator^s  estate  on  the  issue  of  Thomas,  as  resulting  from  the  construction 
of  a  codicil,  the  obvious  object  of  which  was  to  keep  both  the  estates  united 

and  descendible  to  them. 
[*529]      *Tho  next  consideration  is,  what  ought  to  be  the  limitations  in  failure 

of  issue  male  of  Thomas.    The  master  has  given  an  estate  for  life  to 
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Arnold  and  bis  brother,  successiyely,  witb  remainders  to  their  issue  in  tail  male, 
and  witb  remainder  to  any  future  issue  male  of  their  father.  So  far  I  think 
the  master  is  right :  but,  the  question  is,  whether,  under  the  words,  ''  the  resi- 
due of  my  fortune  to  go  to  Arnold  or  to  bis  nearest  relative  in  the  male  line,'' 
the  limitations  should  be  carried  into  the  ascending  line  ;  the  words,  are,  cer- 
tainly, capable  of  being  extended  to  the  ascending  line  of  ancestors  indefinitely. 
Butt  if  you  once  travel  out  of  the  descending  line,  I  know  of  no  particular  stock 
at  which  the  court  ought  to  stop  whilst  the  pedigree  of  the  family  affords  sub- 
jects. I  think  it  was  reasonable,  in  failure  of  issue  male  of  Arnold,  to  insert 
limitations  in  favor  of  his  younger  brother,  and  of  any  future  issue  male  of  his 
father :  they  are  reasonably  consistent  with  the  words,  **  nearest  relative  in  the 
male  lioe.**  To  that  extent,  therefore,  I  think  the  limitations  of  the  settlement 
should  remain  as  approved  by  the  master,  and  that  those  to  the  ascending  line 
should  be  expunged  ;  and  I  think  that  the  master  has  come  to  a  fair  and  rea- 
sonable conclusion  in  limiting  the  remainder  in  fee  to  Arnold.  With  these 
variations,  I  think  that  the  report  of  the  master  approving  the  settlement,  must 
be  confirmed.[l] 


^Ferguson  v.  Tadman.    Ruck  v.  Tadman.  [*530] 

1637  ;  23d  Juiy.^—InUrett.^—Vendor  and  purekiuer. 

The  MDoant  of  deterioration  of  au  estate  pending  a  auit  for  epecific  performance,  havtn|^  been  as. 
certained  bj  an  iMue,  the  puicbaeer  was  allowed  it  ont  of  his  purchase  money,  which  he  had  paid 
into  conrt  nnder  an  order,  with  interest  from  the  time  when  he  paid  in  his  money. 

In  May,  1818,  Thomas  Colyer,  one  of  the  defendants,  purchased  a  farm,  in 
Kent,  of  the  plaintiffs.  By  one  of  the  conditions  of  the  sale,  the  purchaser 
was  to  be  entitled  to  possession  of  the  farm  at  Michaelmas,  1818.  He 
accordingly  attended  there,  on  that  day  for  the  purpose  of  receiving  the  pos- 
session ;  but  the  defendants  M.  and  L.  Tadman,  who  were  in  possession,  re- 
fused to  quit.  Colyer  thereupon  gave  notice  to  the  vendors,  that  he  should  re- 
quire them  to  reimburse  him  any  loss  he  might  sustain  in  consequence  of  not 
receiving  possession  of  the  premises  pursuant  to  the  conditions  of  sale,  or  in 
respect  of  the  deposit  he  had  paid  to  the  auctioneer,  or  the  residue  of  the  pur- 
chase money ;  and  that  he  was  ready  to  complete  his  purchase.  The  vendors 
having  informed  him  that  they  were  about  to  proceed  against  the  Tadmans  to 
compel  them  to  deliver  up  the  possession  of  the  premises  to  him,  he  refrained 
from  rescinding  the  agreement.  In  November,  1818;  the  vendors  filed  two  bills, 
against  Colyer,  the  Tadmans,  and  other  persons,  to  enforce   performance 

[1]  A.  haTini^  a  power  of  reTocation  and  new  appointment  otct  an  estate  of  which  B.,  his  heir, 
was  tenant  in  tail,  by  his  will  directed  the  esUte  "  to  be  attached  to  his  title  as  closely  as  possible." 
Hold,  that  the  estate  of  B.  and  all  other  tenants  in  tail  in  me  at  A.*s  death,  (bein|^  in  the  line  of  the 
title,)  were  abridged  to  estates  for  life  only.    Lord  DweUvUr  t.  Bwl  •/  Iffingham,  3  Bear.  180,  n. 
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of  the  contract.  In  1819,  a  receiver  was  appointed  of  the  rents  and  profits  of 
the  property,  in  both  suits.  The  causes  were  heard  in  December,  1821,  when 
tho  usual  inquiry  as  to  title  was  directed  to  be  made.  The  master  having  ap- 
proved of  the  title,  and  the  causes  being  set  down  for  further  directions,  Colyer, 
in  June,  1823,  presented  two  petitions  to  the  court,  complaining  that, 
1*531]  since  Michaelmas,  1818,  the  estate  had  ^become  much  deteriorated  in 
value,  by  mismanagement  and  neglect,  and  praying  for  an  inquiry  to  as- 
certain the  amount  of  such  deterioration^  and  that  he  might  be  at  liberty  to  de* 
duct,  out  of  the  purchase  money,  what  the  master  should  find  to  be  proper  to 
be  allowed  him.  By  the  decree  on  further  directions,  it  was  ordered  that  Col- 
yer should  pay  his  purchase  money  into  court,  on  or  before  the  29th  of  Sep-* 
tembcr,  1822  :  that  the  receiver  should  then  deliver  up  to  him  the  possession 
of  the  prenjises,  and  that  all  proper  parties  should  join  in  conveying  them  to 
him ;  and  an  inquiry  was  directed  to  ascertain  to  what  extent  the  estate  had 
been  deteriorated  since  Michaelmas,  1818.  Colyer  paid  his  purchase  money 
into  court  on  the  27th  of  September,  1823,  and  was  then  Jet  into  possession  of 
the  property.  The  master  found  the  deterioration  to  amount  to  787/.  3^.  5d. 
The  plaintiffs  and  the  defendant  Colyer  both  excepted  to  the  report ;  the  former 
alleging  that  the  premises  had  not  been  deteriorated  at  all,  and  the  latter  that 
they  had  been  deteriorated  to  the  extent  of  1,656/.  9^.  8d.  Upon  the  exceptions 
coming  on  to  be  heard,  an  issue  was  directed  to  be  tried  at  the  next  spring  as- 
sizes, in  order  to  ascertain  whether  the  premises  were,  upon  the  whole,  in  a 
worse  state  and  condition  at  Michaelmas,  1823,  than  they  were  at  Michaelmas, 
1818,  either  by  occasion  of  the  buildings  not  having  been  kept  in  repair,  or  by 
reason  of  the  lands  having  been  used  in  an  unhusbandlike  and  improper  manner ; 
and,  if  they  were,  to  what  amount  and  value  in  the  whole.  The  jury  found 
that  the  property  was  in  a  worse  state  and  condition,  from  the  causes  before 
mentioned,  to  the  amount  and  value  of  1,652/.  Upon  this  finding,  Colyer  pe- 
titioned the  court  that  the  amount  found  by  the  verdict,  with  interest, 
[♦532]  at  4/.  per  *cent,  from  the  day  on  which  he  paid  in  his  purchase  money, 
might  be  raised  by  sale  of  a  competent  part  of  the  stock  in  which  that 
money  had  been  invested,  and  be  paid  to  him,  and  that  he  might  also  be  paid 
his  costs  incurred  in  the  trial  of  the  issue.  The  petition  now  came  on  to  be 
heard. 

Mr.  Heald  and  Mr.  Parker,  for  the  petitioner,  said  that  the  jury  had  found 
that  their  client  was  entitled  to  the  whole  of  the  sum  he  had  clahned,  except 
4/. ;  and  that  he  was  entitled  to  interest  on  the  amount  of  the  verdict. 

Mr.  Home  and  Mr.  Boteler,  for  the  plaintiffs,  said  that  it  appeared,  from  the 
order  on  further  directions,  that  the  damages  were  to  be  considered  as  separate 
from  the  purchase  money  ;  because  the  court,  without  regarding  the  latter  part 
of  the  petition  ihat  was  then  heard,  ordered  Colyer  to  pay  in  the  whole  of  his 
purchase  money,  and  referred  it  to  the  master  to  inquire  as  to  the  amount  of  the 
deterioration,  without  making  any  reservation  as  to  whether  it  was  to  be  de- 
ducted out  of  the  purchase  money  ;  that  if  that  were  to  be  the  case,  the  prayer 
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of  the  present  petition  was  wrong,  for  the  petitioner  would  then  be  entitled  to 
so  much  stock  as  the  1,6522.  would  have  purchased  when  the  money  was  paid 
in,  the  funds  being  higher  at  that  time  than  they  were  at  present :  that  it  was 
a  mere  question  of  damages,  and,  therefore,  the  court  would  not  allow  interest. 

The  Vice-chancellor  : — The  petitioner  purchased  the  property  in 
question,  in  1818,  and,  in  that  year,  possession  ought  to  have  been  *de*  [*5dd] 
liyered  to  him.  But  the  possession  was  detained  until  1823^  The 
purchaser  alleged  that,  by  the  default  of  the  vendors,  the  estate  was  worth  less 
when  he  was  about  to  take  possession  of  it,  than  it  was  at  the  time  of  his  pur- 
chase. The  court  then  called  on  him  to  pay  in  his  purchase  money  :  and,  if 
the  court,  when  it  directed  the  inquiry  as  to  the  amount  of  the  deterioration, 
bad  been  asked  by  the  purchaser  to  make  a  special  reservation  as  to  the  sum 
which  the  master  should  report  him  to  be  entitled  to,  such  a  reservation  would 
have  been  made ;  because  the  purchaser,  to  the  extent  of  the  deterioration,  paid 
in  his  own  money,  and  not  the  money  of  the  vendors.  It  appeared  that  the 
purchaser  insisted  on  1,656/.  as  the  sum  he  was  entitled  to  :  but  the  master 
was  of  opinion  that  7672.  was  all  that  be  ought  to  be  allowed.  Both  parties 
excepted  to  the  report ;  and  the  jury  have  found  that  the  purchaser  was  entitled 
to  the  full  amount  of  what  he  demanded ;  for  the  4/.  is  not  worth  considering. 
Upon  that  verdict,  if  there  had  been  that  reservation,  the  court  would  have  or- 
dered the  master  to  ascertain  what  proportion  of  the  stock  in  which  the  pur* 
chase  money  had  been  laid  out,  the  purchaser  was  entitled  to.[l]  But,  as  the 
party  has  shut  out  that  question,  the  only  point  to  be  considered  is,  whether  the 
purchaser  is  entitled  to  have  his  over-payment  returned,  with  interest,  at  4/. 
per  cent,  from  the  time  it  was  made.  I  think  it  perfectly  clear  that  he  is  en- 
titled to  have  it  so  returned.  As  to  the  laying  out  of  the  money  in  the  funds, 
the  court  can  take  no  notice  of  that  circumstance.  The  next  matter  to  be  con- 
sidered, is  the  costs  of  the  trial.  This  is  not  a  question  of  conduct  in  which 
both  parties  are  implicated ;  but  the  vendor  was  bound  to  take  care 
^against  this  deterioration  :  and  I  should  not  make  the  purchaser  the  [*534] 
allowance  he  is  entitled  to,  if  I  made  him  pay  the  costs  of  the  trial.[2] 
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1837;  Z^d  July,— Will,—Cofutruetite  trust. 

A  teetmtor  luTtfi^  ffiTen  an  annuity  to  one  of  hia  next  of  kin,  and  expressed  a  reason  for  giving 
nothing  to  the  others,  gave  the  reeidae  of  bis  property  to  his  wife,  rceommending  to  her  and  not 
doobting  that  she  would  oonaider  hia  near  relatione,  as  he  woold  have  done  if  he  bad  sorvived 
her :  held  that  there  was  no  trust  for  the  next  of  lun,  bat  that  the  wife  took  the  residue  absolutely. 

Edward  Moobb,  clerk,  made  his  will  in  the  following  words :  "  I  give  and 
bequeath  to  my  beloved  wife,  Mary  Moore,  all  my  worldly  substance,  of  what 

[I]  Vide. Courtney  t.  Ferrerg,  ante  137,  145,  and  note,  ibid. 

[2]  Vide  King  t.  Bardeau,  6  Johns.  Ch.  Rep.  38,  45.    Woodcock  ?.  Btnntt,  1  Cow.  713. 
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kind  or  nature  soevefy  or  wberesoever,  upon  trust  for  the  following  purposes  : 
Isty  that  she  do  pay  all  my  just  debts  and  funeral  expenses ;  also  that  she  pay 
the  sum  of  1002.  to  the  treastirer  or  assistant  who  call  themselves  the  goyeroors 
of  the  Salisbury  Infirmary  ;  which  sum  I  charge  on  my  personal  estate,  and 
desire  it  may  be  applied  to  the  charitable  uses  of  the  said  society :  also  thai  she 
pay  the  sum  of  50Z.  a  year  to  my  sister,  Fanny  Moore,  of  Rumsey,  in  the  county 
of  Hants,  spinster,  during  her  natural  life  :  which  sum  I  hereby  charge  on  my 
personal  estate  :  my  brother  being  in  af&uent  circumstances,  and  my  eldest 
sister  being  already  well  provided  for  by  me,  will,  I  trust,  be  considered  by 
them  as  a  sufficient  reason  for  my  not  leaving  them  any  thing  in  this  my  will, 
as  I  could  not  do  it  without  taking  from  my  wife's  property,  who  is  more  in 
ne^d  of  it.  The  remainder  of  what  J  die  possessed  of,  after  the  payment  of 
the  aforesaid  debts  and  legacies,  I  leave  to  my  dear  wife  aforesaid,  recommend* 
ing  to  her  and  not  doubting,  as  she  has  no  relations  of  her  own  family, 
[*535]  but  that  she  will  consider  *my  near  relations,  should  she  survive  me, 
as  I  should  consider  them  myself  in  case  I  should  survive  her.  And  I 
hereby  appoint  my  said  wife  sole  executrix  of  this  my  will." 

The  testator  died  in  1812,  leaving  John  Moore,  Fanny  Moore,  and  Mary 
Moore,  his  brother  and  sisters,  his  only  next  of  kin. 

Mary  Moore,  the  testator's  widow,  by  her  will,  dated  in  the  year  1822,  but 
which  did  not  recite  or  in  any  manner  refer  to  her  late  husband's  will,  gave  le^ 
gacies  to  the  testator's  brother  and  several  other  persons,  and  annuities  to  the 
sisters.     She  died  shortly  after  the  date  of  her  will. 

The  bill  was  filed,  by  the  the  testatrix's  executors,  against  the  legatees  and 
annuitants  under  her  will.  It  alleged  that  Mary  Moore  and  Fanny  Moorot  the 
testator's  sisters,  not  only  claimed  the  annuities  given  to  them  by  the  testatrix, 
but  also  to  be  entitled,  together  with  John  Moore,  the  testator's  brother,  to  the 
whole  of  the  property  possessed  by  the  testatrix,  and  formerly  belonging  to  the 
testator ;  and  that  they  contended  that  she  took  only  a  life  interest  in  such 
property  under  the  testator's  will,  and  that  they  were  then  entitled  to  the  same, 
by  virtue  of  the  trust  in  that  behalf  created  in  the  testator's  will ;  and  that 
Mary  Moore  and  Fanny  Moore  also  claimed  to  be  entitled  to  the  annuities  given 
them  by  the  the  testatrix.  The  bill  prayed  that  the  trusts  of  the  wills  of  the 
testator  and  testatrix  might  be  carried  into  execution  under  the  decree 
[•536]  of  the  court.  *The  defendants,  John  Moore  and  Fanny  Moore,  by 
their  answer,  submitted  that,  by  the  testator^s  will  a  trust  was  created, 
in  favor  of  his  next  of  kin,  of  the  residue  of  his  personal  estate,  subject  to  the 
life  interest  therein  of  the  testatrix.  The  defendant  Mary  Moore,  by  her  an* 
Bwer,  claimed  to  be  entitled  to  the  annuities  given  to  her  by  the  wills  of  the 
testator  and  testatrix,  and  also,  as  one  of  the  testator's  next  of  kin,  to  a  share  of 
his  personal  estate  given,  as  she  submitted,  by  his  will,  to  his  near  relations, 
after  the  decease  of  his  wife,  subject  to  a  power  of  appointment,  among  such 
near  relations,  vested  in  the  testator's  widow,  which,  as  the  defendant  submittedt 
the  widow  did  not  exercise. 
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The  master,  in  pursuance  of  a  reference  made  to  him  by  the  decree,  found 
that  the  defendants  John  Moore,  Fanny  Moore  and  Mary  Moore  were  the  only 
next  of  kin  of  the  testator  at  the  decease,  both  of  the  testatrix  and  of  the  tes- 
tator. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Healdf  and  Mr.  Seymour,  for  the  plaintifls : — The  questions  in  this 
case  are,  first,  whether,  by  the  residuary  clause  in  this  will,  a  trust  is  created 
for  the  persons  whom  the  testator  designates  as  his  near  relations. 

This  clause  does  not  come  within  the  line  of  cases  in  which  it  has  been 
held  that  implied  or  constructive  trusts  were  created  ;  for  the  objects  of 
the  trusts,  and  the  interests  that  those  objects  are  to  take,  are  not  *suffi-  [*537] 
ciently  defined.  The  expression  **  near  relations,^  is  not  definite,  nor 
is  the  word  **  consider^  sufliciently  explicit.  If  the  testator  had  not  made  a 
bequest  to  his  widow,  he  would  have  provided  for  his  brother  and  sister;  and, 
if  the  court  holds  that  the  next  of  kin  are  meant  by  the  words  '*  near  relations,** 
it  would  not  meet  the  testator's  intentions.  In  Wright  v.  Atkyns,{a)  the  words 
were  much  stronger,  and  yet  the  house  of  lords  decided  that  no  trust  was  cre- 
ated. Secondly,  the  testatrix  has  given  legacies  to  all  these  next  of  kin,  and 
has  thereby  complied  with  the  testator's  recommendation.  She  has  made  these 
next  of  kin  objects  of  her  botmty  ;  and  how  can  the  court  say  that  she  has  not 
considered  them  as  the  testator  would  have  considered  them  ? 

Mr.  Barber^  for  some  of  the  legatees  under  Mrs.  Moore*«  will  : — There  is 
no  trast  in  this  case.  It  would  be  strange  to  hold  that  the  widow  was  a  trus- 
tee for  the  testator's  brother  and  sisters,  as  the  testator  apologizes  for  not 
le&ying  any  thing  to  two  of  them.  AH  the  cases  upon  the  subject  of  construc- 
tive tnists  decide  that,  if  there  is  a  discretion  in  the  legatee,  if  he  is  to  leave 
as  ranch  as  he  pleases,  and  no  more,  the  bequest  is  absolute.  Wynne  r. 
Hawkins.lb)  The  testator  does  not  desire  his  wife  to  leave  the  whole  of  his 
property  to  his  near  relations,  but  only  says  that  she  is  to  consider  them. 
Could  the  court  declare  that  the  widow  was,  under  this  will,  tenant 
for  life  only  of  the  residue,  when  she  •was  not  to  leave  the  whole  of  it  [•638] 
to  her  husband's  relations,  but  so  much  only  as  she  thought  proper. 
Malim  v.  Keighley,{c)  Heneage  y.  Lord  Andover.{d) 

The  Vice-Chancellor  : — There  is  a  further  term  of  uncertainty  in  this  will: 
the  widow  is  to  consider,  the  near  relations  of  her  husband,  as  he  himself 
would  have  considered  them  had  he  survived  her. 

Mr.  Home^  and  Mr,  Knight^  for  some  of  the  other  legatees  under  the  tes- 
tatrix's will : — ^There  is  no  medium  between  holding  the  widow's  interest,  in 
the  residue,  either  a  life  interest,  or  an  absolute  one.    If  she  can  dispose  of  a 

(a)  Seel  Torn.  148.    The  sppesl  to  the  Iwoee  of  lorde  eppean  not  to' be  imported.  . 
(«)  1  Bro  C.  C.  179.  {e  3  Vee.  J.  333. 

(40  As  thie,tlioaghitieaotieof  «oneideimlibimpofiMice,  huMllMeiireported,  anportof  it 
is  givra  aft  pafa  M9»  post 
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shilling  of  it,  there  is  no  trust.  The  testator  says,  explicitly,  that  he  leaves 
nothing  to  his  brother  and  elder  sister,  and  assigns,  as  a  reason  for  it,  that 
they  were  in  affluent  circumstances.  Besides,  she  was  to  consider  his  near 
relations  as  he  would  have  considered  them.  By  what  index  was  her  bounty 
to  be  directed.     The  testator,  too,  calls  the  property  his  wife's  property. 

Mr.  Rose^  Mr.  Wray,  Mr.  Blenman^  and  Mr.  Hayter,  appeared  for  the  rest 
of  the  legatees,  and  relied  on  Heneage  v.  Lord  Andover,  Pushman  v.  FiZ- 
lttery{e)  Sprang^   v.  Bamard,{f)    Tibbits  v.  TMils,(g)  and  Horwood  v. 

West.{h) 
[*639]        *Mr.  Tinney^  for  the  defendant  Mary  Moore : — This  case  turns  on 

the  construction  of  the  word  "  consider."  It  does  not  imply  a  power 
to  exclude  any  one  of  the  objects  pointed  out  by  the  testator,  but  means  that 
they  should  all  be  kept  in  view  for  their  benefit.  The  whole  fund  is  placed  in 
the  widow's  hands,  with  a  direction  that,  as  to  the  whole,  she  is  to  consider 
her  husband's  near  relations.  "  Consider,"  means  that  she  is  to  consider 
which  of  them  wants  more  than  another.  She  is  to  consider  whether  one  is 
to  take  for  life,  or  absolutely ;  and  whether  one  is  to  have  more  or  less  than 
another.  She  must  distribute  it  amongst  the  relations :  but,  as  some  were 
well  provided  for,  the  testator  leaves  the  amount  of  the  shares  to  his  wife's 
discretion.  The  sense  of  the  expression,  "  as  I  should  consider  them  myself," 
is,  that  the  widow  was  to  exercise  consideration  as  the  testator  would  have 
done,  if  he  had  not  had  her  to  provide  for.  The  case  of  Heneage  v.  Lard 
Andoper  iias  been  much  relied  on  :  but,  in  this  will,  there  is  no  expression  like 
the  words  "  unfettered  and  unlimited,"  v^hich  occurred  in  that  case.  Parsons 
V.  Baker, if) 

Mr.  Pemberton,  for  the  defendants  John  Moore  and  Fanny  Moore,  the  two 
other  next  of  kin  oiF  the  testator  : — The  construction  which  the  court  always 
puto  upon  the  words  "  near  relations,"  is,  "  next  of  kin.  "(ft)  The  testator,  in 
the  commencement  of  his  will,  gives  the  whole  of  his  property  to  his  widow, 

upon  trust.  It  is  quite  clear,  therefore,  that  he  did  not  mean  to  give 
[♦540]    it  to  her  absolutely.     He  then  begins  to  declare  the  'trusts.    Fanny 

Moore,  one  of  his  sisters,  was  in  indigent  circumstances,  his  brother 
and  other  sisters  were  affluent  He,  therefore,  makes  an  immediate  provision 
for  his  sister  Fanny  ;  but  defers  his  bounty,  to  his  brother  and  other  sisters, 
until  the  decease  of  his  widow,  when  the  reason  for  not  making  an  immediate 
provision  for  them  would  cease.  By  the  directic^,  given  to  the  widow,  to 
consider  the  testator's  near  relations  as  he  would  consider  them,  he  meant  to 
say  :  **  place  yourself  in  my  situation,  and  dispose  of  my  property  to  those  to 
whom  I  have  told  ypu  that  I  should  dispose  of  it."  We  have,  therefore,  in 
this  case,  both  certain  objects  and  certain  subjects  of  trust.  Fade  v,  Eade,{l) 
which  was  confirmed,  on  appeal,  by  Lord  Eldon,  C.    The  widow  has  not 

(0  3  Vet.  7.      (/)  9  Bro.  C.  C.  585.        {g)  See  19  Vcf .  664.     (A)  See  1  Sim  &.  Stu,  389. 
(i)  18  Vee.  476.  (*)  Brown  v.  Higg$,  5  Vet.  602.  (1)  5  Madd.  IbS. 
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attempted  to  exercise  the  power  which  the  testator  gave  her.  She  has  indeed 
bequeathed  legacies  to  his  brother  and  sisters ;  but  they  are  given  out  of  her 
own  property. 

The  Vice-Chancellor  : — ^There  is  no  ground,  in  this  case,  on  which  a 
court  of  equity  can  imply  a  trust  as  to  any  part  of  the  testator's  family.  The 
first  case  thatconstrued  words  of  recommendation  into  a  command,  made  a  will 
for  the  testator ;  for  every  one  knows  the  distinction  between  them.  The  cur- 
rent of  decisions,  has,  of  late  years,  been  against  converting  the  legatee  into 
a  trustee. 

Supposing  that  the  words  in  this  case  would  create  a  trust,  those  words  are 
coupled  with  some  degree  of  uncertainly.  Who  are  the  objects  of  the 
trust  ?  Did  the  testator  mean  relations  at  his  own  death,  or  at  his  '^'wife's  [*54 1  ] 
death  ?  Did  he  mean  that  she  should  have  the  liberty  of  executing 
the  trust  the  day  after  his  death  ?  Various  other  considerations  might  be  in- 
troduced to  show  that  the  objects  are  uncertain.  There  is  no  ground  for 
taking,  from  the  widow,  what  the  testator  has  not  taken  from  her,  but  vested 
in  her  absolutely.  The  case  of  Dawson  v.  Clark^{m)  is  a  strong  authority  to 
show  that  the  court  ought  not  to  take  away  an  absolute  gift.  He  gives  to 
her :  "  all  his  worldly  substance,  of  what  nature  or  kind  soever  and  where- 
soever, upon  trust  for  the  following  purposes :"  he  must,  therefore,  be  in- 
tended to  have  all  the  purposes  in  his  contemplation.  He  then  says  :  **  idy 
brothers  being  in  affluent  circumstances,  and  my  eldest  sister  being  already 
well  provided  for,  by  me,  will  I  trust,  be  considered  by  vhem  as  a  sufficiei;it  rea- 
son for  my  not  leaving  them  any  thing  in  this  my  will."  Is  not  this  a  conclusive 
indication  that,  in  the  preceding  part  of  the  will,  be  had  pointed  out  every 
trust  that  he  intended  should  fix  upon  the  property.  He  then  proceeds:  ''as 
I  could  pot  do  it  without  taking  from  my  wife's  property,  who  is  more  in  need 
of  it.'*  Why  does  he  not  take  it  from  her?  He  might  have  made  her  tenant 
for  life  only.  But  he  says  that  he  takes  nothing  from  her.  Where  then  is 
the  ground  upon  which  a  trust  could  attach  T  He  then  goes  on :  "  the  re- 
mainder of  what  I  die  possessed  of,  &c."  Now  the  word  '*  consider"  is  a 
relative  term.  How  is  she  to  consider  .them  ?  As  he  would  have  done  ? 
How  is  the  court  to  find  out  how  he  would  have  considered  his  relations  ? 

The  conclusion,  therefore,  that.  I  come  to,  is  that  there  is  no  trust 
created  in  this  case:  and,  in  the  view  that*I  have  of  it,  I  think  that    [*542] 
there  is  nothing  in  the  decided  cases  that  I  contravene. 

Declare  that  the  testatrix,  Mary  Moore,  took  the  residue  of  the  personal 
estate  of  the  testator  Edward  Moore,  under  his  will,  not  subject  to  any  trusl.[1] 

(m)  15  Vea.  409. 

[1}  A  tettatriz  by  her  will  bequeathed  all  her  personal  estate  to  C  ,  whom  she  appointed  one  of 
her  executors,  for  his  own  use  and  benefit  forever,  fru§iing  and  wholly  eonfi  ling  in  Mm  honor  that 
ha  would  act  in  Btrir.t  conformity  with  her  wiohes.  Afterwards,  on  the  same  day,  she  executed  a 
testamentary  papej,  which  contained  a  list  of  a  number  of  persons  by  name,  and  amonp  others,  the 
name  of  the  person  who  was  the  sole  next  of  kin,  with  the  several  sums  to  be  pven  to  them 
re^MOtifely,  and  subscribed  it  in  her  own  hand.writin;,  ••  such  is  the  wish  of  S.  C."    It  was  eon. 
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IN  THE  HOUSE  OF  LORDS. 

Beiween  Henrietta  Arabella  Meredith  and  John  Calcrapt,  Appellants  : 
and  George  Henbaoe,  Walker  Heneage  and  others,  Respondenu* 

Sen.  1894.— WtU.-— C0ii«friitflMfi.— TViMf.  . 

Teetator,  tfter  (iving  hie  reel  end  peraonel  eetetee  to  hie  wife  in  fee,  etid  that  be  bed  eo  given  the 
earae  Iq  her,  unfettered  and  onliaiiled,  in  fuU  confidence  that,  in  her  future  diepoeition  tliereo^ 
•he  would  distingoivh  the  heira  of  his  late  father,  by  devieing  the  whole  of  hiieetate,  together  and 
entire,  to  such  of  his  fathei'i  hein  as  she  might  think  best  deeenred  her  preference :  Held  that 
no  trust  wa«  created. 

John  Walker  Heneage,  Esq.  made  his  will,  dated  the  17ih  of  March,  1798, 
and,  after  charging  his  real  estates  with  the  payment  of  his  debts,  proceeded 
as  follows  : — ''  I  give  and  devise  all  and  singular  my  manors,  capital  and 
other  messuages,  farms,  lands,  rectories,  advowsons,  rents,  tithes  and  heredita- 
ments, situate,  standing,  lying  and  being,  and  arising  in  the  several  counties  of 
Wills,  Berks,  ISomerset,  and  Middlesex,  my  shares  in  the  New  River  water 
works,  and  the  offices  of  chief  usher  of  his  majesty's  court  of  exchequer,  and 

proclamator  and  barrier  of  the  court  of  common  pleas  at  Westminster, 
[*543]    which  I  hold  in  fee  simple,  and  the  rights,  *fees,  perquisites  and 

emoluments  to  the  said  offices  belonging ;  and  all  and  singular  other 
my  real  estates  and  hereditaments  whatsoever,  in  Great  Britain,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  and  the  reversion  and 
reversions,  remainder  and  remainders  thereof,  and  of  every  part  thereof,  and  all 
and  singular  my  estate  and  interest  therein,  unto  my  dear  wife,  Arabella  Walker 
lleneage,  to  hold  the  said  lands,  tenements  and  hereditaments,  and  all  other  my 
real  estate  hereinbefore  particularly  mentioned,  and  set  forth,  unto  the  said  Ara- 
bella Walker  Heneage,  her  heirs  and  assigns  for  ever.  I  give  and  bequeath  unto 
the  said  Arabella  Walker  Heneage,  all  my  personal  estate  whatsoever  and  where* 
soever,  and  of  what  nature  or  kind  soever,  to  hold  the  same  to  her  the  said  Ara- 
bella Walker  Heneage,  her  executorst  administrators  or  assigns  for  ever.  And 
I  earnestly  recommend,  to  my  said  wife,  the  care  and  protection  of  my  afTec* 
tionate  friend  Arabella  Anne  Caroline  Jenny  Pigott,  most  heartily  beseeching 
my  said  wife  that  she  will  permit  and  suffer  the  said  Arabella  Anne  Caroline 

tended  that  the  residuum,  after  satisfying  the  speeiBo  bequests,  was  given  to  C.  in  trust  for  the  next 
of  kin  ;  but  it  waa  held  that  C.  took  the  residue  for  his  own  use  absolutely ;  Wood  v.  Cox,  9  Myl. 
Sl  Cr.  684.  reversing  the  judgment  of  the  Master  of  the  Rolls,  1  Keen,  317.  E.  L  indorsed  a  pro. 
miseorj  note  for  3,00(U.,  and  sent  it  to  S.  S.  in  a  letter,  whereby  ehe  gave  the  same  to  S.  8  for  her 
sole  use  and  benefit,  for  the  ozprese  purpoee  of  enabling  her  to  prcaent  to  either  branch  of  her  fami. 
iy  any  portion  of  the  uiterest  or  principal  thereon,  as  she  might  consider  most  prudent ;  and  in  the 
event  of  the  death  of  S.  S  ,  by  that  bequest  aho  empowered  her  to  dispoee  of  the  said  sum  of  90001., 
by  will  or  deed,  to  those,  or  either  branch  of  the  family  she  miglit  consider  meet  deeerving  thereof: 
It  was  held,  that  this  letter  created  a  trust,  the  objects  of  which  were  too  undefined  to  ensble  the 
court  to  execute  it ;  Stubbt  v.  Sargon,  I  Keen,  935.  See  further.  Knight  ▼.  Knight,  3  Beav.  148, 
where  the  subject  of  precatory  words  in  a  will  is  fully  discussed.  Extracts  from  that  case  will  be 
liMmd  in  a  noU  of  ths  American  editor  to  iZsretDood  t.  Wsit^  1  Bh&.  dt  flto.  3b7. 
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Jenny  Pigott  to  live  and  reside  with  her,  and  that  she  will  afford  to  the  said 
Arabella  Anne  Caroline  Jenny  Pigott  the  same  kind  attention  and  tenderness 
which  has  been  alvrays  shown  her  in  my  lire-tinne.  And  I  seriously  and  warmly 
entreat  my  said  wife,  at  her  decease,  to  settle  and  assure,  to  two  trustees,  such 
part  of  my  real  estate  as  she  shall  think  proper,  for  the  special  purpose  of 
securing  to  the  said  Arabella  Anne  Caroline  Jenny  Pigott,  during  her  natural 
life,  (in  case  she  survives  my  said  wife,  but  not  otherwise,)  such  an  income  as 
will  enable  the  said  Arabella  Anne  Caroline  Jenny  Pigott  to  enjoy  all  those 
comforts  of  life  which  she  has  hitherto  been  used  and  accustomed  to,  leaving 
the  amount  of  such  income  to  the  entire  discretion  of  my  said  wife. 
And  *I  have  devised  and  bequeathed  the  whole  of  my  said  real  and  [^544] 
personal  estate,  hereinbefore  particularly  set  forth,  unto  my  said  dear 
wife  (and  which  she  must  acknowledge  not  to  be  inconsiderable)  unfettered 
and  unlimited,  in  full  confidence,  and  with  the  firmest  persuasion  that,  in  her 
future  disposition  and  distribution  thereof,  she  will  distinguish  the  heirs  of  my 
late  father,  by  devising  and  bequeathing  the  whole  of  my  said  estate,  together 
and  entire,  to  such  of  my  said  father's  heirs  as  she  may  think  best  deserves  her 
preference.  And  I  constitute  and  appoint  her,  my  said  dear  wife,  the  said 
Arabella  Walker  Heneage,  sole  executrix  of  this  my  will.'' 

The  testator,  by  a  codicil,  charged  his  real  estates  with  two  annuities,  which 
he  gave  to  Arabella  Calcraft,  one  to  be  paid  after  his  own  death,  and  the  other 
after  his  wife's,  and  died  in  February,  1806.  His  widow,  after  his  decease, 
proved  his  will  and  entered  into  possession  of  his  real  estates,  and  possessed 
herself  of  his  personal  estate. 

Mrs.  Heneage,  by  her  will,  dated  the  25th  of  May,  1813,  devised  all  her 
real  estates  to  trustees,  for  a  term  of  500  years,  to  commence  at  her  de- 
cease, and  subject  thereto  to  the  respondent  George  Heneage  Walker  Hene- 
age, (therein  called  George  Heneage  Wyld,)  the  eldest  son  of  the  respondent 
George  Wyld  by  Mary  Dionysia,  his  wife,  with  remainder  to  trustees  to  pre- 
serve, &c.  with  remainders  to  his  first  and  other  sons  in  tail  male,  with  like 
remainders  to  the  other  sons  of  Mr.  and  Mrs.  Wyld,  and  to  their  sons  re- 
spectively, with  remainders,  to  the  sons  of  G.  H.  W.  Heneage  and  of  his 
brothers,  in  tail  general,  with  remainders  to  the  first  and  other  daughters 
of  G.  H.  W.  Heneage  and  *of  his  brothers,  successively  in  tail  male,  [*545] 
with  remainders  to  the  first  and  other  daughters  of  Mr.  and  Mrs.  Wyld, 
successively,  in  tail  general,  with  the  ultimate  remainder  to  the  respondent 
Francis  John  St.  Qnintin,  in  fee.  The  trusts  of  the  term  of  600  years  were 
for  raising  500Z.  for  Miss  Pigott,  and  700/.  to  be  paid  to  the  the  testatrix's 
executors;  and  an  annuity  of  1,000/.  for  Miss  Pigott;  and  also  for  raising 
some  small  annuities  for  the  testatrix's  servants,  and  8,000/.  to  be  applied  in 
paying  her  own  and  her  late  husband's  debts.  And  the  testatrix  bequeathed 
her  household  furniture,  plate,  diamonds,  &c.  in  her  mansion  house,  to  go  as 
heir-looms  with  the  mansion  house.  And  she  gave,  to  Jenny  Pigott,  a  gold 
watch  and  chain,  and  to  the  Rev.  J.  Cope,  a  silver  inkstand,  both  of  which 
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had  belonged  to  her  late  husband.  And  the  testatrix  gave  to  her  nephew,  the 
respondent,  £.  W.  Caulfield,  the  next  presentation  to  one  of  her  rectories. 
And  she  gave  the  residue  of  her  personal  estate  to  trustees,  ifi  trust  for  Jenny 
Pigott  and  Arabella  Anne  Caroline  Jenny  Pigott,  equally,  during  their  lives 
and  the  life  of  the  longest  liver,  and,  after  the  decease  of  the  survivor,  in  trust 
for  the  said  Jonathan  Cope,  clerk,  and  all  the  children  of  the  testatrix's  sister 
Anne  Bollevile  by  her  late  husband  Toby  Wade  BoUeville,  to  be  equally  di- 
vided betvi^een  them  ;  and,  in  case  all  such  children  should  die  before  they 
attained  twenty-one,  then  in  trust  for  the  said  Jonathan  Cope,  his  executors, 
administrators  or  assigns  :  and  she  appointed  Lord  Andover,  Robert  Nicholas 
and  George  Wyld,  executors  of  her  will. 

The  testatrix  made  a  codicil,  dated  the  20th  of  March,  1814,  whereby, 
after  reciting  the  death  of  Jonathan  Cope,  she  gave  to  her  brother.  Sir 
Jonathan  Cope,  Bart,  the  gold  pencil  case  before  mentioned ;  and  to 
(*546]  Arabella *Calcraft,  daughterof  the  appellant.  General  John  Calcraft,her 
silver  inkstand  :  and,  after  the  decease  of  the  survivor  of  the  said  Jenny 
Pigott,  and  Arabella  Anne  Caroline  Jenny  Pigott,  she  gave  her  residuary 
personal  estate  unto  the  several  uses  and  purposes  thereof  declared,  for  the 
benefit  of  all  the  children  of  her  said  sister  Anne  Bolleville  by  the  said  Toby 
Wade  Bolleville.  The  testatrix  made  three  other  codicils  to  her  will,  the  con- 
tents of  which  are  not  material  to  be  stated,  except  that,  by  the  third  codicil, 
she  appointed  the  respondent,  Edward  Goddard,  a  trustee  and  executor  of  her 
will,  in  the  place  of  George  Wyld. 

The  testatrix  died  in  June,  1818,  leaving  the  respondents  Arabella  Diana 
Duchess  of  Dorset,  and  Catharine  Countess  of  Aboyne,  heir  co-heirs  at  law. 

Lord  Andover,  Robert  Nicholas,  and  Edward  Goddard,  proved  the  testa- 
trix's will  and  codicils. 

In  Michaelmas  term,  59th  Geo.  3,  George  Heneage  Walker  Heneage, 
and  his  surviving  brothers  and  sisters,  filed  a  bill,  in  the  court  of  exchequer, 
against  the  other  respondents  and  the  appellants,  stating  that  the  testatrix 
took,  under  the  will  of  the  testator,  an  estate  in  fee  simple  in  the  estates  de- 
vised by  his  will,  and  that  she  had  power  to  devise  the  same  as  she  had  done 
by  her  wiU,  and  praying  that  the  testatrix's  will  might  be  established,  and  the 
trusts  thereof  carried  into  execution,  and  for  the  usual  accounts.  The  appel- 
lant, Henrietta  Arabella  Meredith,  in  her  answer,  stated  that  she  and  the  other 
appellant,  John  Calcraft,  were  the  co-heirs  at  law  of  the  testator,  and  also  of 
John  Walker,  the  testator's  father ;  and  said  that  she  was  advised  that, 
[*547]  under  the  testator's  will,  the  testatrix  *took  a  beneficial  interest,  for 
her  life  only,  in  the  estates  devised  by  the  testator,  and  in  the  residue 
of  his  personal  estate,  with  a  trust  or  power  only  to  devise  and  bequeath  the 
same,  at  her  death,  together  and  entire,  to  such  of  the  heirs  of  the  testator's 
father  as  she  thought  best ;  and  that  the  testatrix  ought  to  have  exercised 
such  trust  or  power  in  favor,  either  of  her  the  appellant,  H.  A.  Meredith, 
or  of  the  other  appellant,  J.  Calcraft;  and   that  the  testatrix  not  having 
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done  10,  her  will  and  codicil,  so  far  as  regarded  the  beneficial  interest  in 
the  testator's  real  estates,  and  the  residue  of  his  personal  estate,  were 
Toid,  except  as  to  the  devises  and  bequests  in  favor  of  A.  A.  C.  J. 
Pigott ;  and  that  either  she,  the  said  H.  A.  Meredith,  and  the  other  appel- 
lant, John  Calcraft,  were  absolutely  entitled  to  the  testator's  real  estate,  and  to 
the  residue  of  the  testator's  personal  estate,  or  else  that  the  appellants  as  the 
testator's  co-heirs,  were  absolutely  entitled  to  the  said  real  estates  ;  and  that  the 
appellants  and  the  respondents  Arabella  Bridget,  St.  Quinton,  and  Mary  Dio- 
nysia  Wild,  as  the  sole  next  of  kin  of  the  testator,  and  the  respondents,  Lord 
Andover,  R.  Nicholas,  and  E.  Goddard,  as  executors  of  the  testator's  widow, 
were  entitled  to  their  respective  distributive  shares  of  the  testator's  personal 
estate.  And  the  appellant  H.  A.  Meredith,  accordinglvi  insisted  upon  her 
right  to  a  naoiety,  of  the  said  real  estates,  and  either  to  a  moiety,  or  an  eighth 
part  of  the  residue  of  the  personal  estate. 

The  appellant,  J.  Calcraft,  in  his  answer,  submitted  that,  by  the  testator's 
will,  a  trust  was  imposed  on  the  testatrix  to  leave  the  whole  of  his  real 
and  personal  estates,  to  one  of  the  heirs  of  the  testator's  late  ^father  :  [*548] 
and  he  submitted  that  the  testatrix  had  not  duly  exercised  her  power 
over  the  said  estates,  inasmuch  as  she  had  not  selected  one  of  the  heirs  of  the 
testator's  late  father  :  and,  as  one  of  the  heirs  of  the  testator  and  his  late  father, 
4e  claimed  the  benefit  which,  under  the  testator's  will,  had  been  raised  for  the 
heirs  of  the  testator's  father,  in  the  event  of  the  power  of  selection,  given  to  the 
testatrix,  not  being  duly  executed. 

The  cause  was  heard  on  the  12th  June,  1820,  when  the  wills  and  codicils  of 
the  testator  and  testatrix  were  declared  well  proved ;  and  inquiries  were  directed 
to  be  made  to  ascertain  who  were  the  heir  at  law  and  next  of  kin,  of  the  testa- 
tor and  his  father,  at  the  dates  of  the  testator's  will  and  codicil,  and  at  the  time 
of  the  testator's  death,  and  also  at  the  dates  of  the  will  and  codicils  of  the  tes- 
tatrix, and  at  the  time  of  her  death  ;  and  whether  the  persons  to  whom  the  tes- 
tator's real  and  personal  estate  were  given  by  the  testatrix's  will,  were  related 
to  the  testator's  father. 

The  master  reported  that,  at  the  date  of  the  testator's  will,  the  testator  was 
heir  at  law,  and  the  testator  and  his  two  sisters,  the  next  of  kin  of  the  testator's 
father ;  and  that,  at  the  date  of  the  testator's  codicil,  the  next  of  kin  of  the  tes- 
tator's father,  were  the  testator,  the  appellants,  and  three  other  persons ;  and 
that,  if  the  testator  had  been  dead,  without  issue,  at  the  date  of  his  will,  his  two 
sisters,  D.  Meredith  and  C.  A.  Calcraft,  would  have  been  the  co-heirs  at  law  of 
the  testator's  father,  and  also  his  next  of  kin  ;  and  that,  if  the  testator  had  been 
dead,  without  issue,  at  the  date  of  his  codicil,  the  appellants  would  have 
*been  heirs  at  law  of  the  testator's  father,  and  the  appellants  and  three    [*549] 
other  persons,  would  have  been  the  next  of  kin  of  the  testator's  father ; 
and  that,  at  evety  other  period  mentioned  in  the  decree,  the  appellants  were  the 
heirs  at  law,  and  two  of  the  next  of  kin  both  of  the  testator  and  his  father. 
And  the  master  also  found  that  the  appellant  John  Calcraft  was  the  heir  at 
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law  -and  personal  representative  of  one  of  the  testator's  sisters  ;  and  that  the  ap- 
pellant, Henrietta  Arabella  Meredith  was  the  heir  at^Iaw  and  personal  repre- 
sentative of  the  other  sister.  And  the  master  certified  that  the  devisees  of  the 
real  estates  under  the  testatrix's  will,  were  the  greatgrandchildren  of  the  testa- 
tor's father ;  but  that  the  other  persons  nanoed  in  the  testatrix*s  will  and  codi- 
cils, were  not  at  all  related  to  the  testator's  father. 

The  cause  having  come  on  for  further  directions,  the  question  was  :  whether 
Arabella  Walker  Heneage  took,  under  the  will  of  John  Walker  Heneage,  the 
real  and  personal  property,  thereby  devised  and  bequeathed  to  her,  subject  to  a 
trust  for  the  heirs  of  John  Walker. 

23d  May,  1822. — The  Lord  Chief  Baron  delivered  his  opinion  upon  this 
question,  to  the  following  effect  :(a) — In  this  case  the  bill  is  filed  by  the  devisees 
in  trust  under  the  will  of  Arabella  Walker  Heneage,  who  was  the  widow  of  John 
Walker  Heneage,  Esq.,  against  the  two  co-heirs  at  law,  and  some  of  the  next 
of  kin  of  Mr.  Heneage's  father,  John  Walker,  the  former  being  also 
[*550]  *the  co-heirs  of  Mf.  Heneage  himself.  J  conceive  this  to  be  a  sufficient 
description  of  the  defendants,  for  the  purpose  of  the  present  consideration. 

The  controversy  arises  upon  the  will  of  Mr.  Heneage  ;  and  the  question  is, 
whether,  under  his  will,  Mrs.  Heneage  took  the  absolute  interest  in  his  real  and 
personal  estates,  and  had,  therefore,  a  right  to  dispose  of  them  in  favor  of  the 
plaintiffs,  as  she  has,  by  her  will,  declared  her  intention  to  do :  or  whether  shI 
was  only  a  trustee,  with  an  interest  in  herself  merely  for  her  own  life,  for  the  bene- 
fit of  the  defendants,  or  some  of  them,  with  a  power  of^selecting  some  or  one  of 
them  in  preference  to  the  others  or  other  of  them.  I  use  the  word  personal  es- 
tate, because  it  is  used  by  Mr.  Heneage  in  his  bequest ;  and  it  must,  therefore, 
be  necessary,  in  the  construction  of  his  will  to  observe  upon  the  personal  estate, 
though  his  personal  estate  was,  as  appears  by  the  master's  report,  insufficient 
to  pay  his  debts  ;  and  the  decision  must  be  confined  to  his  real  estate. 

This  question  must  be  resolved  by  a  due  attention  to  the  language  of  Mr. 
Heneage's  will.  What  then  is  the  true  construction  of  all  the  words  he  has 
used  ?  Do  they  impose  a  trust  on  Mrs.  Heneage,  and  are  they  imperative 
upon  her  with  respect  to  the  disposition  of  the  property  ?  or  do  they  import 
more  than  the  wish  of  the  testator  that,  if  she  had  no  serious  disinclination,  she 
should  dispose  of  it  to  or  amongst  his  fathers  heirs,  leaving  it  to  her  own  op- 
tion, however,  to  deal  with  it  as  her  own.  It  must  be  admitted  that  it  is  purely 
matter  of  intention,  to  be  collected  from  the  words  of  the  instrument,  as  in  all 

other  cases  of  wills,  where  no  rule  of  law  interferes. 

[•551]       •It  is  not  necessary  to  travel  through  the  cases  which  have  been 

furnished  by  the  great  industry,  and  urged  by  the  great  ability  of  the 

learned  counsel  on  both  sides.    Lord  Alvanley,  when  Master  of  the  Rolls,  in 

Malim  v.  KeigJUey,(b)  has  extracted  and  stated  the  result  of  all  the  cases  be- 

(a)  Mr.  Htyter,  who  wu  one  of  the  eouniel  in  the  mom,  kind!/  foniuhed  the  roporter  with  thft 
note  of  the  jadpnent,  which  is  ineerted  fai  the  teit 
(k)%Ym.J.9S$.    8eealM»9. 
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fore  that  time  ;  and  the  subsequent  cases  have,  it  seems  to  me,  made  no  alte- 
ration. He  states  the  result  in  the  following  manner :  "  Wherever  any  person 
gives  property,  and  points  out  the  object,  the  property,  and  the  way  in  which 
it  shall  go,  that  does  create  a  trust,  unless  he  show,  clearly,  that  his  desire  ex* 
pressed  is  to  be  controlled  by  the  party,  and  that  he  shall  have  an  option  to 
defeat  it.'' 

I  will  not  stay  to  inquire  whether  the  language  of  that  very  learned  and  ex- 
cellent  judge  is  very  accurate,  and  critically  correct  as  applied  to  the  cases ; 
but  I  believe  they  are  the  very  words  his  honor  used.  I  think,  however,  that 
the  result,  as  stated  by  him,  is  sufficiently  correct  for  the  present  purpose  ;  and 
I  shall  consider  the  passages  in  the  will  accordingly  ;  and  I  confess  that  I  feel 
myself  bound  by  the  doctrine  delivered  in  it  as  generally  consistent  with  the 
doctrines  that  have  prevailed.  But  I  hope  to  be  forgiven  if  I  entertain  a  strong 
doubt  whether,  in  many,  or  perhaps  in  most  of  the  cases,  the  construction  was 
not  adverse  to  the  real  intention  of  the  testator.  It  seems  to  me  very  singular 
that  a  person,  who  really  meant  to  impose  the  obligation  established  by  the 
cases,  should  use  a  course  so  circuitous,  and  a  language  so  inappropriate  and 
also  obscure  to  express  what  might  have  been  conveyed  in  the  clearest 
and  most  usual  terms — terms  the  most  *familiar  to  the  testator  himself,  [*552] 
and  to  the  professional,  or  any  other  person  who  might  prepare  his  will. 

In  considering  these  cases  it  has  always  occurred  to  me  that,  if  I  had  myself 
made  such  a  will  as  has  generally  been  considered  imperative,!  should  never  have 
intended  it  to  be  imperative  ;  but,  on  the  contrary,  a  mere  intimation  of  my  wish 
that  the  person  to  whom  I  had  given  my  property  should,  if  he  pleased,  prefer 
those  whom  I  proposed  to  him,  and  who,  next  to  him,  were,  at  the  time,  the 
principal  objects  of  my  regard.  I  am  happy  to  reflect  that,  in  this  opinion,  I 
have  the  concurrence  of  a  noble  judge,  than  whom  there  has  never  been,  nor,  I 
believe,  ever  can  be  a  person  more  active  in  investigating  the  principles  of  the 
law  in  all  its  bearings,  or  more  extensively  learned  on  every  legal  subject.  For, 
in  Wright  v.  Athyns,(c)  the  Lord  Chancellor((Q  says  :  "  This  sort  of  trust  is 
generally  a  surprise  on  the  intention  ;  but  it  is  too  late  to  correct  that."  Again 
he  says  (we  know  the  question  was  what  the  word  family  meant :)  "  I  do  not 
believe  that  the  testator  intended  a  mere  trust ;  but  that  must  be  the  construc- 
tion* if  the  word  *  family '  is  properly  construed."  I  have  said  so  much  as  a 
justi6cation,  or  rather  as  the  foundation  of  the  opinion  which  I  entertain,  that, 
though  I  ieel  myself  bound  by  the  decisions  and  cannot  object  to  follow  them, 
I  do  not  consider  it  to  be  my  duty  to  extend  the  rule  of  construction  which  has 
been  adopted  in  them,  and  to  add  to  the  number  of  those  where  the  court  ap- 
pears to  me  rather  to  have  made,  than  to  have  given  effect  to  the  wills  of  tes- 
tators. 

*Now  as  to  Mr.  Heneage's  will,  it  devises  all  and  singular  his  real  [*553] 
estates,  in  the  clearest  manner,  to  his  dear  wife,  Arabella  Walker 

(e)  1  V.  &  B.  315.  (d)  Lord  Eldon. 
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Heneage,  iier  heiiB  and  assignB,  and  he  bequeaths  all  his  personal  estate  to  her 
absolutely;  and  then  he  proceeds:  '* And  I  earnestly  recommend, to  my  said 
wife,  the  care  and  protection  of  my  affectionate  friend,  Arabella  Anne  Caroline 
Jenny  Pigott,  most  heartily  beseeching,"  &c.  The  words  "  recommend"  and 
*'  most  heartily  beseeching^"  in  the  first  part  of  this  clause,  are  very  emphati- 
cal,  as  coupled  with  the  rest  of  the  paragraph.  But  the  subsequent  words : 
^*  I  seriously  and  warmly  entreat  my  said  wife>  at  her  decease,  to  settle  and 
assure,  to  my  two  trustees,  such  part  of  my  real  estates."  These  words  are, 
unquestionably,  sufficient  to  create  a  trust,  and  are  imperative,  unless  other 
words  are  inconsistent  with  such  a  construction.  The  testator  then  proceeds : 
'*  to  assure,  to  two  trustees,  such  part  of  my  real  estate  as  she  shall  think  pro- 
per, for  the  especial  purpose  of  securing,  to  the  said  Miss  Pigott  during  her 
natural  life,  in  case  she  survives  my  said  wife^  but  not  otherwise,  such  an  in- 
come as  will  enable  Miss  Pigott  to  enjoy  all  those  conaforts  of  life  which  she 
has  hitherto  been  Used  to,  leaving  the  amofunt  of  such  income  to  the  entire  dis- 
cretion of  my  said  wife." 

It  has  been  admitted,  by  some  of  the  counsel  for  the  defendants,  that  this 
clause  is  not  imperative  upon  Mrs.  Heneage,  but  leaves  to  her  discretion  to  pro- 
vide for  Miss  Pigott,  or  not,  as  she  might  think  proper.  I  take  the  admission 
to  be  perfectly  correct ;  and  I  conceive  it  to  be  very  *clear  that  Mrs.  Heneage 
was  left  to  act  at  her  own  option.  It  is  true  that  afome  of  the  words 
[*554]  in  this  paragraph.  Would,  indisputably,  be  imperative,  *if  the  rest  of 
the  sentence  were  constructed  in  a  different  manner  from  what  it  ap- 
pears to  be.  But  Mrs.  Heneage  is  desired  to  settle  and  assure,  at  her  decease, 
(and  not  sooner,)  such  part  as  she  shall  think  proper,  the  amount  of  such  in- 
come to  be  left  at  Mrs.  Heneage's  entire  discretion.  Nothing  x:an  show,  more 
satisfactorily  than  thi«  clause  does,  the  anxious  and  affectionate  desire  of  the 
testator  to  secure  a  proper  provision  for  Miss  Pigott :  and  it  may,  perhaps,  re- 
<iuire  some  attention  to  prove  that  the  testator  shows  clearly  (as  Lord  Alvanley 
states  it)  that  his  desire  expressed,  is  to  be  controlled  by  Mrs.  Heneage.  Yet, 
without  entering  into  nniirute  circumstances  in  the  clause,  let  it  be  recollected 
that  if  it  import  a  trust.  Miss  Prgott  must  be  entitled  to  a  provision  independ- 
ently of  Mrs.  Heneage,  and  that  Miss  Pigott  would  have  a  right  to  call  upon 
the  owners  of  the  estate,  after  Mrs.  Heneage's  death,  to  perform  that  trust,  if 
Mrs.  Heneage  had  died  without  making  the  provision  so  much  desired  by  Mr. 
Heneage.  But  I  apprehend  that  Miss  Pigott  would  fail  in  asserting  such  ti 
right ;  for  the  provision  requested  was  to  be  at  the  discretion  of  Mrs.  Heneage. 
That  could  not  be  exercised  after  her  death  ;  and  a  court  of  equity  could  not 
have  assisted  her;  for  a  court  of  equity  could  not  act  on  the  discretion  given 
to  Mrs.  Heneage,  which  was  purely  personal  to  her.  And  I  believe  courts  of 
equity  do  not  interfere  in  cases  of  such  discretion,  when  it  is  entrusted  ;  except 
in  the  case  of  charity,  which  has  always  been  considered  as  an  excepted  case. 

Another  reason  will  occur  which  confirms  my  opinion  upon  this  part  of 
the  will,  to  which  I  shall  advert  soon.     1  shall  only  observe,  for  a  moment, 
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that  the  words  ;  ***  I  seriously  and  warmly  entreat**  in  the  chuse  re-  [*565] 
specting  Miss  Pigott,  though  amply  sufficient  to  raise  a  trust  in  a  pro- 
per place,  are  used  by  this  testator  where,  if  my  construction-  is  right,  they 
were  not  meant  to  imply  a  trust :  and  thia  consideration  may  be  applied  to 
other  words  of  the  like  import,  unless  the  accompanying  words  in  the  clause 
where  they  occur,  provo  the  intention  to  create  a  trust. 

The  testator  then  proceeds  in  these  words  :  ^*  I  have  devised  and  bequeathed 
the  whole  of  my  said  real  and  personal  estate  hereinbefore  particularly  set  forth 
unto  my  said  dear  wife,  and  which  she  must  acknowledge  not  to  be  inconsider- 
able :"  by  which,  I  conceive,  he  must  refer  to  the  interest  which  the  former  part 
of  the  will  had  given  to  her,  viz.  the  absolute  interest  in  the  whok ;  and  for 
the  quantum  of  which  he  se&n>s  to  demand  her  gratitude.  ''  I  have  devised 
and  bequeathed  the  whole  of  my  said  real  and  personal  estate,  unfettered  and 
unlimited."  Here,  to  recur  to  what  I  have  intimated  before,  it  seems  evident 
that  he  had  not  intended  to  encumber  his  widow  with  any  imperative  trust  for 
Miss  Pigott ;  for  these  words  "  unfettered  and  unlimited"  refer  to  all  the  estate 
he  had  to  dispose  of  at  the  instant ;  and  it  seems  to  me  diflicult  to  say  that, 
when  he  used  these  words  in  this  place  :  ^'  1  have  devised  and  bequeathed  the 
whole  of  my  said  real  and  personal  estate  hereinbefore  particularly  set  forth 
unto  my  said  dear  wife,  and  which  she  must  acknowledge  not  to  be  inconsider- 
ble,  unfettered  and  unlimited"  that  he  could  have  had  it  in  his  contemplation 
to  confine  the  interest,  which  before  had  been  given  to  her  without  limit, 
to  a  mere  estate  for  life,  with  only  a  power  of  ^selection  amongst  [*556] 
others,  for  the  remainder.  Then  he  adds  the  important  words  which 
create  the  difficulty  (and  a  very  serious  difficulty)  in  the  case  :  "  I  devise  to 
her  unfettered  and  unlimited,  in  fuH  confidence  and  with  the  firmest  persuasion 
that,  in  her  future  disposition  and  distribution  thereof,  she  will  distinguish  the 
heirs  of  my  late  father,  by  devising  and  bequeathing  the  whole  of  my  said  es- 
tate, together  and  entire,  to  such  of  my  said  father's  heirs  as  she  may  think 
best  deserves  her  confidence."  Unquestionably,  these  words  are  extremely 
strong  ;  but  when  you  connect  them  with  the  other  words,  as  you  must  in  con- 
struing this  instrument,  I  doubt  much  whether  they  do  more  than  only  import 
a  wish,  and  not  impose  a  command  on  the  part  of  the  testator. 

It  has  been  held  (and  must  I  think  be  admitted)  that,  if  an  intentron  appear, 
in  any  part  of  the  will,  to  give,  to  the  devisee,  a  right  or  power  to  spend  the 
property,  words  of  equal  force  with  those  would  not  be  imperative :  for  the 
court,  in  its  aQuteness  to  extract  the  meaning,  conceives  it  to  be  inconsistent 
with  the  intention  to  create  an  imperative  trust,  that  the  party  should  have  the 
right  or  power  to  dispose  of  the  property  at  his  pleasure,  and,  by  using  that 
privilege  to  any  extent,  leave  nothing,  or  more  or  less,  to  remain  the  subject  of 
a  trust.  In  this  case  the  words  "  unfettered  and  unlimited,"  which  are  used  by 
the  testator  to  show  his  opinion  of  the  extent  to  which  He  had  devised,  are, 
certainly,  as  strong  to  manifest  an  intention  to  convey  the  absolute  dominion  to 
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the  party,  as  if  words  had  been  used  more  directly  authorizing  ber  to  spend  it» 

or  to  deal  with  it  as  she  pleased. 
[''557]        *Again,  the  testator  seems,  in  this  paragraph,  to  look  back  to  the 

bequest  to  his  wife  with  complacency  and  with  something  like  a  boast, 
as  if  he  had  conferred  upon  her  an  obligation,  with  respect  to  property,  as  great 
as  he  was  capable  of  doing,  and  had  cast  upon  her  a  matter  of  as  great  bounty 
as  he  could :  for  he  describes  it  as  a  bounty  "  unfettered  and  unlimited,**  and 
appears  to  observe  upon  it  as  entitling  him  to  call  for  her  gratitude,  and  to 
request  her  kindness  to  his  father's  heirs  :  and  yet,  in  the  same  breath,  if  the 
defendant's  construction  is  correct,  he  limits  and  fetters  this  property  to  a  very 
great  extent  indeed ;  and,  instead  of  allowing  her  to  retain  the  absolute  interest 
which  he  declares  her  to  possess  unlimited  and  unfettered,  he  reduces  her  to 
the  situation  of  tenant  for  life  only,  with  a  trust  or  power  to  appoint  the  reoMiin* 
der  to  such  of  his  father's  heirs  as  she  should  preferi  objects  not  of  her  blood, 
and  strangers  to  her  in  the  eye  of  the  law. 

I  confess  that,  in  this  view  of  the  instrument,  there  is  so  much  inconsistency, 
that  I  have  persuaded  myself  that  the  testator  has  not  sufficiently  exhibited  his 
intention  to  impose  an  imperative  trust  on  his  wife,  but  that,  on  the  contrary, 
he  has  given  her  all  his  property,  real  and  personal,  absolutely,  and,  the  more 
particularly,  where  the  intention  is  to  be  extracted  from  all  the  words  of  the 
will,  without  any  reference  to  any  rule  of  law  :  for  the  heirs,  take  nothing,  as 
heirs,  but  they  take  merely  as  devisees,  as  much  as  if  they  were  strangers. 

If  I  am  correct  in  my  opinion  upon  this  subject,  it  is  needless  to  pro^ 
[*558]    ceed  further.     But,  as  I  am  not  without  *very  serious  apprehensions 

(when  I  am  apprized  of  much  better  judgments  than  my  own)  that  I 
labor  under  a  mistake  upon  this  point,  (although  I  certainly  have  taken  all  the 
pains  1  have  been  able  to  consider  all  the  cases  which  have  been  adduced,  and 
all  the  arguments  which  have  been  argued,)  it  is  necessary  that  I  should  pro- 
ceed to  the  other  question,  which  is :  whether,  Jf  this  be  a  trust,  the  objects 
are  suflSciently  pointed  out.  They  are  described  as  the  heirs  of  the  father. 
Who  are  the  persons  intended  by  that  description  ?  A  great  deal  of  argument 
has  been  employed  upon  this  subject,  on  all  sides,  some  insisting  that  the  heirs 
at  law  of  the  testator's  father,  at  the  time  of  making  the  will  or  codicil,  or  at 
the  time  of  his  or  his  widow's  death,  were  meant ;  whilst  others  contend  that 
the  next  of  kin  of  the  testator's  father,  at  some  or  one  of  those  periods,  were 
with,  or  exclusively  of  the  heirs  at  law,  the  objects  intended  by  the  testator.  I 
think  it  is  diflScult  to  suppose  that  he  meant  any  but  those  who  answered  the 
description  given  by  him  of  his  object  at  the  time  of  his  wife's  death ;  for,  aa 
she  had  the  whole  period  of  her  life  to  appoint  in,  the  testator  probably  con*> 
teroplated  those  who  should  answer,  the  character  marked  out,  at  her  death. 

In  that  case,  he  could  have  had  no  individual  object  or  objects  in  view  ;  for  he 
could  not  conjecture  who  might  survive  his  widow.  I  own  it  appears  to  me 
that,  if  he  had  disposed  only  of  his  real  estate,  and  it  was  to  be  held  in  trust. 
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his  heir  or  heirs  at  law  at  the  time  of  his  widow's  death,  would  have  been  the 
persons  intended,  the  one  of  them,  if  there  should  be  more  than  one,  to  be  pre* 
ferred  to  the  other  or  others  of  them,  at  the  option  of  the  widow.  But, 
by  *thi8  will,  all  his  personal  estate  is  given  as  the  real  estate  is  ;  and  [^559] 
though,  as  I  said  before,  it  appears,  by  the  master's  report,  that  the 
personal  estate  was  all  exhausted  in  paying  the  debts,  and,  therefore,  that 
there  was  no  personal  estate  to  pass  by  the  bequest,  yet,  in  considering  the 
will,  we  must  construe  it  as  if  there  had  been  any  given  amount  of  personal 
estate.  No  doubt,  if  it  appears  that  the  intention  was  to  have  an  appointment 
of  real  and  personal  estates  to  the  heirs  at  law,  technically  speaking,  there  could 
be  no  sound  objection  to  the  execution  of  such  intention  ;  but  I  doubt  as  to  the 
declaration  of  such  intention  by  this  will ;  and  I  am  not  capable  of  ascertaining, 
satisfactorily,  to  whom,  under  ihe  expression  in  the  will,  the  widow,  if  she  was 
a  trustee,  was  to  have  appointed ;  and  the  court  is  now  placed  in  that  difficulty. 
For,  as  the  widow  (if  she  be  a  trustee)  has  made  no  appointment  according  to 
the  tf  usts,  the  court  is  to  declare  who  the  objects  are  ;  or,  in  other  words,  the 
court  is  to  declare  who  took  the  remainder  under  Mr.  Heneage's  will,  Mrs. 
Heneage  being,  under  the  disposition,  tenant  for  life,  with  remainder  to  other 
persons.  I  would  ask  to  whom  would  they  decree  both  the  real  and  personal 
estate  7  Would  they  be  satisfied  that  the  testator  has  pointed  out  the  heirs  at 
law  of  his  father,  as  the  objects  to  take  the  personal  as  well  as  the  real  estate  ; 
or  the  heirs  and  next'  of  kin,  or  the  next  of  kin  only. 

I  confess  that  I  should  feel  myself  greatly  embarrassed  in  arriving  at  a  de- 
cision upon  this  point :  and,  if  the  objects  be  not  certain,  there  is  no  trust  im- 
posed on  Mrs.  Heneage.  But  my  opinion,  1  fairly  confess,  is  formed  mainly 
upon  the  former  point,  though  I  have  great  doubts  as  to  the  latter. 

*I  have  thus  taken  the  liberty  of  stating  some  of  the  reasons  which  f  *560] 
influence  my  judgment  in  favor  of  the  plaintiffs,  in  a  case  where  the 
intention  of  the  testator,  extracted,  as  it  must  be,  from  all  the  words  of  his  will, 
must  govern,  and  where  I  think  the  intention  ought  to  be  clearly  and  satisfac- 
torily expressed,  and,  the  more  especially,  as,  in  my  opinion,  (which  is  strength- 
ened by  that  of  a  very  great  judge  to  whom  I  have  before  referred,)  the  deci- 
sions upon  this  subject  have  been,  in  general,  a  surprise  upon  a  testator,  and 
never,  in  any  case,  so  much  as  in  this.  For  this  is,  in  specie,  a  perfectly  new 
case.  There  is  nothing  resembling  it  in  any  case  I  have  ever  yet  seen,  or  that 
has  ever  been  pointed  ouL  It  will  be  seen  that  the  testator  ostentatiously  pro- 
claims to  his  wife  that  he  had  given  her,  and  meant  to  give  her  the  absolute 
interest ;  and  yet  T  am  required  to  attribute  to  him  a  covert  meaning,  from 
whence  it  is  to  be  inferred,  (and  not  only  inferred,)  that,  in  fact,  he  gave  her 
only  an  interest  for  life,  something  like  a  species  of  fraudulent  dealing  of  which 
the  testator,  I  think,  could  not  have  been  guilty. 

Graham,  B.  was  of  opinion  that,  by  the  testator's  will,  a  trust  was  created, 
as  to  the  inheritance  of  the  estates,  for  the  persons  who  might  be  the  heirs  at 
law  of  the  testator's  father  at  the  decease  of  the  testator's  widow. 
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Wood,  B.  also  was  of  opinion  that  a  trust  was  created  as  to  the  inheritance  ; 
but  that  learned  judge  thought  that  the  disposition  of  estates,  made  by  the 
widow,  was  a  due  execution  of  the  trust. 

Garrow,  B.  agreed  with  the  Lord  Chief  Baron. 
[*561]  •The  decree,  on  further  directions,  directed  the  trusts  of  the  wills 
of  the  testator  and  testatrix  to  be  carried  into  execution  ;  and  declared 
that  George  Heneage  Walker  Heneage  was  entitled  to  an  estate  for  life  in 
such  parts  of  the  testator's  real  estates  as  were  unsold  and  undisposed  of  by 
the  testatrix,  as  were  devised  to  him  by  the  will  and  codicils  of  the  testatrix, 
subject  to  the  term  of  500  years,  with  such  limitations  over  as  were  contained 
in  the  will  and  eodicils  of  the  testatrix  ;  and  that  the  biU  should  be  dismissed 
as  against  John  Calcraft  and  Henrietta  Arabella  Meredith  with  costs  to  be 
taxed,  &c. 

From  this  decree  the  two  last  named  parties  appealed  to  the  house  of  lords. 

The  case  for  the  appellants  concluded  as  follows : — *^The  said  appellants 
have  appealed  to  your  lordships  against  so  much  of  the  said  decree  made  in 
the  said  court  of  exchequer,  in  the  said  cause  upon  further  directions,  as  de- 
clares that  the  said  defendant,  G.  H.  W.  Heneage,  ia  entitled  to  an  estate  lor 
life  in  certain  parts  of  the  real  estate,  of  the  said  testator,  J.  W.  Heneage,  as 
were  unsold  and  undisposed  of  by  the  said  testatrix,  Arabella  Walker  Heneage, 
in  her  life-time  devised  to  him  by  the  aaid  will  and  codicils  of  the  said  tes- 
tatrix, subject  to  the  said  term  of  500  years,  vested  in  the  said  respondents,  R. 
Nicholas  and  Edward  Goddard,  with  such  limitations  over  as  are  contained  in 
the  said  will  of  the  said  testatrix,  and  as  thereupon  orders,  adjudges  and  decrees 
that  the  said  bill  shall  stand  dismissed  out  of  the  court  against  the  said  appel^ 
lants,  with  costs  to  be  taxed  for  them  ;  and  by  all  other  the  orders  and 
[•562]  directions  contained  in  the  said  ^decree  of  the  said  court,  upon  further 
directions,  touching  such  parts  of  the  real  estate  of  ibe  said  testator, 
J.  W.  Heneage,  as  aforesaid,  consequent  upon  the  aforesaid  declaration  of  the 
said  court,  that  the  said  plaintiff,  G.  H.  W.  Heneage,  is  entitled  to  an  estate 
for  life  in  the  same,  subject  as  aforesaid  :  inasmuch  as  the  said  appellants  are 
advised  and  insist  that  the  devises  and  bequests  contained  in  the  said  will  of 
the  said  testatrix,  Arabella  Walker  Heneage,  of  the  real  and  personal  estates 
of  the  said  testator,  J.  W.  Heneage,  are  void,  except  so  far  as  regards  the  pro- 
vision thereby  made  for  the  said  Arabella  Ann  Caroline  Jenny  Pigott,  so  long 
as  she  remains  sole  and  unmarried  ;  and  that  the  said  appellants,  as  heirs  at 
law  as  well  of  the  said  John  Walker,  the  father  of  the  said  tesutor,  John 
Walker  Heneage,  as  of  the  said  testator,  J.  W.  Heneage,  are  entitled  to  the 
said  real  and  personal  estates  of  the  said  testator,  J.  W.  Heneage,  subject  to 
the  provision  so  made  by  the  said  will  of  the  said  testatrix,  Arabella  Walker 
Heneage,  for  the  said  A.  A.  C.  Jenny  Pigott  as  aforesaid ;  for  the  following 
amongst  other  reasons : 

1.  Because  the  said  testator,  J.  W.  Heneage,  by  his  said  will,  imposed  a 
trust  upon  his  said  wife,  the  said  testatrix,  Arabella  Walker  Heneage,  (after 
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making  a  suitable  provision  out  of  bis  real  estate  fot  tbe  said  A.  A.  C.  J. 
Pigott,  for  ber  life,  in  manner  mentioned  in  tbe  said  will,)  to  devise  antl  be- 
queatb  tbe  wbole  of  bis  real  and  personal  estate,  togetber  and  entire,  to  one  of 
tbe  beirs  of  bis  late  fatber,  Jobn  Walker,  giving  ber  powet^nly  to  select  sucb  one 
of  tbe  beirs  of  bis  tbe  said  testator's  said  fatber  as  sbe  migbt  think  best 
deserved  ber  preference  t  and  because  tbe  property  wbicb  was  tbe  *sub-  [^63] 
ject  of  tbe  trust  was  certain,  vis.  tbe  real  and  personal  estate  of  tbe 
testator  togetber  and  entire,  subject  Vo  sucb  income  oat  of  tbe  testator's  real 
estate  as  bis  said  wife  sbouid  secure  to  tbe  said  A.  A.  C.  J.  Pigott,  for  ber  nife, 
in  tbe  manner  mentioned  in  bis  said  will.  And  because  tbe  persons  in  wbose 
favor  tbe  trust  was  imposed,  were  certain,  viz.  tbe  beirs  of  tbe  said  testator's 
fatber,  Jobn  Walker,  to  one  of  wbom  tbe  said  testator's  wife  (after  making  a 
suitable  provision  out  of  tbe  testator's  real  estate  for  tbe  said  A.  A.  C.  J.  PigoU, 
for  ber  life,  as  aforesaid)  was  to  devise  and  bequeatb  tbe  said  testator's  real 
and  personal  estate  togetber  and  entire.  It  is  to  be  observed  tbat,  at  tbe  tinAe 
tbe  said  testator  made  bis  said  will,  be  bad  two  sisters  living,  who,  in  case  of 
his  death,  Would  be  tbe  beirs  of  his  said  father,  and  both  of  whom  having  issue 
living  at  tbe  time,  the  probability  was  tbat  tbe  said  testator^s  wife  would  baVb 
a  power  of  selection  anoongst  tbe  heirs  of  the  said  testator's  father  and  whrdh 
in  fact  happened,  there  having  been  two  heirs  of  Ake  testator's  father  living,  ^s 
well  at  the  respective  times  of  the  testator's  making  bis  will,  (setting  himself 
out  of  tbe  question)  and  of  bis  deatb,  as  at  the  respective  times  of  tbe  said 
testatrix  makii^g  her  said  will  and  codicils,  and  of  ber  death." 

2.  ''  Because  tbe  word  '  heirs'  in  tbe  clause  in  question  in  the  said  testator's 
will,  must  be  x^onstrued  in  its  plain  and  usual  acceptation,  as  meaning  the  very 
beirs  of  tbe  said  testator's  said  father  at  the  time  of  the  said  testatrix  making 
her  selection  and  death,  tbat  being  tbe  meaning  of  the  Word  '  heirs'  whenever 
it  is  used  as  a  designation  of  tbe  person  or  persons  to  takci  and  there 

being  nothing  in  this  case  to  call  for  a  departure  *from  such  meaning  [*564] 
of  tbe  word.  And  because  tbe  meaning  wbicb  tbe  said  respondents, 
tbe  plaintiffs  in  tb^  said  catise,  put  upon  it,  viz.  all  the  heirs  of  tbe  said  testa- 
tor's fatber  present  and  to  come,  proximate  and  remote,  so  as  to  admit  of  tbe 
said  testatrix  selecting  any  descendants  of  tbe  said  testator's  fatber,  though  not 
one  of  the  very  beirs,  to  wbom  to  give  his  real  and  personal  estate,  is  strainedi 
unnatural,  and  unwarranted  by  any  decided  case." 

3.  "  Because,  supposing  the  power,  given  by  tbe  said  testator  to  tbe  said 
testatrix,  to  have  enabled  ber  to  devise  and  bequeatb  bis  real  and  personal 
estate  to  any  descendant  of  tbe  said  testator's  said  fatber,  though  not  one  of  the 
very  heirs,  yet  she  has  not  well  executed  the  power,  inasmuch  as  she  has  not, 
after  making  provision  for  tbe  said  A.  A.  C.  J.  Pigott,  for  ber  life,  as  mentioned 
in  tbe  case,  given  tbe  said  testator's  real  and  personal  estate,  together  and  entire, 
to  one  of  sucb  descendants  wbom  sbe  migbt  think  best  deserved  ber  preference, 
but  has  given  certain  articles  of  tbe  said  testator's  personal  estate,  which  re- 
mained in  her  hands,  in  specie,  to  persons  entirely  strangers  in  blood  to  tbe 
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said  testator's  said  father ;  and  after  making  provision  for  the  said  A.  A.  C.  J. 
Pigott,  for  her  life,  as  mentioned  in  the  case,  has  devised  the  said  testator's 
general  real  estate  to  divers  of  the  descendants  of  the  said  testator's  said  father, 
for  limited  estates  and  interests,  in  succession,  in  strict  settlement,  and  has 
made  certain  provisions,  out  of  subh  real  estate,  for  persons  entirely  strangers 
in  blood  to  the  said  testator's  said  father,  and  for  purposes  not  authorised  by 
the  said  testator's  will,  besides  having  sold  and  disposed  of  certain  parts  of 

such  real  estate  in  her  lifetime." 
[*565]        *ThB  appeal  having  been  heard,  The  Lord  Chancellor(6)  said  that 

it  would  be  difficult  to  say  that  the  devise  to  the  testator's  widow 
created  a  condition,  afi  there  Was  a  degree  of  uncertainty  who  was  to  take  ad- 
vantage of  a  breach  of  the  condition  ;  that  the  only  question  was  whether  it 
created  a  trust :  that,  if  a  confidence  Was  reposed  in  the  devisee,  but  it  ap- 
peared that  the  testator  did  not  mean  absolutely  to  control  the  will  of  his 
devisee,  though  the  subject  and  object  of  the  intended  provision  were  both 
certain,  no  trust  would  be  created :  that  it  Was  impossible  for  a  testator  to 
express  recommendation  and  entreaty  more  strongly  than  he  had  done  with 
regard  to  Miss  Piggott^  and  that  the  words  used,  for  that  purpose,  were  quite 
sufficient  to  create  a  trust,  if  the  other  expressions  in  the  same  part  of  the  will 
had  been  sufficient  for  that  purpose :  that  there  was  a  certainty  as  to  the 
person,  but  not  as  to  the  quantity  of  property  to  be  given  to  her,  which  was 
left  in  the  wife's  discretion  :  that  the  testator,  though  he  intended  to  impose 
a  moral  obligation  on  his  wife,  could  not  mean  to  impose  a  legal  one  upon  her, 
or  else  he  would  not  have  used  the  terms  "  unlimited  and  unfettered,"  or  have 
designated  the  property  he  had  left  her  as  very  considerable,  because,  if  be 
intended  her  to  have  a  life  interest  only  in  it,  her  enjoyment  might  have  been 
very  momentary :  that  there  was  very  considerable  difficulty  in  saying  who 
were  the  persons  who  were  described  as  the  heirs  of  the  testator's  father,  and 
in  reconciling,  the  direction  that  the  property  should  go  altogether  and  entire, 

with  the  wish  expressed,  by  the  testator,  that  his  wife  should  not  only 
[*566]    make  a  disposition,  but  a  ^distribution  of  it :  that  the  cases  of  Brown 

V.  Higgs,(f)  and  Harding  v.  Glyn^ig)  which  had  been  relied  on  for 
the  appellants,  did  not  govern  this  case  :  and  that  this  was  not  a  case  in  which 
the  testator  meant  to  impose  that  obligation  which  would  convert  the  testatrix 
into  a  trustee  :  and  that,  therefore,  the  decision  of  the  court  of  exchequer  was 
right. 

Lord  Redesale  said  that  all  cases  of  this  description,  were  to  be  considered 
with  very  considerable  strictness,  as  it  was  a  very  inconvenient  mode  of  dis 
position  :  that  the  appellants  could  not  claim  under  the  will,  but  must  claim 
against  it,  either  because  a  condition  bad  been  broken,  or  a  trust  not  duly 
executed :  that,  in  all  the  cases  that  had  been  referred  to,  there  were  per- 
sons who  were  defined  to  be  objects  of  the  trust ;  and,  if  the  trust  was  not 

(«)  Lord  Eldon.  (/)  8  Vet.  561.  {g)  1  Alk.  469. 
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executed  by  the  trustee,  the  court  took  upon  itself  to  execute  it  according  to 
what  it  conceived  to  be  the  intent  of  the  testator :  that  that  could  not  be 
done  here,  as  the  estate  could  not  be  conveyed,  to  the  two  appellants  entire : 
that  a  condition  was  not  created,  as  the  testator  declared  that  he  had  given 
his  property,  to  his  wife,  "  unfettered  and  unlimited  ;'*  and  that  his  lordship 
perfectly  agreed  with  the  decision  of  the  court  of  exchequer.(A) 

Ordered  and  adjudged  that  the  appeal  be  dismissed,  and  the  decree  com- 
plained of  affirmed. 

*The  appellants'  case  was  signed  by  Mr.  Heald,  Mr.  Shadwell^  Mr.  [*567] 
Sugden  and  Mr.  Bottler ;  and  the  three  cases  for  the  respondents,  by 
Sir  Charles  Wetherell,  S.  C,  Mr.  Roupell  and  Mr.  Preston^  Mr.  Home^  and 
Mr.  Lynchy  and  Mr.  Wray  and  Mr.  Coote.[l] 

(h)  The  above  report  of  the  "opiniona  delivered  hj  Lord«  Eldon  and  Redeadale,  waa  extracted  from 
the  notea  of  a  ahort-hand  writer,  with  which  Mr.  Preaton  kindly  fnmiahed  the  reporter. 

[1]  See  precedin|r  ease,  and  note,  ibid.    Lawle9$  r,  Shaw,  Uojd  &  Goold,  163.    Pedmare  r. 
Gunning,  5  Sim  485.    Benun  r.  VTAtlfam,  id.  23. 
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ACCOUiNT. 

Where  Ihe  itsaal  decree  for  aecoanU  against  a 
penoaal  representative,  has  been  taken  upon 
motion,  the  master  oagbt  to  require  the  Touch- 
ers  to  be  prodaeed,  although  the  answer  is  not 
replied  to.     Davenport  v.  Davenport,        513 

AFFIDAVIT. 

No  affidavit  is  necessary  to  support  a  motion,  by 
a  plaintiff  in  an  interpleading  suit,  for  liberty 
to  pay  the  money  into  court,  and  for  an  injunc- 
tion.    Walbanke  ▼.  Sparkg,  385 

AGREEMENT. 

1.  A  partner,  who  superintended,  exclusively,  the 
accounts  of  the  concern,  agreed  to  purchase 
his  co.partner's  share  of  the  business,  for  a  sum, 
which  he  knew  from  accounts  in  his  possession, 
but  which  he  concealed  from  his  co-partner, 
was  an  inadequate  consideration :  the  agree- 
ment was  set  aside.  Maddeford  v.  AuMiwiek. 
Auotwiek  v.  Maddeford,  89 

3.  An  agreement  will  not  be  avoided  by  reason 
that  representatons.  made  by  one  party  to  the 
other  upon  the  subject  of  the  agreement,  are 
not  correct,  if  it  be  manifest  that  the  party 
making  the  representations  is  speaking,  not 
from  personal  knowledge,  but  with  reference 
to  accounts  which  were  equally  open  to  both 
parties,  and  if  the  representations  be  justified 
by  those  accounts.    Harrio  v.  Kemble,      111 

SeeCAHUlEK,    MlBRSmSBNTATIOaii    PAaKNTAMO 

Child. 

ALIEN. 
See  Foftsioif  States. 

AMENDMENT. 

A  UU  mmy  be  amended  by  adding  plaintifis,  not- 


withstanding the  defendants  have  answered  it« 
Hichfna  v.  Congreve,  500 

See  DKPosrnoNS.    FaAcnoB,  1.  9.  8. 

ANNUITY. 

1.  An  annuity  given  to  A.  for  his  personal  sop. 
port,  not  to  be  liable  to  his  debts,  and  to  be 
paid  from  time  to  time  into  his  proper  hands, 
and  not  to  any  other  person,  and  his  receipt 
only  to  be  a  sufficient  discharge,  passes  on  A.'s 
bankruptcy,  to  his  assignees.  Graves  v.  DoU 
phin,  66 

2.  An  assignment  of  1502.  part  of  the  dividends 
of  a  sum  of  stock  to  which  the  vendor  was  en- 
titled  for  life,  with  a  proviso  that  the  purchaser 
should  not  receive  any  part  of  the  dividends  then 
growing  due,  but  a  proportionable  part  of  the 
150^,  is  a  grant  of  an  annuity  to  that  amount, 
and  must  be  memorialized.  CharretU  v.  Vauee^ 

153 
See  ComiDsaATiON. 


ANSWER. 


1.  Exceptions  to  an  answer  having  been  allowed, 
plaintiff  obtained  an  order  to  amend,  and  for 
defendant  to  answer  the  exceptions  and  amend, 
ments  at  the  same  time ;  defendant  put  in  an 
swer  to  the  amended  bill  only ;  the  plaintiff  then 
issued  an  attachment.  Held  that  it  was  irregular, 
and  that  plaintiff  ought  to  have  moved  to  take 
the  second  answer  off  the  file.  De  Taotet  v. 
Lopez,  11 

3.  A  broker  in  the  city  of  London  must  answer 
m  bill  of  discovery  m  aid  of  an  action  brought 
against  him  by  hii  employer,  for  misconduct ; 
although  the  discovery  will  subject  him  to  the 
penalties  of  bond,  given  by  him,  to  the  corpo- 
ration, on  bis  admission.  Oreen  v.  Weaver,  404 

3.  Leave  given  to  file  a  supplemental  answer  to 
a  bill  for  dower,  in  order  to  state  a  fine  and 
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nonchiim,  omitted,  through  ijnioraiice,  in  the 
or^Mial  answer.   Jaekaonv.Pmrith,  505 

See  P»ACTioE,  8.  11, 13. 

APPUCATION  OF  PAYMENTS. 

A.  the  widow  and  admioutratrix  of  B.,  eoatinnec 
B.'s  trade  after  hia  decease.  B.  at  his  death, 
was  indebted  to  C.  on  balance  of  account 
A.  continues  to  receive  goods  from,  and  to 
make  paymenU  to  C,  as  B.  had  done,  and  she 
is  charged,  in  account,  by  C,  with  the  debt. 
The  payments  made  by  her  to  C.  exceed  the 
debt;  but  a  balance  is  ultimately  due  to  C. 
Held  that  A.*s  debt  was  discharged  by  B's 
paymento ;  and  that  the  ultimate  balance  can. 
not  be  proved  against  B.*s  estate.  Sterndale 
▼.  Hankinaotii  393 

ARBITRATION. 

Although  reference  to  arbitration  is  made  an 
order  of  the  court,  either  party  may  revoke  the 
authority  of  the  arbitrator  before  the  award  is 
made;  but  it  is  a  high  contempt  so  to  do. 
Haggett  T.  WeUh,  134 

ASSETS. 

1.  Testator  gave  his  real  and  personal  estate  to 
persons,  whom  he  afterwards  appointed  his  ex. 
ecutors,  in  trust,  in  the  first  place  to  sell  an 
advowson,  and  apply  the  proceeds  in  discharge 
of  his  debts  and  legacies,  and,  if  they  should 
be  insufficient  then  to  raise  the  deficiency,  by 
sale  or  mortgage  of  his  real  estates,  and  di- 
rected his  executors  to  retain  their  expenses, 
but  did  not  expressly  declare  any  trust  as  to 
his  personal  estate,  field,  that  the  personal  es. 
tate  was  primarily  applicable  to  the  payment 
of  testator's  debts.     Rhodee  v.  Rudge,         79 

2.  A  judgment,  obtained  in  the  lord  mayor's 
court,  against  the  garnishee,  will  not  entitle  the 
plaintiff  to  rank  as  a  judgment  creditor  in  the 
administration  of  the  garnishee's  assets.  Holt 
T.  Murray,  485 

See  Executor,  1.    Widow. 

ASSIGNEES. 
See  ANNurrr,  1.    Paetibs,  3. 

ASSURANCE. 
See  PoucT  or  Assurance. 

ATTACHMENT. 

1.  Exceptions  to  Rn  answer  having  been  allowed 
plaintiff  obtained  an  order  to  amend  and  for 
defendant  to  answer  the  exceptions  and 
amendments  at  the  same  time :  defendant  put 
in  an  answer  to  the  amended  bill  only :  the 
plaintiff  then  issued  an  attachment.  Held  that 
it  was  irregular,  and  that  plaintiff  ought  to 
have  moved  to  take  the  second  answer  off  the 
file.    De  Taetet  v.  Lopet,  II 

9.  An  order  for  time  to  answer  unless  drawn  tip 
and  served,  will  not  atop  an  attachment.  Oay, 
ler  V.  Fitzjohn,  386 

S.  Attachment  granted  for  nonappearance  to  a 
Eubposna  served  abroad.    NicMw,  Owyn,  389 


ATTACHMENT  (FOREIGN.) 

A  judgment  in  the  lord  mayor's  court,  obtained 
against  the  garnishee,  does  not  entitle  tho 
plaintiff  to  rank  as  a  judgment  creditor  in  tho 
administration  of  the  garnishee's  assets.  Holt 
V.  Murray,  485 

ATTORNEY  GENERAL. 

A  few  of  a  large  number  of  persons  may  institute 
a  suit  on  behalf  of  themselves  and  the  rest,  for 
relief  aeainst  acts  injurious  to  their  common 
right,  iUthough  the  majority  approve  of  those 
acts,  and  disapprove  of  the  institution  of  the 
suit :  and  the  attorney  general  need  not  be  a 
party  to  it.  But  where  the  whole  body  concur 
in  an  abuse,  the  suit  must  be  instituted  by  the 
attorney  general.     Bromley  v.  Smith,  8 

BANKRUPT. 

1,  An  annuity  given  to  A.  for  his  personal  sup- 
port, not  to  be  liable  to  his  debts,  and  to  bo 
paid  from  time  to  time  into  bis  proper  hands, 
and  not  to  any  other  person,  and  his  receipt 
only  to  be  a  sufficient  discbarge,  passes  on  A.'s 
bankruptcy,  to  his  assignees.  Oravea  v.  DoU 
phin,  66 

2.  A.,  the  widow  snd  administratrix  of  B.,  con- 
tinues B.'s  trade  sfler  his  decease.  B.,  at  his 
death,  was  indebted  to  C,  on  balance  of  ae. 
count.  A.  continues  to  receive  goods  from,  and 
to  make  paymento  to  0.  as  B.  had  done, 'and  she 
is  charged,  in  account,  by  C.  with  the  debt. 
The  payments  made  by  her  to  C.  exceed  the 
debt,  but  a  balance  is  ultimately  due  to  C. 
Held  that  A.'s  debt  was  discharged  by  B.'s 
paymento,  and  that  the  ultimate  balance  can. 
not  be  proved  against  B.*s  estate.  Sterndale 
V.  Hankinaon,  393 

See  Commission  of  Bahkrupt.  Injunction,  2. 
EauiTT,  3.    Practice,  11  Rnd  21. 

BARON  AND   FEME. 
See  Dertor  and  CRRorroa.    Feme  Coverts. 

Specialty  CREurroR,  1. 

BILL  (RESTORING  OF.) 
See  Practice,  19. 

BONUS. 
See  Policy  op  Assurance,  1. 

BROKER. 

A  broker  in  the  city  of  London  roost  answer  a 
bill  of  discovery  in  aid  of  an  action  brought 
against  him  by  his  employer,  for  misconduct ; 
although  the  discovery  will  subject  him  to  the 
penalty  of  a  bond  given  by  him  to  the  coipo- 
ration  on  his  admission.     Oreen  v.  Weaver, 

404 
BUBBLE. 
See  Eaomr,  3. 

CARRIER. 

A.  B.  dtc.  were  common  carriers  from  L.  to  F.,  a 
separate  portion  of  the  road  being  allotted  to 
each,  and  it  having  been  stipulated,  also,  that 
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'  no  Dtrtnenhip  ahoold  ezitt  between  them.  A., 
for  himself  and  the  other  pertiee,  agreee,  with 
the  mint,  to  earry  coin  from  L.  to  F.,  and  af. 
terwards  makes  another  agreement  with  the 
mint,  to  earrj  other  coin  to  places  not  on  the 
road :  Held  that  all  the  parties  were  entitled  to 
share  in  the  profits  of  this  agreement.  Jius- 
uU  Y.  Au9twiek,  52 

CERTIFICATE,    . 
See  Mima's  Cbetifxcati. 


See  Mbrgce. 


CHARGES. 


CHARITY. 


Where  the  trusts  of  a  deed  and  will  were  to 
found  a  school,  for  the  education  of  gentle- 
men's sons,  in  a  particular  house  built  by  the 
founder;  and  it  was  provided  that,  if  the 
school  were  not  established,  the  funds  shooid 
be  applied,  at  the  discretion  of  the  trustees,  to 
some  other  purpose  conducing  to  the  good  of 
the  county  of  Westmoreland,  and  the  parish  of 
Lowther  especially;  the  charity,  as  to  the 
school,  having  altogether  failed,  by  the  school- 
house  hsving  been  built  on  a  part  of  the  fuun. 
der's  familv  estate,  of  which  he  was  tenant  for 
life  only,  tho  court  referred  it  to  the  master  to 
settle  a  scheme  for  the  benefit  of  the  county 
of  W.  and  the  parish  of  L.  especially.  The 
Attorney  General  v.  The  Earl  of  Lonedale, 

COMMISSION  OF  BANKRUPT. 

No  objection  can  be  taken,  at  the  hearing  of  a 
cause,  to  the  validity  of  a  commission  of  bank- 
mpt :  unless  the  requisite  notice  be  given,  aU 
though  the  objnction  appears  upon  the  proceed, 
ings,  and  requires  no  evidence  to  support  it. 
Bevan  v.  Lewie.    Stokee  v.  Whittaker,      376 

COMMISSION  OF  PARTITION. 
See  pAaTmoir. 

COMMISSION  TO  EXAMINE  WIT- 
NESSES. 
See  Lachks.    Pi^ka. 

CONSIDERATION. 

A  grant  of  an  annuity  to  the  grantor's  sister, 
though  expressed  to  be  made  for  natural  love 
and  affection,  may  be  proved  to  have  been 
made  in  consideration  of  her  marriage,  and  will 
entitle  her  to  rank  as  a  specialty  creditor  of  the 
grantor.    Tanner  v.  Byne,  160 

CONSTRUCTION. 

1.  Tenant  for  life  unimpeachable  of  waste  except 
in  the  park,  demesne  lands,  and  woods  adjoin- 
ing the  capital  messuage,  there  being  no  woods 
of  that  description,  cannot  cut  timber  in  any 
of  the  woods  that  are  either  an  ornament  or 
shelter  to  the  messuage.  Newdigate  v.  New. 
digate,  131 

9.  A  policy  of  insurance,  for  3,000/.,  on  A.'s  life, 
was,  assigned  to  trustees,  and  by  a  deed  of 
«Ten  date,  trosts  were  declared  of  it,  by  the 


description  of:  "  the  sam  of  3,0002.,  for  which 
A.'s  life  was  insured,"  and  power  was  given  to 
B.  to  dispose  of  it  by  will.  B.,  after  reciting 
the  settlement  bequeathed.  1000/.,  part  of  the 
.  sum  of  3,000/.,  to  A.,  and  the  remaining  sum 
of  9,000/.  to  C.  At  A.'s  death  9,000/.  were 
received  under  the  policy ;  Held  that  the  whole 
fruits  of  the  policy  were  subject  to  the  trusts  of 
the  settlement,  and  passed,  by  the  bequests,  to 
A.  and  C,  in  proportion  to  their  legacies. 
Couitney  v.  Ferrare,  137 

3.  The  word  "hereinafter"  construed  "herein." 
Bengovgh  y.  Edridge,  173 

4.  A  feme  covert  having  power  to  dispose,  by 
will,  of  personal  property,  and  of  a  real  estate 
at  N.,  by  her  will,  after  reciting  the  power, 
gave  several  pecuniary  legacies,  and  then  gave 
to  her  husband,  her  fields  and  house  at  N., 
likewise  the  remainder  of  her  personalty,  and 
all  she  might  die  possessed  of  after  payment 
of  her  debts,  legacies,  and  funeral  and  testa- 
mentary expenses :  held  that  the  husband  took 
a  life  estate  only  in  the  realty,  notwithstand- 
ing the  gift  to  him  of  all  the  testatrix  might  die 
possessed  of.   Monkr,  MawdeUy,  886 

5.  A  testator  gave  all  his  real  and  personal  es- 
tate to  trustees  in  trust  as  to  one  moiety,  for 
A.  for  life,  with  remainder  to  her  children,  and, 
as  to  the  other  moiety,  for  B.  and  her  children. 
In  like  manner.  By  a  codicil,  ho  declared  that 
his  estates  should  not  be  divided  equally  be- 
tween  A.  and  B.,  but  in  proportion  to  the  nnm- 
ber  of  their  children ;  and  he  left  A.  and  B. 
jointly,  his  residuary  legateee.  By  another 
codicil,  in  order  to  prevent  disputes,  be  gave 
one  of  his  estates  to  A.  and  her  heirs,  and  the 
other  to  B.  and  her  heirs,  the  number  of  their 
children  nearly  equalizing  the  value  of  the  two 
estates.  In  a  subsequent  codicil  he  mentioned 
that  he  had  bequeathed  the  first  estate  to  A. 
and  her  children,  and  the  second  to  B.  and  hor 
children :  held  that  A.  and  B.  were  entitled 
to  these  estates  for  their  lives  only,  with  re. 
mainders  to  their  children,  and  that  they  were 
not  entitled  to  the  personal  estate  absolutely, 
but  for  their  lives  only,  with  remainders  to  their 
children,  and  in  shares  proportioned  to  the 
number  of  their  children.  Luahmgton  v.  Sew. 
ell,  435 

6.  A  testator  directed  that  one  of  his  residuary 
legatees  should  be  answerable  for  all  debts 
doe  to  him  from  the  father  of  the  legatee. 
A  debt,  though  usurious,  must  be  deducted 
from  the  legatee's  share.     Stanton  v.  Knight, 

482 

7.  Trust,  created  by  will,  to  purchase  land,  to  be 
added  and  closely  entailed  to  a  testator's  family 
estate  in  possession  of  T.  B.;  testator  delaring 
that  his  object  was  to  have  a  head  to  the  fami- 
ly ;  and  that,  if  T.  B.  should  die  without  male 
issue,  or  dispose  of  the  fsmily  estate,  the  residue 
of  his  fortune  should  go  to  A.  B.  or  his  nearest 
relative  in  the  male  line ;  how  to  be  executed. 
Woolmore  v.  Burrowe,  513 

6.  Testator  having  given  an  annuity  to  one  of 
his  next  of  kin,  and  expressed  a  reason  for  giv- 
ing  nothing  to  the  others,  gave  the  residue  of 
his  property  to  his  wife,  recommending  to  her 
and  not  doubting  that  she  would  consider  his 
nesr  relations,  as  he  would  have  done  if  he  had 
survived  her.    Held,  that  there  is  no  trust  for 
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the  next  of  kin,  bat  that  the  wife  takee  the  re- 
sidue  abeolotely.    Sale  y.  Moore,  534 

9.  Testator,  after  giving  his  real  and  personal  es- 
tates to  his  wife  in  fee,  said  that  he  had  given 
the  same  to  her  unfettered  and  unlttnited,  in 
fall  confidence  that  in  her  future  disposition 
thereof,  she  would  distinguish  the  heirs  of  hut 
late  father,  bj  devising  the  whole  of  his  estate 
together  and  entire  to  such  of  his  father's  heirs 
as  she  might  think  best  deserved  her  preference. 
Held  that  no  trust  was  created.  Meredith  v 
Heneaget  542 

See  Custom  ov  London.    Powkr.    West  India 

ESTATB. 

CONSTRUCTION  OF  ORDER. 

A  party  ordered  to  produce  books,  &.c.  before  the 
master  is  bound  .to  leave  them  if  the  master 
thinks  fit  so  to  direct.     Stdtlen  v.  Liddiard, 

38tf 
CONTEMPT. 

Alihough  a  reference  to  arbitration  is  made  under 
an  order  of  the  court,  either  party  may  revoke 
the  authority  of  the  arbitrator  before  the  award 
is  made  ;  but  it  is  a  high  contempt  so  to  do. 
Haggett  V.  WeUh,  134 

CONVERSION. 

Testatrix  gave  her  real  and  personal  estate  to 
trustees  to  sell,  and  directed  that  the  proccedn 
of  her  real  estate  should  be  taken  as  part  of 
her  personal  estate,  that  out  of  the  moneys  to 
arise  by  such  sale,  and  out  of  all  other  her  per- 
sonal estate,  her  legacies  should  be  paid,  and 
gave  the  residue  to  A.  fur  life,  with  remainder 
over :  held  that  the  real  estate  was  absolutely 
converted  into  personalty,  and  that  some  of 
the  legacies,  which  had  lapsed,  belonged  to  the 
residuary  legatee,  and  not  to  the  heir.  The 
legacies  not  having  been  paid  within  a  year 
after  testatrix's  death,  A.  is  not  entitled  to  that 
year's  income,  but  it  forms  part  of  the  capital 
of  the  residue.    Amphlett  v.  Parke.  275 

COSTS. 

A  plaintiff  resident  abroad,  who  had  been  ordered 
to  give  security  for  costs,  but  bad  not  complied, 
ordered  to  give  the  security,  and  on  default  his 
bill  to  be  dismissed.    Catnac  v.  OranU        348 

CUSTOM  OF  LONDON. 

The  personal  estate  of  an  honorary  freeman  of 
the  city  of  London,  is  in  case  of  his  dying  in- 
testate,  distributable  according  to  the  costoin 
of  London,  and  his  widow  is  not  hnrrod  of  her 
customary  share  by  a  settlement  which  is  ex. 
pressed  to  be  in  lieu  of  all  dowur,  or  thirds,  or 
other  portion  at  common  law,  or  otherwise, 
out  of  his  freehold  and  copyhold  lands.  On- 
elow  V.  OneloWf  18 

DEBTOR  OR  CREDITOR. 

1.  The  wife  of  a  bankrupt,  having  separate  pro- 
perty died  in  France,  in  pi»ssession  of  other  pro. 
perty  there,  which  was  claimed  by  the  credi- 
tors, as  beionginjir  to  the  husband.  She,  by  will, 
disposed  of  all  her  separate  estate,   except 


1  5002.  consoli  (whwh,  in  default  of  appthit- 
ment,  was  held  in  trost  for  her  exeooton  or  ad- 
ministrators,)  and  appointed  a  lady,  resident 
in  France,  her  execatrix.  Injanction  granted, 
at  the  suit  of  the  assignees,  to  restrain  the 
transfer  of  the  consols ;  but  refused  as  to  the 
rest  of  the  separate  estate.     Stead  v.  Clay, 

394 
2.  A.  the  widow  and  administratrix  of  B.  con. 
tinues  B.'s  trade  after  his  decease.  B.,  at  his 
death,  was  indebted  to  C.  on  balance  of  ac 
count;  A.  continues  to  receive  goods  from 
and  to  make  payments  to  C.  as  B.  had  done, 
and  she  is  charged,  in  account,  by  C.  with  the 
debt.  The  payments  made  t>y  her  to  C.  ex- 
ceed the  debt :  but  a  balance  is  ultimately  due 
to  C.  Held  that  A's  debt  was  discharged  by 
B.'s  payments,  and  that  the  ultimate  balance 
cannot  be  proved  against  B.'s  estate.  Stem- 
dale  V.  Hankineon,  393 

DEFENDANT. 

A  broker  in  the  city  of  London  mast  answer  a 
bill  of  discovery  in  aid  of  an  action,  brought 
against  him  by  his  employer,  for  miscondact, 
although  the  discovery  will  subject  him  to  the 
penalties  of  a  bond  given  by  him  to  the  corpora- 
tion  on  his  admission.    Green  v.  Weaver,    404 

See  PftACTicB,  11. 


See  Laches. 


DELAY. 


DEMURRER. 


1.  A  speaking  demurrer  is  where  a  new  fact  is 
introduced  which  is  necessary  to  support  the 
demurrer.    Daviee  v.  Williama,  5 

2.  The  eight  days  within  which  a  demurrer  most 
be  entered  with  the  register,  are  eight  ofiiee. 
days     Bullock  v.  Edington,  481 

3.  A  bill  in  equity  does  not  lie  by  the  assignees 
of  a  bankrupt  against  a  judgment-creditor  and 
the  sheriff,  for  moneys  levied  under  an  exeou. 
tion  upon  a  judgment  by  nil  dicU,  Mitchell  ▼. 
Knott,  497 

See  EauiTT.    JontsnicTioN.    Plxaoino,  1. 

DEPOSITIONS. 

1.  Office  copies  of  depositions  by  living  persons, 
in  a  tithe  suit  in  the  exchequer,  may  be  read, 
in  a  similar  suit  in  this  court,  against  another 
defendant  who  makes  the  same  defence,  on 
production  of  office  copies  of  the  bill  and  an- 
swer in  the  former  suit,  without  any  order 
of  this  court  for  that  purpose.  WilUame  ▼. 
Broadhead,  '         151 

2.  Depositions  taken,  after  decree,  by  commission, 
or  by  the  examiner,  are  published  by  order  of 
court ;  and  those  taken  before  the  master,  by 
his  warrant.    Handley  v.  Billinge,  511 

3.  If  a  bill  is  amended  by  adding  parties  after 
witnessess  have  been  eiamined,  their  deposi. 
tions  can  not  be  read  against  the  new  parties. 
JftaU  V.  Barker,    Pretty  v.  Barker,  1 

DEVISE. 

1.  A  testator  makes  a  general  devise  of  all  his 
lands  in  nine  parishes :  in  five  of  them  he  had 
only  lands  in  fee ;  in  three  others,  be  had  only 
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lands  oyer  which  he  had  a  power  of  appoint, 
ment ;  in  the  other,  he  had  Uncle  in  fee»  and  aleo 
lands  over  which  his  power  extended.  All  the 
lands  psM  bj  his  will  except  the  lands  in  the 
latter  parish,  which  were  subject  to  his  power. 
Napier  v.  Nmpier^  28 

S.  Trusts  to  be  performed  after  the  expiration  of 
a  term  in  gross  of  twenty  years  from  the  de. 
cease  of  the  survivor  of  twenty^ight  persons, 
who  were  living  at  the  testator's  decease,  are 
valid.    Bengougk  v.  Edridge,  173 

S§e  Wmt  Ijcdu  Estatk. 

DISCOVERY. 
See  Affswaa,  2.    Plba. 

DISMISSAL. 

Where  there  are  two  plaintifls  and  one  of  them 
only  becomes  bankrupt,  the  bill  may  be  die. 
missed  upon  the  usual  motion.  Caddiek  v. 
ACssssn,  501 

DIVIDENDS,  (SALE  OF.) 

An  awignment  of  150/.,  part  of  the  dividends  of 
a  sum  of  stock  to  which  the  vendor  was  en- 
titled  for  life,  with  a  proviso  that  the  purchaser 
should  not  receive  any  part  of  the  dividends 
then  growing  due,  but  a  proportionable  part  of 
the  150/.  is  a  grant  of  an  annmty  to  that 
amoont,  and  mnst  be  memorialixed.  Charretie 
T.  VaiMe,  153 

DOCUMENTS. 
See  Comrraircrnoif  of  Oani  a. 


See  Widow. 


DOWER. 


ELECTION. 


To  imise  a  case  of  election  there  most  be  a  form 
of  gift  as  to  the  property  which  tbe  donor  had 
no  power  to  dispose  of.  The  Attorney  Oene^ 
ral  V.  The  Earl  of  LonedaU,  105 

EQUITY. 

1.  A^ tenant  has  no  equity  to  compel  his  landlord 
to  expend  money,  received  from  an  insurance 
office,  on  the  demised  premises  being  burnt 
down,  in  rebuilding  the  premises,  or  to  restrain 
the  landlord  from  suing  for  tbo  rent  until  tbe 
premises  are  rebuilt.    Leedey,  Cheetham,  146 

S»  A  bill  in  equity  does  not  lie,  by  tbe  assignees 
of  a  bankrupt,  against  a  judgment  creditor  and 
the  sheriff,  for  moneys  levied  under  an  eiecution 
upon  a  judgment  by  nil  dieii.  Mitchell  v. 
itno".  497 

3.  A  bill  in  equity  lies  to  recover  deposits  paid  by 
a  shareholder  in  a  joint-stock  company  where 
the  project  is  a  bubblei    Oreen  t.  Barrett,  45 

See  Faebnt  and  Cbuo. 

EVIDENCE. 

1.  If  a  biniB  amended  by  adding  parties,  after 
witnesses  have  been  examined,  their  depoei. 
tions  cannot  be  read  against  the  new  parties. 
Pratt  T.  Barker.    Pretty  v.  Barker,  1 

9.  Offieo  copies  ol  depoittioiM  by  lifing  perioDs 


in  a  tithe  suit  in  the  ezcheqner,  may  be  read 
in  a  similar  suit  in  this  court,  against  another 
defendant  who  makes  the  same  defence,  on 
production  of  the  office-copies  of  the  bill  and 
answer  in  the  former  suit,  without  any  order  of 
this  court  for  that  purpose.  Williatne  ▼. 
Broadhead,  151 

3.  A  tenant  for  lire  ot  an  estate  settled  in  strict 
settlement,  boys  up  some  of  tbe  charges  on  the 
estate,  and  has  them  assigned  to  a  trustee  i 
he  next  purchases  tbe  ultimate  remainder,  and 
has  it  conveyed  to  him,  subject  to  the  subsist, 
ing  charges ;  he  then  devises  the  estate,  sob. 
ject  to  the  charges  that  might  be  thereon  at 
his  decease :  the  immediate  remainders  fail  at 
his  death.  The  charges  so  purchased  are 
merged ;  and  parol  evidence  is  admissible  to 

Srove  that  the  testator  so  intended.    Aetley  ▼. 
iiUee,  398 

See  SnciALTT  CasonoR,  2. 

EXCEPTIONS. 

1.  An  exception  may  be  regularly  filed  to  the 
mastez's  report  as  to  impertinence,  after  the  or- 
der to  expunge,  and  at  any  time  before  the  im* 
pertinent  matter  is  actually  expunged.  David 
V.  Williatne,  17 

2.  Exceptions  will  not  lie  to  the  return  of  com- 
missioners in  a  suit  for  partition,  on  the  ground 
of  Inequality  of  value  in  the  lots.  In  all  cases 
of  improper  conduct  in  the  commissioners  a 
motion  most  be  made  to  suppress  the  return. 
Jonee  v.  Totty,  136 

3.  A  master's  certificate  as  to  production  of  books, 
&c.  cannot  be  excepted  to ;  a  motion  must  be 
made  to  quash  it     Jonee  v.  Powell,  387 

4.  Exceptions  to  an  answer  filed  after  the  bill  has 
been  amended,  will  not  be  taken  ofTthe  file  if 
no  answer  is  required  to  the  amendments. 
Miller  v.  Wheatley,  296 

5.  if  a  general  exception  is  taken  to  a  master's 
report,  and  the  court  is  of  opinion  that  the 
master  is  right  in  any  one  psrticular,  the  ex- 
ception must  be  overruled.    Green  v.  Weaver^ 

404 

EXECUTOR. 

An  executor  in  India  is  entitled  to  a  commission 
of  5  per  cent,  on  all  assets  of  a  testator  col- 
lected by  him  there,  including  the  assets  which 
he  retains  in  rt-Mpect  of  a  legacy  to  himself,  not 
given  to  him  in  tbe  character  of  executor,  and 
including  moneys  belonging  to  the  testator 
which  were  in  the  hands  of  a  commercial 
house  in  which  the  executor  was,  and  the  tes- 
tator had  been  a  partner.    Cockerell  v.  Barber, 

53 

See  Partiks,  1.  Practicb,  22  and  25.   Will,  1. 

FEME  COVERT. 

The  husband  of  a  woman  entitled  to  a  fund  in  a 
cause,  signed,  after  the  marriage,  a  written 
agreement  that  he  would  settle  half  the  wife's 
fortune  upon  her:  held  that  the  agreement 
enured  to  the  benefit  of  the  children  of  the 
marriage^  and  that  therefore  the  wife  oonld  not 
waive  it    JPenner;v.  Taylor,  169 

See  iNJUNcnoif,  2.    Powxa,  2. 
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FINE. 

A  fine  and  non-claim  cannot  be  pleaded  in  bar 
to  a  bill  to  preyent  the  letting  up  of  an  ont- 
standing  term.     Leigh  y.  Leigh,  349 

FOREIGN  ATTACHMENT, 
See  Attachmbnt  ;Foeugn.) 

FOREIGN  STATES. 

A  foreign  atate  may  sue  in  this  conrt.  But  where 
a  bill  was  filed  by  :  "  the  government  of  the 
state  of  Colombia  and  Don  M.  J.  Hartado,  a 
citizen  of  that  state,  and  minister  plenipoten. 
tiary  from  the  same  to  the  court  of  his  Britan- 
nic Majesty,  and  now  residing  at  33  Baker- 
street,  rortman.sqoare,  in  the  county  of  Mid. 
dlesez,"  a  general  demurrer  was  allowed  to  the 
bill,  because  the  description  of  the  plaintifils  did 
not  enable  the  defendants  to  know  upon  whom 
process  was  to  be  served  in  case  a  cruss-bill 
were  filed.  The  Columbian  Oovemment  v. 
Mothschild,  94 

FRAUD. 

1.  The  court  refused  to  set  aside  a  voluntary 
deed,  executed  by  an  old  and  infirm  man,  in 
favor  of  a  person  who  attended  him  as  a  sur- 

J^eon,  and  received  the  dividends  of  some  stock 
or  him.  It  appearing  that  the  nature  and  efiect 
of  the  deed  were  fuUy  explained,  to  the  grantor, 
by  his  solicitor,  before  he  executed  it,  and  that 
no  undue  influence  had  been  exercised  over 
him.    Pratt  v.  Barker.    Pretty  ▼.  Barker,    I 

2.  The  shareholders  in  ajoint-stock  company  are 
entitled  to  relief  in  equity,  where  the  conduct 
of  the  directors  has  been  fraudulent,  or  a  vio. 
lation  of  the  terms  on  which  the  conduct  was 
formed.    Blain  v.  Agar,  ^7 

3.  A  bill  in  equity  lies  to  recover  deposits,  paid 
by  a  shareholder  in  a  ioint-stock  company, 
where  the  project  is  a  bubble.  Oreen  v.  Barrett, 

4.  A  partner  who  superintended,  exclusively,  the 
accounts  of  the  concern,  agreed  to  purchase 
his  co.partner's  share  of  the  business  for  a  sum, 
which  he  knew,  from  accounU  in  his  posses- 
sion, but  which  he  concealed  from  his  ccpart. 
ner,  was  an  inadequte  consideration.  The 
agreement  was  set  aside.  Maddeford  v.  Aust- 
wiek,    Au»twick  v.  Maddeford,  89 

FREEMAN  OF  LONDON. 
See  Widow. 

HABEAS  CORPUS. 
See  pRACTiCB,  15. 

HEIR  AND  EXECUTOR. 

If  an  estate  descends  subject  to  a  mortgage,  and 
the  heir  creates  a  new  mortgage  for  securing 
the  old  debt  and  also  one  contracted  by  himself 
and  fixes  a  new  day  of  payment,  he  makes  him- 
self liable  to  both  debts,  notwithstanding  he  ex- 
.  empts,  in  the  new  secmity,  his  person  and  pro- 
'  perty,  except  what  is  comprised  in  the  new 
mortgage,  from  liability  in  respect  of  the  debts. 
LuehingUm  v.  Sewell,  435 

See  ComrKEixoii.    PftAOTtOB,  39l    Wiu.»  1. 


IMPERTINENCE. 

See  Practick,  4. 

INFANT. 

A  suit  being  instituted,  on  behalf  of  infants,  by  a 
solicitor  wholly  unconnected  with  the  family, 
it  was,  on  the  motion  of  the  defendant,  referred 
to  the  master  to  inquire  whether  it  would  be 
for  the  infants*  benefit  that  the  suit  should  be 
prosecuted,  the  defendant  undertaking  to  ren- 
der to  the  roaster  the  accounts  prayed  for  by 
the  bUl.    Richardson  v.  Miller,  133 

See  Pkactxok,  17. 

INFLUENCE  (UNDUE.) 
See  Faaod,  1. 

INJUNCTION. 

1.  The  plaintiff  in  a  bill  of  interpleader  may 
move,  at  once,  for  a  special  injunction,  on  pay- 
ment of  the  money  into  court,  without  first  ob- 
taining the  common  injunction.  Vicary  y. 
Widger,  15 

a.. The  wife  of  a  bankrupt,  having  separate  pro. 
perty,  died  in  France  in  possession  of  other 
property  there,  which  was  cUimed  by  the  credi. 
tors,  as  belonging  to  the  husband.  She,  by  will, 
disposed  of  all  her  separate  esUte,  except 
l,500i.  consols,  (which,  in  default  of  appoint, 
ment,  was  held  in  trust  for  her  executors  or  ad. 
ministrators,)  and  appointed  a  lady  xesideiit  in 
France,  her  executrix.  Injunction  granted,  at 
the  suit  of  the  assignees,  to  restrain  the  transfer 
of  the  consols,  but  refused  as  to  the  rest  of  the 
separate  esUte.     Stead  v.  Clay,  294 

3.  Injunction  granted  to  restrain  the  disclosure  of 
secrets  come  to  the  defendant's  knowledge  in 
the  course  of  a  confidential  employment.  iBmtt 
v.  Price,  ^ 

4.  Motion  to  extend  common  injunction  granted, 
where  the  answer,  which  was  filed  on  the  same 
morning,  was  insufficient,  and  the  trial  was 
coming  on  the  next  day  but  one.  Mutminge  y. 
Adanuon,  ^^ 

See  Eaurrr,  1.    IirrsaPLKiDER, 

INTEREST. 

The  amount  of  deterioration  of  an  estate  pending 
a  suit  for  specific  performance  having  been  as. 
cerUined,  by  an  issue,  the  purchaser  was  al- 
lowed it  out  of  his  purchsse  money  which  he 
had  paid  into  conrt  under  an  order  with  into- 
rest  from  the  time  when  he  paid  in  his  money. 
Ferguson  y.  Tadman,    Ruek  v.  Tadman,  530 

See  CoNvaasioif. 

INTERPLEADER. 

No  affidavit  is  necessary  to  support  a  inotion  by 
a  plaintiff  in  an  intcrfOeading  suit  for  liberty  to 
pay  the  money  into  court,  and  for  an  injunc 
lion.     Walbanke  Y.  Sparks,        '  385 

See  Injumctxom,  1. 

JOINT  STOCK  COMPANY. 

I.  ITie  shareholders  in  ajoint-stock  company  are 
entitled  to  relief  in  equity  where  the  condoct 
of  th0  directoit  has  been  fiaadolent,  or  a  Tiol*. 
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tioa  of  the  tormt  on  whioh  th«  company  was 
formed.    Blain  ▼.  Agart  37 

9*  A  bill  in  equity  lies  to  recover  deposits  paid  bj 
a  shareholder  in  a  joint-stock  company,  where 
the  project  is  a  bubble.    Oreen  v.  Burreti,  45 

JUDGMENT  DEBT. 

A  judf^ment  in  the  lord  mayor's  conrt,  obtained 
afraioat  the  garnishee  does  not  entitle  the  plain- 
tiff to  rank  as  a  jadgmant  creditor  in  the  ad- 
ministration  of  the  garniskeePs  assets.  Holt  v. 
Murray,  485 

8te  EauiTT,  9. 

JURISDICTION, 

A  foreign  state  may  sve  in  this  court.  Bat 
where  a  bill  was  filed  by  "  The  Government  of 
the  Sute  of  Columbia  and  Don  M.  J.  HurUdo. 
a  citizen  of  that  state,  and  minister  plenipoten- 
tiaiy  from  the  same  to  the  court  of  his  Britan- 
nic Majesty,  and  now  residing  at  33  Baker- 
street,  Portman  Square,  in  the  county  of  Mid- 
dlesex," a  general  demurrer  was  allowed  to  the 
bill,  because  the  description  of  the  plaintiffii  did 
not  enable  the  defendants  to  know  upon  whom 
process  was  to  be  served  in  case  a  cross  bill 
were  filed.  The  Columbian  Oovommeut  v. 
MotkaehUd,  94 

LACHES. 

The  original  bill  being  for  an  account  and  an  in. 
junction  to  restrain  an  action,  and  the  injunc- 
tion having  been  dissolved  on  the  merits,  nearlv 
ten  yeaie  after  the  btU  was  filed,  the  plaintiff 
filed  a^  supplemental  bill,  for  a  discovery  and 
commission  to  examine  witnesses  in  aid  of  his 
defence  to  an  action  substantially  the  same  : 
Motion  for  the  commission  refused,  with  costs, 
en  the  gronnd  of  delay.    Todd  v.  Aylwin,  271 

LANDLORD  AND  TENANT. 

A  tenant  has  no  equity  to  compel  his  landlord  to 
expend  money  received  from  an  ineurance  of- 
fice on  the  demised  premises  being  burnt  down, 
fai  rebuilding  the  premises,  or  to  restrain  the 
landbrd  from  suing  for  the  rent  until  the  pre- 
miMa  are  rebuilt.   Leedo  v,  Cheetham,        146 

LEGACY. 
8oo  Wnxi  3, 

UMITATIONS. 

800  STATVn  OV  LmiTATIONiL 

MASTER'S  CERTIFICATE. 

The  nasteKs  certificate^  as  to  pioductioa  of 
of  books,  dbc  by  a  party,  cannot  be  excepted 
to ;  a  motion  must  be  niado  to  quash  it.  Jones 
r.PowoU^  aa7 

MERGER  OF  CHARGES; 

A  tenant  for  life  of  an  estate  settled  in  strict  set- 
tlement, buys  op  some  of  the  chaiyes  on  the 
•statn,  and  has  them  assigned  to  a  trustee :  he 
next  pnrchaseo  the  ultimate  remainder,  and 
kas  it  conTeyed  tokim  soljecl  to  tkesnbidsting 
Vol.  I. 


charges :  he  then  devisee  the  estate,  eobject  to 
the  charges  that  might  be  thereon  at  bis  de. 
cease :  tM  intermediate  remainders  fail  at  his 
death.  The  charges  so  purchased  are  merged  ; 
and  parol  evidence  is  admissible  to  nrove  that 
the  testator  so  intended.  AotUy  v.  MilUo  and 
othert,  398 

MISREPRESENTATION. 

1.  A  piece' of  land  imperfectly  watered  was  de- 
scribed, in  the  particular,  as  uncommonly  rich 
water-meadow:  held  that  this  was  not  such 
a  misrepresentation  as  would  avoid  the'  sale. 
Scott  V.  Hanoon,  13 

3.  If  A.  in  contracting  with  B  falsely  represents 
himself  to  be  the  agent  of  C,  and  thereby  ob- 
tains better  terms,  the  court  will,  notwithstand* 
ing,  enforce  the  contract,  unless  A.  knew  that 
such  would  be  the  efiect  of  the  misreprescnta. 
tion.    FeUowo  v.  Lord  Gwydyr,  63 

8oo  AoAUMKirr,  9. 

MORTGAGE. 
Set  Hxta  and  Exsouroa. 

NEXT  FRIEND. 

A  suit  being  instituted  on  behalf  of  infants,  by  a 
solicitor  wholly  unconnected  with  the  fsmiiy, 
it  was  on  the  motion  of  the  defendant  referred 
to  the  master  to  inqufre  whether  it  would  be 
for  the  infants*  benefit  that  the  snit  should  be 
prosecuted,  the  defendant  undertaking  to  ren- 
der to  the  master  the  accounts  prated  for  by 
the  bdl.    Richardson  v.  Miller,  133 

See  PxAcnci,  17. 

ORDER. 
See  Attaobiibnt.    CoNsraucriON. 

OUTSTANDING  TERMS. 
See  Fkm.    PLKAOUfa,  3,  4< 

PARENT  AND  CHILD. 

The  husband  of  a  woman  entitled  to  a  fund  in  a 
cause,  signed,  after  the  mairiage,  a  written 
agreement  that  he  would  settle  half  the  wife's 
fortune  upon  her:  held  that  the  agreement 
enorftd  to  the  benefit  of  the  children  of  the 
marriage,  and  that  therefore  the  wife  could  not 
waive  It.    Fennerv.  Taylor,  169 

PARTIES. 

1.  Where  one  executor  has  alone  proved,  he  may 
sue  without  making  the  other  execntors  parties, 
although  they  have  not  renounced,  Vaviee  v. 
WilUamo,  5 

9.  A  few  of  a  large  number  of  persons  may  in- 
stitute a  suit  on  behalf  of  themselves  and  the 
rest,  for  relief  u^inst  acts  injurioue  to  their 
common  right,  although  the  majority  spprove 
of  those  acts,  and  disapprove  of  the  institution 
of  the  suit ;  and  the  attorney  gemHral  need 
not  be  a  party  to  it ;  but,  where  the  whole 
body  concur  in  an  abuse,  the  suit  mmt.  be  in- 
stituted by  the  attorney  general  BronUeyr. 
Smithy     •  8 

a  If  ierani  shamheldsn  assSgn,  by  deed,  tkeir 
41 
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depoiitf  to  othen,  and  appoint  the  latter  their 
atiomeyfl  for  reoovering  their  depoelta,  the  at* 
sigrneee  cannot  aoe  on  behalf  of  themaelves  and 
their  aaaignora;  bat  the  latter  however  nn. 
roeronii  must  be  partiea  to  the  soit.  Biain  f. 
Agar,  37 

Set  Pj 


PukiNTirr. 


PARTITIOir. 


Exceptions  will  not  lie  to  the  retom  of  eommis. 
stoncrs  in  a  suit  for  partition  on  the  i^roond  of 
inequality  of  yaloe  in  the  lots.  In  all  cases  of 
improper  conduct  of  tho  commissioners,  a  mo 
tion  must  be  made  to  suppress  the  retom. 
JsfieSF.  Tofty,  136 

PARTNERSHIP. 

I.  A.  B.  1^0.  were  common  carriers  from  L.  to 
F.,  a  separate  portion  of  the  road  being  allotted 
to  each,  and  it  having  been  stipulated  also  that 
no  partnership  should  exist  between  them. 
A.  for  himself  and  the  other  parties,  agrees, 
with  the  mint  to  carry  coin  from  L.  to  F.,  and 
afterwards  makes  another  agreement,  with  the 
mint  to  carry  other  coin  to  places  not  on  the 
road  :  held  that  all  the  parties  were  entitled  to 
share  in  the  profits  of  this  agreement.  Russell 
V.  Auetwick,  53 

3.  One  of  two  soliciton,  who  were  partners,  be- 
came  bankrupt;  the  assignees  excluded  the 
other  from  interfering  with  the  affairs  of  the 
partnership:  the  court,  nevertheless,  refused 
to  order  the  assignees  to  deliver  to  him  the  pa. 
pers  belonging  to  the  clients  of  the  firm.  Da^ 
vidton  V.  Napier,  297 

3.  If  a  partner  borrows  a  sum  of  money  and 

gives  his  own  security  only  for  it,  it  does  not 
Dcome  a  partnership  debt  by  being  spplied  for 
partnership  purposes  with  the  knowledge  of  the 
other  partner.  Sevan  v.  Lewiw.  Siokee  v. 
Whittaker,  376 

See  AciRKBMurr,  1. 


PENALTIES. 


See  AxcswBK,  9. 

PERPETUITY. 

Trusts  to  be  performed  after  the  expiratiqn  of  a 
term  in  gross  of  twenty  years  from  the  decease 
of  the  survivor  of  twenty-eight  persons  who 
were  living  at  the  testaU^s  decease  are  valid. 
Bengough  v.  Edridge,  173 


PERSONAL  ESTATE. 
See  Assm,  1.    Ham  amd  Ezioitrmi. 
1,3. 

PLAINTIFF. 


Will, 


A  foreign  state  may  sue  in  this  court :  but  where 
a  bill  was  filed  by  *•  The  government  of  the 
State  of  Columbia,  and  Don  M.  J.  Hnrtado, 
a  citixen  of  that  state  and  minister  plenipoten- 
tiai7  from  the  same  to  the  court  of  Hts  Briun. 
nie  Majesty,  and  now  residing  at  38,  Baker- 
street,  Portman^uare.  in  the  county  of  Mid- 
dlesex,** a  general  demurrer  was  allowed  to  the 
bill  because  the  description  of  the  plaintifib  did 
not  enaUa  the  daftndaatttoluiow  upon  whmn 


process  was  lo  he  served  in  cise  a  cross  bill 
were  filed.  The  Cohmkum  O^venment  v. 
Retksekild,  94 

See  Costs. 

PLEA. 

1.  A  plea  that  the  plaintifFhsa  no  interest  in  the 
subject  of  the  snit,  is  a  good  plea  to  a  bill  for 
discovery  and  commission.  Mendixabel  v. 
Maehetdo,  68 

3.  Treaties  and  eonventkms  between  foreign 
states  may  be  pleaded  to  a  bill  for  discovery 
and  commissk>n,  where  it  appears  fiom  them 
that  the  plaintiff'  is  not  entitled  to  make  the 
demand  which  he  is  seeking  to  substantiate,  ib 

PLEADINO. 

1.  Where  a  plaintifl;  by  the  piesent  prtctie«  of 
the  court,  may  obtain  that  relief  by  petition« 
for  which  a  supplemental  bill  was  formerly  ne- 
cessary,  and  prefers  the  latter  course,  the  sup- 
plemental bill  is  not  demurrable,  but  the  pro- 
ceeding will  be  taken  into  consideration  on  the 
question  of  costs.    Daviee  v.  Williams,         5 

2.  A  few  of  a  large  number  of  persons  mav  in- 
stitute a  suit  on  behalf  of  themselves  and  the 
rest,  for  relief  against  acts  injurious  to  their 
common  right,  although  the  majority  approve 
of  thoee  acts,  and  disapprove  of  the  institution 
of  the  suit,  and  the  attorney  general  need  not 
be  a  party  to  it ;  but  where  the  whole  body 
concur  in  an  abuse,  the  soit  must  be  instituted 
by  the  attorney  general.    BromUy  v.  Smithy 

8 

3.  A  fine  and  non-claim  cannot  be  pleaded  in  bar 
to  a  bill  to  prevent  the  settrag  up  of  an  out- 
etanding  term.    Leigh  v.  Leigh,  349 

4.  The  statute  of  limitatkins  may  be  pleaded  in 
bar  to  a  hill  to  prevent  the  setting  up  of  out. 
standing  terms.    Jermy  v.  Best,  373 

5.  A  broker  in  the  city  of  London  must  answer  a 
bill  of  diftcoveiy  in  aid  of  an  action  brought 
against  him  bv  his  employer  for  misconduct, 
although  the  discovery  will  subject  him  to  tho 
penalty  of  a  bond  given  by  him  to  the  corpora* 
tion  on  his  admission.    €ireen  v.  Weaver,  404 

POLICY  OF  ASSURANCE. 

A  policy  of  assurance  for  3,00OZ.  on  A.'s  life  was 
assigned  to  trustees,  and,  by  a  deed  of  oven 
date,  trusts  were  declared  of  it  by  the  descripw 
tion  of  <•  the  3,0001.  for  which  A.*s  life  was  in. 
sured,**  and  power  was  given  to  B.  to  dispose 
of  it  by  will.  B.,  alter  reciting  the  settlemenl« 
bequeathed  1,000/.  part  of  the  sum  of  3,0001., 
to  A.,  and  the  remaining  sum  of  3.0002.  to  C. 
At  A.'s  death  9,0002.  was  received  under  the 
policy :  held  that  the  whcJe  fruits  of  the  policy 
were  subject  to  the  trusts  of  tho  settlement, 
and  passed  by  the  bequeets,  to  A.  and  C'.  in 
proportioii  to  their  legacies.  Courtney  y.  Fer. 
rort,  137 

POWER. 

1.  A  testator  makes  a  genera]  devise  of  all  his 
lands  in  nine  parishes :  in  five  of  them  he  had 
only  lands  in  fee ;  in  three  othen  he  had  only 
laadt  ovw  whiah  h«  had  a  powar  of  i^ipoiBl- 
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nent ;  in  the  other  he  had  lands  io  fee,  end 
alio  lands  over  which  bis  power  extended :  all 
the  lands  pass  by  his  will  except  the  lands  in 
the  lalter  parish  which  were  subject  to  his 
power.    Napier  v  Napier,  28 

3.  A  feme  covert  having  power  to  dispose,  bj  will 
of  personal  property,  and  of  a  real  estate  at  fi., 
by  her  will,  after  reciting  the  p(»wer,  gave  seve- 
ral pecuniary  legacies,  and  then  gave  to  her 
husband  her  fields  and  house  at  N.,  likewise 
the  remainder  iif  her  personalty,  and  all  she 
might  die  possessed  of,  after  payment  of  her 
debts,  legacies,  and  funeral  and  testamentary 
expenses :  held  that  the  husband  took  a  life- 
estate  only  in  the  realty,  notwithstanding  the 
gift  to  him  of  ail  the  testatrix  might  die  pos- 
setsedof.    Monk  x.  MawiMey,  386 

PRACTICE. 

!•  If  a  bill  is  amended  by  adding  parties  after 
witnesses  have  been  examined,  their  deposi. 
tions  cannot  be  read  against  the  new  parties.. 
Prait  V.  Barker.    Pre  tff  v.  Barker,  I 

3.  Exceptions  to  an  answer  having  been  allowed, 
plaintiff  obtained  an  order  to  amend,  and  for 
defendant  to  answer  the  exceptions  and  amend- 
ments at  the  same  time :  defendant  pot  in  an 
answer  to  the  amended  bill  only.  The  plain- 
tiff then  issued  an  attachment :  beld  that  it 
was  irregular,  and  that  plaintiff  ought  to  have 
moved  to  take  the  seeuod  answer  off  the  file. 
DeTaetet  v.  Lopez,  11 

3.  The  plaintiff  in  a  bill  of  interpleader,  may  move, 
at  once,  for  a  special  injunction,  on  payment  of 
the  money  into  court,  without  first  obuining 
the  common  injunction.     Vieary  v.  Widger, 

15 

4*  An  exception  may  be  regularly  filed  to  the 
master's  report  as  to  impertinence  after  the  or- 
der to  expunge,  and  at  any  time  before  the  im. 
pertinent  matter  is  actually  expunged.  Damd 
▼.  WiUiamt,  -  17 

5.  Exceptions  will  not  lie  to  the  return  of  com. 
missioners  in  a  suit  for  partition,  on  the  ground 
of  inequality  of  value  in  the  lots.  In  all  eases 
of  improper  conduct  in  the  eommissionen  a 
motion  roast  be  made  to  suppress  the  return. 
Jones  V.  Totty,  136 

6.  Office-copies  of  depositions,  by  living  persons, 
in  a  tithe  suit  in  the  exchequer,  may  be  read 
in  a  similar  suit  in  this  court,  against  another 
defendant  who  makes  the  same  defence,  on 
production  of  office  copies  of  the  bill  and  an. 
awer  in  tlie  foimer  suit,  without  any  order  of 
this  court  for  that  purpose.  WiUiamo  ▼. 
Broadhead,  151 

7.  The  vender  may  confirm  an  order  ntst  obtam. 
ed  by  the  purchaser  if  the  latter  neglect  to  do 
so.     Chillingwonk  r,  Chillingworth,  391 

8.  Exceptions  to  an  answer  filed  after  the  bill 
has  been  amended,  will  not  be  taken  off  tlie 
file  if  no  answer  is  required  to  the  amendments. 
Miller  v.Wheatley,  206 

9.  A  plaintiff  resident  abroad,  who  had  been  or- 
dered to  give  the  security  for  costs,  but  hnd 
not  complied,  ordered  to  give  the  security,  and 
on  default  his  bill  to  be  dismissed.  Camae  v. 
Orani,  848 

10.  A  witnew  who  had  answered  some  of  the  in- 
terrogatories, but  refused  to  answer  the  othen, 
WM  ordered  to  answer  thoae  interrogatories 


within  foor  days,  or  to  stand  committed.  AtM* 
tin  V.  Prince,  Ibid 

11.  A  defendant  in  a. suit  by  the  asnignees  of  a 
bankrupt  cannot  object  to  the  bill  as  not  hav- 
ing been  filed  with  the  convent  of  the  creditors, 
unless  the  objection  is  made  by  the  answer. 
Bevan  v.  Xietois.    Stokes  v.  Wkittaker,      376 

13.  No  affidavit  is  necessary  to  support  a  motion, 
by  a  plaintiff  in  an  interpleading  suit,  for  liberty 
to  pay  the  money  into  court,  and  for  an  injunc- 
tion.    Walhanke  v.  Sparks,  365 

13.  An  order  for  time  to  answer  unless  drawn  op 
and  served,  will  not  stop  an  attachment.  Oay- 
ler  V.  Fitzjohn,  386 

14.  The  master's  certifies te,  as  to  production  of 
books,  die.  by  a  party  cannot  be  excepted  to, 
a  motion  must  be  made  to  quash  it.  Jones  v. 
Powell,  387 

15.  Whero  a  messenger  has  been  sent  upon  a  re- 
turn of  cepi  corpus,  and  the  defendant  is  in  K. 
B.  prison  upon  mesne  process,  a  habeas  corpus 
roust  next  be  obtained.    Neame  v.  Wagstaf, 

389 

16.  Attachment  granted  for  non-appearance  to  a 
subpcsna  served  abroad.    Nichol  v.  Gwyn,  Ibid 

17.  The  court  will  remove  a  next  friend,  and  ap- 
point a  new  one  where  the  former  is  so  con. 
nected  with  a  defendant  having  an  interest  ad- 
Verne  to  that  uf  the  infants,  as  to  make  it  pro- 
bable that  their  interest  will  not  be  properly 
protected  by  him.  Peyton  v.  Bond,  Peyton  v. 
Robinson,  390 

18.  The  eight  days  within  which  a  demurrer  must 
be  entered  with  the  register,  are  eight  office, 
davs     Bullock  v.  Ediagton,  481 

19.  6ill  restored,  though  the  order  to  dismiss 
was  not  obtained  till  after  a  ccmsiderablo  inter, 
val  since  the  last  proceeding  in  the  cause,  and 
through  the  plaintiff  had  acquiesced  in  the  ot. 
der ;  the  suit  being  one  in  which  the  main  ob. 
ject  was  obtained.     Bnrfield  v.  Nicholson, 

30.  A  bill  may  be  amended  by  adding  plaintiffs, 
notwithstanding  the  defendants  have  answered 
it.     Hichens  v.  Congreve,  500 

31.  Where  there  are  two  plaintiffs  and  one  of  them 
only  becomes  bankrupt,  the  bill  may  be  dis. 
missed  upon  the  usual  motion.  Caddiek  v. 
Masson,  501 

33.  If  the  executors  of  a  purchaser  under  a  de- 
cree refuse  to  pay  the  purchase-monoy,  they 
cannot  be  compelled  to  pay  it  unless  in  a  suit 
instituted  by  the  heir.   Lord  v.  Lird,         503 

33.  Leave  given,  a'ter  replication,  to  file  a  sup- 
plemental answer  to  a  bill  for  dower,  in  order 
to  state  a  fine  and  non-claim  omitted,  though 
ignorance  In  the  original  answer.  Jackson  v. 
Parish,  505 

34.  Motion  to  extend  common  injunction  granted, 
where  the  answer,  which  was  filed  on  the  same 
morning,  was  insufficient,  and  the  trial  was 
coming  on  the  next  day  but  one.  Mannings  ▼. 
Adamson,  510 

35.  If  an  executor  admits  that  all  the  testator's 
debts,  &c.  have  been  paid,  the  court  will  on 
motion,  order  the  income  of  a  balance  paid 
in  by  the  executor,  to  be  paid  to  the  person  en- 
titled to  the  residue.    Dando  v.  Dando,      510 

26.  Depositions  taken,  after  decree,  under  a  com- 
missiora,  or  by  the  eiaminer,  are  published  by  or. 
der  of  court ;  if  before  the  master,  by  his  war. 
rant.    Handley  v.  Billinge,  511 

37.  Where  the  usual  decree  for  accounts  against  a 
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panonal  reprwentatiTe,  hat  been  taken  upon 
motion,  the  master  ought  to  reqaire  the  yoach- 
ers  to  be  produced,  although  the  answer  is  not 
replied  to.     Davenport  v.  Davenport^        512 

PROCESS. 

Where  a  messengrer  has  been  sent  upon  a  return 
of  cepi  eorpuSt  and  the  defendant  is  in  K.  B. 
prison  upon  mesne  process,  a  habeoM  corpus 
must. next  he  obuined.    ffeame  ▼.  Wag$taf, 

PROCHEIN  AMY. 

The  court  will  remove  a  next  friend  and  appoint 
a  new  one,  where  the  former  is  so  connected 
with  a  defendant,  havin|r  an  interest  adverse 
to  that  of  the  infants,  as  to  make  it  probaUe 
that  their  interest  will  not  bo  properly  pro- 
teeted  hy  him.  Peylem  ▼.  Bond,  Peyton  ▼. 
Robinson^  390 

€€€  Next  Fxixnd. 

PRODUCTION  OF  BOOKS,  &c. 

A  party  ordered  to  produce  books,  Slc.  before  the 
master  is  bound  to  leave  them^if  the  master 
thinks  fit  so  to  direcL    Sidden  v.  lAddiard^ 

38d 

RESIDUE. 

If  an  executor  admits  that  all  the  testator's  debts. 
&«.  have  been  paid,  the  court  will  on  motion, 
order  the  income  of  a  balance,  paid  in  by  the 
executor  to  be  paid  to  the  person  entitled  to 
the  person  entitled  to  the  residue.  Domdo  ▼. 
Dando,  510 

Set  CoNTiBsioN.   Will,  3,  8,  9. 

RESTORING. 

Bill  restored,  though  the  order  to  dismiss  was  not 
obtained  till  after  a  considerable  interval  since 
the  last  proceeding  in  the  cause,  and  though 
the  plaintiff  had  acquiesced  in  the  order;  the 
suit  being  one  in  which  the  main  object  was 
answered  when  an  injunction  was  obtained. 
BarJUld  y.  NiehoUon,  494 

SALE  UNDER  DECREE. 

1.  A.  piltchased  for  B.,  but  without  atitbority,  an 
estate  sold  under  a  decree.  B.  died  without 
adopting  the  purchase:  the  order  nisi  was, 
nevertheless,  obtained^  The  court  refused  to 
order  fi.'s  cx.ecutor8  to  pay  the  purcliase  mon. 
ey ;  and,  on  the  heir  declining  the  purchase, 
dipcharged  the  order  nioi,  and  directed  a  re-sate. 
Lord  f .  Lord,  503 

3.  if  the  executors  of  a  purchaser  under  a  decree 
refuse  to  pay  the  purchase  money,  they  cannot 
be  compelled  to  pay  it  unless  a  suit  oe  insti. 
tutedby  theheir.'  Ibid 

SALE  OF  DIVIDENDS. 
See  DiyrDiNDs. 

SETTLEMENT. 
See  Paiuit  amo  Child.    Smoialtt  Crsditor, 
1.3. 


See  Equity,  3. 


SHERIFF. 


SOLICITOR. 

One  of  two  solicitors,  who  were  partners,  became 
bankrupt;  the  assignot^s  excluded  the  other 
from  interfering  with  the  affairs  of  the  partner, 
ship :  The  court  nevertheless  refused  tu  order 
the  assignees  to  deliver  to  him  the  papers  be- 
longing to  the  clients  of  the  firm.  Davidson 
y.  Napier,  297 

SPECIALTY  CREDITOR. 

1.  A  hnsband  made  a  post-nuptial  settlement  of 
40002.  in  favor  of  his  wife  and  children, 
and  then,  in  consideration  of  the  4000/.  ex- 
pressed  to  have  been  lent  to  him  by  the  trus- 
tees of  the  settlement,  made  a  mortgage 
to  them  of  a  real  estate  to  secure  that 
sum,  and  covenanted  tu  repay  it.  The  hus- 
band never,  in  fact,  paid  the  4,000/.  to  the  trus- 
tees :  hold,  nevertheless,  that  they  were  speciaL 
ty  creditors  of  the  husband.     Tanner  v.  Byne, 

160 

2.  A  grant  of  an  annuity  to  the  grantor's  sister, 
though  expressed  to  be  made  for  natural  love 
and  afEsction,  may  be  proved  to  have  been 
made  in  consideration  of  her  marriage,  and  will 

'  entitle  her  to  rank  as  a  specialty  cr^itorof  the 
grantor.    Tanner  y.  Bfne,  160 

SPECIFIC  PERFORMANCE. 

If  A.  in  contracting  with  B.  ialsely  represents 
himself  to  be  the  agent  of  C.  and  thereby  ob. 
tains  better  terms,  the  court  will  notwithstand- 
ing, enforce  the  contract,  unless  A.  knew  that 
sneh  wuuld  be  the  effisct  of  the  misrepzcsenta. 
tion.    Fellowea  v.  Lord  Owydyr,  63 

See  MnEirEKSBMTATioR, 

STATUTE  OF  UMITATIONS. 

It  The  statute  of  limitations  may  be  pleaded  in 
bar  to  a  bill,  or  prevent  the  seiting  up  of  out- 
standing terms.     Jermy  v.  Beet,    .  373 

3.  A  bill  filed  by  one  creditor  on  behalf  of  him- 
self  and  the  othen,  will  prevent  the  statute  of 
limitations  from  tunning  against  any  of  the 
creditors  who  come  in  under  the  decree. 
Stemdale  v.  Hankinoen,  393 

SUPPLEMENTAL  BILL. 

Where  a  plaintiff,  by  the  present  practice  of  the 
court,  may  obtain  that  relief  by  petition,  for 
which  a  supplemental  bill  was  formerly  ne- 
cessary, and  prefers  the  latter  course ;  the  sup- 
plemental bill  is  not  dcmuriable,  but  the  pro- 
ceeding will  be  taken  into  consideration  on  the 
question  of  costs.    Daviea  y.  WUlianu,         5 

See  Laohu. 

SUPPLEMENTAL  ANSWER. 

Leave  given,  after  replication,  to  file  a  supple- 
mental answer  to  a  hill  for  dower,  in  order  to 
state  a  fine  and  non-claim  omitted,  through 
ignorance,  in  the  original  answer.  Jackeon  v. 
Parish,  505 

TENANT  FOR  LIFE. 

A  tenant  for  life  of  an  estate  settled  in  strict  set- 
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tlement  bays  up  loiiie  of  the  ehtrget  on  the  as. 
Utfl,  and  has  them  assiKned  to  a  trustee  s  he 
next  purchases  the  ultimate  remainder  and  has 
it  conveyed  to  him  subject  to  the  subsisting 
chargres :  he  then  der ises  the  estate  subjeot  to 
the  charfres  that  might  be  thereon  at  his  deeesse; 
the  intermediate  remainders  fail  at  his  death ; 
the  charges  so  purchased  are  merged ;  and  parol 
evidence  is  admissible  to  prove  that  the  testa^ 
tor  so  intended.    A$tley  v.  MilU»t  998 

See  CoNVKRsioN.    MctocR  ov  Caaaon.    Tim- 
BSa.    Will,  4. 

TERMS. 
See  OoTSTANDiNa  Tbems. 

TIMBER. 

Tenant  for  life,  unhnpeachabie  of  waste,  except 
in  the  park,  demesne  lands«  and  woods  adjoin- 
ing the  capital  messuage,  there  being  no  woods, 
of  that  description,  cannot  out  timbsr  in  any 
of  the  woods  that  are  either  an  ornament  or 
shelier  to  the  messuage.  Newdigate  v.  New. 
digaie,  131 

TITHES. 

An  exemption  from  tithes  was  claimed,  as  to  cer- 
tain copyholds,  on  the  ground  of  unity  of  pos* 
session  of  the  rectory,  manor  and  lands  in  one 
of  the  greater  monasteries  dissolved  by  31  H. 
8.  Other  copyholds  of  the  manor  had  belonged 
to  the  monastery  at  the  dissolution,  and  were 
subject  to  tithe :  held,  nevertheless,  that  the 
exemption  was  good,  because  the  monastery 
might  have  granted  out  the  latter  copyholds 
before  the  union  of  the  rectory,  and  the  former, 
after  it.    Moneh  v.  Huekiemm,  380 

See  PnAcncx,  6. 

TRUST. 


USURIOUS  DEBT. 

A  testator  directed  that  one  of  his  resTdoary  Icga. 
tees  should  be  answerable  for  all  debts  doe  to 
him  from  the  father  of  the  legatee.  A  debt, 
though  usurious,  must  be  dedueted  from  the 
legatee's  share.    Stanton  ▼.  Knight,         48S 

VENDOR  AND  PURCfl^SER. 

1.  A  piecA  of  1^<^  imperfectly  watered,  was  de- 
scribed, in  the  particular,  as  uncommonly  rieh 
water-meadow :  held  that  this  was  not  such 
a  misrepresentation  as  would  avoid  the  sale. 
Scott  V.  HanMon,  ^    13 

3.  The  vendor  may  confirm  an  order  nisi,  oh. 
tained  by  the  purchaser  if  the  latter  neglect  to 
do  so.     ChUUngworth  v.  CkilUngworth^    391 

3,  A.  purchased  for  B.,  but  without  authority,  an 
estate  sold  under  a  decree.  B.  died  without 
adopting  the  purchase.  The  order  ntsi  was 
nevertheless  obtained.  The  court  refused  to 
order  B.'s  executors  to  pay  iho  purchase-mon- 
ey ;  and,  on  the  heir  declining  the  purchase, 
discharged  the  order  nist,  and  directed  a  re- 
sale.    Lord  v.  Lord,  503 

4  If  the  exeeHtors  of  a  purchaser  under  a  decree 
refuse  to  pay  the  purchase  money,  they  cannot 
be  compelled  to  pay  it,  unless  a  suit  be  insti. 
tuted  by  the  heir.  Ibid 

5.  The  amount  of  deterioration  of  an  estate  pend- 
ing  a  suit  for  specific  performance  having  been 
ascertained  by  an  issue,  the  purchaser  was  si- 
lowed  it  out  of  his 'purchase  money,  which  he 
had  paid  into  court  under  an  order,  with  inte- 
rest ttom  the  lime  when  he  paid  in  his  money. 
Ferguson  v.  Tadman,  530 


1  Execution  of  a  trust,  created  by  will  to  pur. 
chase  land  to  be  added'  and  closely  entailed  to 
tesUtor's  family  estate,  in  possession  of  T.  B. 
tesutor  declaring  that  his  object  was  to  have 
a  head  to  the  family,  and  that  if  T.  B  should 
die  without  male  issue,  or  dispose  of  the  family 
estate,  the  residue  of  his  fortune  should  go  to 
A.  B  or  his  nearest  relative  in  the  male  line. 
Woolmore  v.  Burrows,  513 

3.  TesUtor  having  given  an  annuity  to  one  of 
bis  next  of  kin,  and  expressed  a  reason  for  giv. 
ing  nothing  to  the  others,  gave  the  residue  of 
hia  property  to  his  wife,  recommending  to  her 
and  not  doubting  that  she  would  consider  his 
nearest  relations  as  he  would  have  done  had 
he  survived  her :  .held  that  there  is  no  trust 
for  the  next  of  kin,  but  that  the  wife  takes  the 
residue  absolutely.     Sale  v.  Moore,  534 

3.  Testator,  after  giving  his  real  and  personal  es- 
tate to  his  wife  in  fee,  said  that  he  had  given 
the  same  to  her  unfettered  and  unlimited,  in 
full  confidence  that  in  her  future  disposition 
thereof,  she  would  distinguish  the  heirs  of  hi* 
late  father,  by  devising  the  whole  of  his  estate 
together  and  entire  to  such  of  his  father's  heirs 
as  she  might  think  best  deserved  her  preference. 
Held  that  no  trust  was  created,  Meredith  v. 
Heneage,  543 

Sss  PsarrruiTT. 


VOLUNTARY  SETTLEMENT. 

See  SmLmitKHT,    Fxaud,  1. 

VOUCHERS. 

Where  the  usual  decree  for  accounts  against  a 
personal  representative  has  been  taken  upon 
motion,  the  master  ought  to  require  the  vooch- 
er»  to  be  produced,  although  the  answer  is  not 
replied  to.    Davenport  v.  Davenport,  513 


WASTE- 


See  TiMBsa. 


WEST  INDIA  ESTATE. 

Semhle,  that  by  a  devise  of  a  West  India  planta- 
tion, the  stock,  implements,  utensils,  &c.  upon 
it,  will  pass.    Lushington  v.  Sewell,  435 

WIDOW. 

The  personal  estate  of  an  honorary  freeman  of 
the  city  of  London,  is  in  case  of  his  dying  in- 
testate, distributable  according  to  the  custom 
of  London,  and  his  widow  is  not  barred  of  her 
customary  share  by  a  settlement  which  is  ex- 
pressed to  be  in  lieu  of  all  dowur,  or  thirds,  or 
other  portion  at  common  law,  or  otherwise, 
ont  of  his  freehold  and  copyhold  lands.  On- 
sloie  V.  Onsioto,  ^8 


680 
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WILL. 

I*  Testator  flfiive  his  res!  and  personal  estate  to 
persons,  whom  he  arterwards  appointed  his  ex. 
ecutors.  in  trust,  in  the  first  place  to  sell  an 
advowson,  and  apply  the  proceeds  in  dischargre 
of  his  debts  and  legacies,  and,  if  they  shoald 
be  insufficient  then  to  raise  the  deficiency,  by 
sale  or  mortpiKo  of  his  real  estates,  and  di- 
rected his  executors  to  retain  their*  expenses, 
but  did  not  expressly  declare  any  trust  as  to 
his  personal  estate.  Held,  that  the  personal  es. 
tate'was  primarily  applicable  to  the  payment 
of  testator's  debts.     Rhodes  v.  Rudge,         79 

9.  Tenant  for  life,  unimpeachable  of  waste  ex. 
cept  \n  the  park,  demesne  lands  and  woods  ad 
joining  the  capital  messuage,  there  being  no 
woods  of  that  description,  cannot  cut  timber 
in  any  of  the  woods  that  are  either  an  oma. 
ment  or  shelter  to  the  messuage.  Newdigate 
y.Newdigate,  131 

3.  1  estatrix  gave  her  real  and  personal  estate  to 
^trustees  to  sell,  and  directed  that  the  proceeds 

of  her  real  estate  should  be  taken  as  part  of 
her  personal  estate,  that  out  of  the  moneys  to 
arise  by  such  sale,  and  out  of  ail  other  her  per. 
Bonal  estate,  her  legacies  should  be  paid,  and 
gave  the  residue  to  A.  for  life,  with  rpmainder 
over :  held  that  the  resl  estate  was  absolutely 
Converted  into  pereonalty,  and  that  some  of 
the  legacies,  which  had  lapsed,  belonged  to  the 
residuary  legatee,  and  not  to  the  heir.  The 
legacies  not  having  been  paid  within  a  year 
after  testatrix's  death,  A.  is  not  entitled  to  that 
year's  income,  but  it  forms  part  of  the  capital 
of  the  residue.    Amphlttt  v.  Parke,  275 

4.  A  feme  covert  having  power  to  diiipose,  by 
will,  of  personal  property,  and  of  a  real  estate 
at  N.,  by  her  will,  after  reciting  the  power, 
gave  several  pecuniary  legacies,  and  then  gave 
to  her  husband,  her  fields  and  house  at  N., 
likewise  the  remainder  of  her  personalty,  and 
all  she  might  die  possessed  of  after  payment 
of  her  debts,  legacies,  and  funeral  and  testa- 
menUry  expenses  s  held  that  the  husband  took 
a  life  esUte  only  in  the  realty,  notwithstand- 
ing the  gift  to  him  of  all  the  testatrix  might  die 
possessed  of.   Monk  v.  MawdMley,  286 

5.  A  testator  gave  all  his  real  and  personal  es- 
tate  to  trustees  in  trust  as  to  one  moiety,  for 
A.  for  life,  with  remaindtr  to  her  children,  and, 
as  to  the  other  moiety,  for  fi  and  her  children, 
in  like  manner.  By  a  codicil,  he  declared  that 
bis  estates  should  not  be  divided  equally  be. 
tween  A.  and  B.,  but  in  proportion  to  the  num- 
ber of  their  children ;  and  he  left  A.  and  B. 
jointly,  his  residuary  legatees.  By  another 
codicil,  in  order  to  prevent  dispotesi  he  gave 


one  of  bifl  eatatas  to  A.  and  her  heirs,  and  tha 
other  to  B.  and  her  heirs,  the  number  of  their 
children  nearly  equalizing  the  value  of  the  two 
estates.  In  a  subsequent  codicil  he  mentioned 
that  he  had  bequeathed  the  first  estate  to  A. 
and  her  children,  and  the  second  to  B.  and  her 
children ;  huld  that  A.  and  B.  were  entitled 
to  these  estates  for  their  lives  only,  with  re. 
mainders  to  their  children,  and  that  they  were 
not  entitled  to  the  personal  e»tate  absoluteljr, 
but  for  thek  lives  only,  with  remainders  to  their 
children,  and  in  shares  proportioned  to  the 
number  of  their  children,  i^ushngton  v..  i^eio. 
ell,  435 

6.  A  testator  directed  that  one  of  his  residuary 
legatees  shoald  be  answerable  for  all  debts 
due  to  him  from  the  father  of  the  legatee. 
A  debt,  though  usurious,  must  be  deducted 
from  the  legatee's  share.     Stanton  v.  Knight, 

482 

7.  Execution  of  a  trost,  created  by  will,  to  pur. 
chase  land  to  be  addud  and  closely  entailed  to 
testator's  family  estate,  in  possession  of  T.  B. 
testator  declaring  that  bis  object  was  to  have  a 
a  head  to  the  family ;  and  that  if  T.  B.  abuold 
die  without  male  issue,  or  dispose  of  the  fami- 
ly estate,  the  residue  of  his  fortune  should  go 
to  A.  B.  or  his  nearest  relative  in  the  male  line. 
Woolmore  v.  Burrows,  512 

8.  Testator  having  given  an  annuity  to  one  of 
his  next  of  kin,  and  expressed  a  reason  for  giv- 
ing nothing  to  the  others,  gave  the  resijdue  of 
his  property  to  his  wife,  recommending  to  her 
and  not  doubling  that  bhe  would  consider  his 
nearest  relations,  as  he  would  have  done  if  he 
had  survived  her.  Held,  that  there  is  no  trust  for 
the  next  of  kin,  but  that  the  wife  takes  the  re- 
sidue absolutely.     Sale  v.  Moore,  534 

9.  Testator  after  giving  his  real  and  personal  es- 
tate  to  his  wife  in  fee,  said  that- he  had  given 
the  same  to  her,  unfettered  and  nnlimitted,  in 
full  confidence  that,  in  her  future  disposition 
thereof,  she  would  distinguish  the  heirs  of  his 
late  father  by  devising  the  whole  of  his  estate 
together  and  entire,  to  such  of  his  fathei's  heirs 
as  she  might  think  best  deserved  her  preference. 
Held  that  no  trust  was  created.  Meredith  v. 
Heneage,  5^ 

See  CoNsraucTioN.  CoNvxasioN.  Dkvisb. 
Wkst  India  Estate. 

WITNESS. 

A  witness  who  had  answered  some  of  the  inter, 
rogatories,  but  refused  to  answer  the  others, 
was  ordered  to  answer  those  interrogatories 
within  four  days  or  to  stand  committed.  Auo^ 
tiny  Prince,  348 

See  DspoBiTioiii,  2.    Pbacticb,  1. 
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CASES    L\     CHANCERY 


BErOM 


THE     VICE-CHANCELLOR. 


•AnSTRUTHER  V,  CHALMER.(a)  [•ij 

1835 ;  6th  February.    1896  ;  6th  Febmaiy.— Z>omiet<— Cofwiruc/iofi. 

A  native  of  Scotland  domiciled  in  Engrland,  having  perannal  property  only,  executed,  daringr  %  vieit 

to  Scotland,  and  depoaited  there,  a  will  prepared  in  the  Scotch  form,  and  died  in  England ;  held 

that  th«  will  waa  to  be  oonatraed  according  to  the  Englieh  law. 

The  object  of  this  suit  was  to  have  it  declared  that  a  deposition  or  will  of 
personalty,  made  in  the  Scotch  form,  by  Miss  Catherine  Anstruther,  was  to  be 
construed  according  to  the  law  of  Scotland. 

Miss  Anstruther  was  a  native  of  Scotland.  In  1801,  she  caroe  to  reside  in 
England,  and  was  domiciled  in  London  up  to  the  time  of  her  death.  She  was, 
however,  in  the  habit  of  going  occasionally  to  visit  Scotland.  During  her  stay 
in  Edinburgh  in  the  year  1814,  on  one  of  those  visits,  she  employed  a  writer 
to  the  signet  in  Edinburgh  to  prepare  the  instrument  in  question.  It  was  dated 
the  16th  of  December,  1814,  and  was  entirely  in  the  Scotch  form,  and  began 
as  follows : 

**  I,  Miss  Catherine  Anstruther,  daughter  of  Sir  Robert  Anstruther,  of 
Balcaskie,  baronet,  for  the  love  *and  affection  I  have  and  bear  to  Sir  [*2] 
Alexander  Anstruther,  of  Caplie,  recorder  of  Bombay,  my  brother,  and 
for  other  good  causes  and  considerations  me  moving,  do  hereby,  with  and  un- 
der the  burdens,  declarations  and  reversions  after  specified,  give,  grant,  alienate, 
assign  and  dispose  to  and  in  favor  of  the  said  Sir  Alexander  Anstruther,  and  his 
heirs  whomsoever,  and  assignees,  heritably  and  irredeemably,  all  and  sundry 
lands,  tenements,  annual  rents  and  other  heritages,  and  all  heritable  and  move- 
able means  and  estate,  of  whatever  nature  or  denomination,  and  wheresover 
situated."  The  instrument  then  went  on,  at  considerable  length,  to  state  that 
all  her  bonds,  Aecurities  for  money,  rights  of  action,  &c.,  were  thereby  con- 
veyed ;  and,  after  containing,  in  the  usual  form  of  such  a  clause  in  a  Scotch 
deed,  an  obligation  to  infeft  Sir  Alexander  Anstruther,  and  his  foresaids,  in  all 
her  lands  and  heritages,  and  power  to  him  to  call  and  pursue  for,  uplift,  receive 

(a)  Tha  editor  is  iadibtad  to  his  frieod  BIr.Statrt  1^  tha  fopyrt  of  tMs  etsi; 
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and  discharge  or  assign  the  debts,  goods  and  effects  thereby  disposed  and  con- 
veyed»  it  appointed  him  sole  executor  in  the  following  manner : — 

'*  And  I  hereby  nominate  and  appoint  the  said  Sir  Alexander  Anstruther  to 
be  my  sole  executor  and  intromitter,  with  my  moveable  estate,  hereby  exclud- 
ing and  debarring  all  others  my  nearest  in  kin  from  the  said  office."  Then  fol- 
lowed a  clause  reserving  a  power  of  revocation  of  this  instrument,  and  consent- 
ing to  its  registration  in  the  books  of  council  and  session,  and  appointing  procu- 
rators for  that  purpose. 

As  soon  as  Miss  Anstruther  had  executed  this  instrument  she  deposited 
[*3]  it  in  the  hands  of  the  writer  to  the  *signel  by  whom  it  had  been  prepared. 
Some  time  afterwards  she  returned  to  England,  and  continued,  as  pre- 
viously, to  visit  Scotland  occasionally.  In  September,  1820,  she  died  at  her 
house  in  London.  She  never  altered  or  revoked  the  instrument  in  question, 
and  it  remained  in  the  hands  of  the  writer  to  the  signet  till  after  her  death.  She 
left  no  real  estate. 

Sir  Alexander  Anstruther,  the  executor  and  legatee,  had  died  in  1818,  having 
made  his  will  and  thereby  appointed  the  plaintiff  in  this  suit  his  executrix. 

In  March,  1821,  letters  of  administration  of  the  estate  of  Miss  Anstruther 
were  granted  by  the  ecclesiastical  court  to  James  Chalmer  and  Alexander  Era- 
ser, as  the  attorneys  of  Elizabeth  Campbell,  the  sister  and  only  next  of  kin  of 
Miss  Anstruther. 

This  bill  was  filed  by  the  executrix  of  Sir  Alexander  Anstruther  against  Mr. 
Chalmer,  Mr.  Eraser  and  Mrs.  Campbell,  charging  that,  according  to  the  law 
of  Scotland,  the  disposition  to  Sir  Alexander  Anstruther  in  the  instrument  exe- 
cuted by  Miss  Anstruther,  was  an  absolute  disposition,  and  did  not  lapse  by  his 
death  in  the  life-time  of  Miss  Anstruther,  but  subsisted  for  the  benefit  of  his 
child  or  children ;  inasmuch  as  the  instrument  was  intended  to  take  effect  ac- 
cording to  the  law  of  Scotland,  and  ought  to  be  construed  according  to  the  law 
of  that  country. 

It  was  admitted  that  Miss  Anstruther  was  domiciled  in  England  at  the  time 
of  her  death  ;   and  that,  according  to  the  law  of  Scotland,  (if  the  instru- 
ment were  to  be  construed  by  that  law)  the  bequest  to  Sir  Alexander 
[*4]    ^Anstruther,  in  the  form  contained  in  the  deed,  would  not  lapse  by  his 
death  in  Miss  Anstruther's  life-time. 

Mr.  Solicitor  General  and  Mr.  Oliphant,  for  the  plaintiff: — This  question  is, 
whether  a  will,  being  made  in  Scotland  according  to  the  Scotch  form,  and  de- 
posited there,  shows  sufficiently  that  it  was  the  intention  of  the  party  that,  as 
to  personal  property,  the  rules  of  construction  of  the  Scotch  law  should  govern 
the  instrument.  If  there  had  been  a  memorandum  indorsed  on  a  will  so  made 
and  deposited,  declaring  that  it  was  the  intention  of  the  party  that  the  instru- 
ment should  take  effect  as  a  Scotch  will,  and  be  construed  according  to  the  law 
of  Scotland,  there  can  be  no  doubt  that  this  court  would  give  effect  to  it  ac- 
cordingly, and  would  consider,  in  the  present  case,  the  gift  to  Sir  Alexander 
Anstruther  as  if  it  were  expressed  as  a  gift  to  him,  and,  if  he  died  in  the  tes- 
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tatrix*8  life-time,  then  to  bid  heirs.  It  must  be  admitted  that  the  forum  domi- 
cilii  is  to  pre?ail,  as  to  the  distribution  of  personal  property,  in  the  case  of 
testacy  as  well  as  of  intestacy  ;  but  it  ought  not  to  prevail  where  the  intention 
of  the  party  is  manifested  that  the  construction  of  the  instrument  should  be 
governed  by  the  law  of  the  country  in  which  it  is  executed,  deposited  and  re« 
corded.  In  Vattel,  lib.  2,  c.  8,  p.  175,  it  is  said,  in  discussing  the  right  of 
-a  foreigner  to  make  a  will:  ''As  to  the  form  or  solemnities  appointed  to  settle 
the  validity  of  a  will,  it  appears  that  the  testator  ought  to  observe  those  that  are 
established  in  the  country  where  he  makes  it,  unless  it  be  otherwise  ordained 
by  the  law  of  the  state  of  which  he  is  a  member ;"  and  he  then  adds :  *'  I 
speak  here  of  a  will  which  is  to  be  opened  in  the  place  where  a  person 
dies." 

Mr.  HarU  Mr.  Knight^  and  Mr.  Stuart,  for  the  defendants : — It  is  not  [•S] 
necessary  to  argue  what  the  construction  ought  to  be  if  this  were  the  case 
of  a  contract,  instead  of  a  testamentary  instrument ;  for  the  law  of  the  country 
ID  which  the  testator  was  domiciled  at  his  death,  must,  as  to  personal  properly, 
govern  the  construction  of  a  testamentary  instrument.  And,  in  the  present 
case,  the  ecclesiastical  court  is  the  proper  place  to  try  this  question,  for  the 
grant  of  administration  to  the  next  of  kin  has  decided  this  case.  The  letters 
of  administration  express  that  they  were  granted  to  Fraser  and  Chalmer  *'for 
the  use  and  benefit  of  Elizabeth  Campbell." 

The  Vice-Chancellor  then  directed  the  cause  to  stand  over,  that  it  might  be 
ascertained  whether  the  question  had  not  been  decided  by  the  ecclesiastical 
court,  and  by  the  form  of  the  letters  of  administration. 


1826;  6th  February. — This  day  a  certificate  from  the  deputy  register  of 
the  prerogative  court  was  read  to  the  court,  which  stated,  in  substance,  that 
the  words  used  in  the  grant  of  letters  of  administration,  were  those  invariably 
used  where  the  grant  was  to  persons  under  a  power  of  attorney  from  the  party 
entitled  to  the  representation  ;  and  that  the  words  :  ''for  the  use  and  benefit" 
of  that  person,  did  not  exclude  the  claim  of  other  persons  to  share  in  the  per- 
sonal estate. 

The  Solicitor  General  and  Mr.  Oliphant,  for  the  plaintiff: — This  is  entirely 
a  Scotch  instrument,  and  contains  technical  phrases  wholly  unintelligible, 
unless  the  Scotch  *law  is  applied  to  it.  In  Lord  Karnes'  elucidations  [*6] 
of  the  statute  and  common  law  of  Scolland,(6)  Lord  Hardwicke,  in  a 
letter  to  Lord  Kames,  stating  the  reasons  why  in  the  case  of  Gordon  Park,  a 
substitution  in  a  Scotch  tailzie  was  put  on  the  same  footing  as  an  English  re- 
mainder, lays  down  principles  which  are  quite  applicable  to  the  present  case. 
There  can  be  no  doubt  that  words  might  have  been  used  as  to  the  gift  to  Sir 
Alexander  Anstruther,  which,  even  according  to  the  law  of  England,  would 
have  made  it  good  to  his  representatives,  and  have  prevented  a  lapse. 

Mr.  Hart,  Mr.  Knight,dind  Mr.  Stuart,  for  the  defendants, insisted  that,  as  the 

{b)  P.  386, 
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question  related  to  personal  property,  and  the  testatrix  was  dooaiciled  ia 
England,  there  was  not  enough  to  pre?ent  the  court  from  construing  the  will 
according  to  the  law  of  England. 

The  Vice-Chancellor  :(c) — In  this  case,  Miss  Anstnither,  who  was 
born  in  Scotland  but  was  donaiciled  in  England,  being  on  a  visit  in  Scotland, 
caused  her  will  to  be  prepared  there  by  a  writer  to  the  signet,  who  made  it  in 
the  Scotch  form,  so  as  to  give  an  absolute  interest  in  all  her  real  and  personal 
estate  to  Sir  Alex.  Anstruther,  who  afterwards  died  in  her  life-time.  This  will, 
after  the  death  of  Miss  Anstruther,  was  proved  in  England.  Miss  Anstruther 
at  her  death  had  no  real  estate ;  and,  it  being  admitted  that,  by  the  law  of 

Scotland,  the  gift  to  Sir  Alex.  Anstruther  was  not  lapsed  by  his  death 
[*7]    in  the  life-time  of  Miss  Anstruther,  the  question  in  this  cause  is,*whether 

Miss  Anstruther's  personal  property  would,  under  this  instrument,  be- 
long to  the  representative  of  Sir  Alex.  Anstruther,  or  the  next  of  kin  of  Miss 
Anstruther,  as  in  the  case  of  a  failure  by  lapse. 

By  the  law  of  England,  where  an  absolute  interest  in  personal  property  is 
given  by  a  testamentary  instiument,  there  the  gift  fails  if  the  donee  die  in  the 
life-time  of  the  testator  ;[l]  and  Miss  Anstruther  being  domiciled  in  this  conn- 
try,  the  law  of  England  must  prevail  in  this  case.[2]    The  next  of  kin  are 

therefore  entitled. 

Bill  dismissed. 


Free  v.  Hinde. 

1827 ;  16th  Jane. — Post  obit — Receiver, 

Where  a  tenant  in  tail  in  remainder  had  agreed  to  pay  a  anm  of  money  after  the  death  and  failure 
of  iwoe  of  hie  brother,  the  tenant  in  tail  in  poeeeesion,  and  had  lecared  the  money  by  a  roort. 
gage  of  the  estate,  and  oo? enanted  to  levy  a  fine  and  lofier  a  recovery  to  give  effect  to  the  mort- 
gage, bat  on  coming  into  poeeeMion  of  the  estate,  refosed  to  perf/nrm  his  coTenaot,  the  court 
appointed  a  receiver  of  the  rents. 

The  defendant  was  tenant  in  tail  male,  in  remainder  expectant  upon  the  de* 
cease  of  his  brother  John  Jacob  Hinde  without  issue  male,  of  certain  real  es* 
tates  in  Essex,  and  also  of  estates  directed  to  be  purchased  with  12,349/.  15s. 

(e)  Sir  John  Leach. 

[1]  Where  a  legacy  is  given  to  a  person  and  his  exeeutore  and  odmini9trator»,  the  addition  of 
those  words  does  not  prevent  the  lapse  of  the  legacy,  by  the  death  of  the  legatee  in  the  lifo-time 
of  the  testator,  being  considered  as  only  descriptive  of  the  interest  bequeathed ;  and  because  those 
who  take  by  represcntatbn  only,  cannot  be  entitled  to  any  thing  to  which  the  penon  they  repre- 
sent never  had  any  title.  SkuitUworth  v.  Cfreavee,  4  Myl.  6l  Cr  Z6.  By  the  laws  of  New  York, 
a  devise  or  legacy  to  a  child  or  other  descendant,  does  not  lapse  by  death  daring  the  life-timo  of 
the  testator,  provided  the  devisee  or  legatee  leaves  a  child  or  other  descendant  who  shall  survive 
the  testator.    3  R.  S.  9,  §  53. 

[2]  The  law  of  the  country  in  which  the  deceased  was  domiciled  at  the  time  of  the  death,  not 
only  decides  the  coorfc  of  distribution  or  succession,  as  to  personalty,  but  regulates  the  decision  as 
to  what  constitutes  the  last  will.  Price  v.  Dewhuret,  4  Myl.  6l  Cr.  76.  Affirming  S.  C.  8  Sim. 
879.    See  farther  TAomfeii  T.  C^Un^,  8  Sim.  310.    ileeotieiU  v.  i9«Mlitr,  3  Johns.  Cb.  Rep.  910. 
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three  per  cent,  reduced  annuities,  1,948Z.  Qs.  8d.  bank  8to«k,  1,568/.  125. 8d. 
three  per  cent,  consols,  and  some  other  smaller  sums  of  stock.  John  Jacob 
Hinde  had  been  an  idiot  from  his  birth,  apd  a  commission  of  lunacy  was 
in  force  against  him.  By  ^indentures  dated  the  4th  and  5th  of  May,  [*8] 
1808,  in  consideration  of  3,000Z.  paid  by  the  plaintiff  to  the  defendant, 
the  latter  coYenanted  that,  in  case  John  Jacob  Hinde  should  die,  in  his  lifetime, 
without  issue  male,  be  would,  within  six  months  afterwards,  pay  10,000/.  to 
the  plaintiff ;  and  he  conveyed  a  moiety  of  the  Essex  estates  (subject  to  his 
brother's  estate  in  tail  male  therein)  to  the  plaintiff  in  fee,  and  covenanted  to 
levy  a  fine  sur  conuzance  de  droit  come  ceOy  &c.  thereof,  before  the  end  of  the 
then  present  term,  to  the  use  of  the  plaintiff  in  fee,  and  also,  within  six  months 
after  the  death  of  his  brother  without  issue  male,  to  procure  an  order  of  the 
court  of  chancery,  and  to  do  all  other  necessary  acts  for  vesting  in  and  assign* 
ing  to  the  plaintiff^  a  moiety  of  the  sums  of  stock  before  mentioned.  And  it 
was  declared  that  the  plaintiff  should  stand  seised  and  possessed  of  the  moiety 
of  the  estates  and  sums  of  stock,  upon  trust,  in  case  J.  J.  Hinde  should  die  in 
the  defendant's  life-time,  without  issue  male,  and  default  should  be  made  in  pay- 
ment of  the  10,000/.,  to  raise  that  sum  by  sale  or  mortgage  :  and  the  defendant 
further  covenanted  that,  in  the  event  of  his  brother's  death  as  before  mentioned, 
he  would,  within  six  months  afterwards,  suffer  a  recovery  of  the  moiety  of  the 
Essex  estates,  for  the  purpose  of  vesting  the  fee  in  the  plaintiff,  upon  the  trusts 
aforesaid. 

John  Jacob  Hinde  died  in  September,  1826,  without  issue.  The  defendant 
not  having  done  any  of  the  acts  he  had  covenanted  to  perform,  the  plaintiff 
filed  a  bill  against  him,  praying  for  a  specific  performance  of  the  covenants, 
and  to  have  a  moiety  of  the  sums  of  stock,  and  of  the  dividends  accrued  there- 
on since  the  death  of  J.  J.  Hinde,  transferred  and  paid  into  court ; 
•for  a  receiver  of  the  rents  of  a  moiety  of  the  Essex  estates  ;  and  for  [•Q] 
an  injunction  to  restrain  the  defendant  from  mortgaging  or  disposing  of 
any  of  the  property  included  in  the  security,  or  receiving  the  income  thereof. 

The  defendant,  in  his  answer,  stated  that,  at  the  time  when  the  3,000/.  was 
paid  to  him,  he  was  (as  the  plaintiff  knew)  in  embarrassed  circumstances : 
that  he  and  his  brother  were  then  of  the  respective  ages  of  thirty-nine  and  fifty- 
two  years  :  that  the  plaintiff  also  knew  that  J.  J.  Hinde  had  been  an  idiot  from 
his  birth,  and  that  there  was  not  any  chance  of  his  recovering  his  faculties,  or 
having  lawful  issue  :  that,  according  to  the  respective  ages  of  himself  and  his 
brother  at  the  time  when  the  money  was  advanced,  the  value  of  a  sum  of  10,000/. 
to  be  paid  by  the  defendant  in  case  he  should  survive  his  lunatic  brother,  was 
much  more  than  3.000/. :  that,  in  Easter  term,  1824,  he  and  his  son  Jacob  Wil- 
liam Hinde  had  levied  a  fine  of  the  Essex  estates  to  T.  Metcalfe,  the  uses  of 
which  were  declared  to  be  for  securing  to  that  gentleman  the  payment  of 
20,500/. :  and  that  the  defendant  had  filed  a  bill  against  the  plaintiff  for  the 
purpose  of  setting  aside  the  deeds  of  May,  1808,  upon  repayment  of  the 
3,000/^  with  interest  at  4/.  per  cent,  from  the  time  it  was  advanced ;  and  he 
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submitted  that  the  plaintiff  ought  not  to  be  permitted  to  avail  himself  of  his  se- 
curity, but  ought  to  deliver  it  up  to  be  cancelled,  upon  payment  of  the  3,0002. 
and  interest. 

Mr.  Sugden  and  Mr.  Girdlestoney  for  the  plaintiff : — It  is  nearly  twenty 
years  since  the  plaintiff  lent  his  money,  with  the  chance  of  losing  the 
[*10]  whole  of  it.  As  *the  defendant  refuses  to  perform  his  covenant  to  levy 
a  fine,  the  plaintiff^s  security  is  no  better  than  a  life  estate.  If  the 
court  were  to  permit  the  defendant,  under  these  circumstances,  to  continue  to 
receive  the  rents  of  the  estate,  what  security  could  it  give  the  defendant  that, 
at  the  hearing  of  the  cause,  he  should  not  be  a  loser  ?  It  is  no  answer  to  the 
lender  to  tell  him  that  the  mere  payment  of  money  into  court  is  all  that  he  can 
have,  whilst  the  borrower  is  to  be  allowed  to  receive  the  profits  of  the  estate, 
to  enable  him  to  carry  on  the  contest  and  protract  the  ultimate  decision. 

Mr.  Heald  and  Mr.  Koe^  for  the  defendant,  referred  to  Curling  v.  Marquis 
Townshend,{a)  and  Marsack  v.  Reeves  ;{b)  and  contended  that,  as  the  defend- 
ant was  ready  to  pay  the  principal  money  and  interest  into  court,  a  receiver 
ought  not  to  be  appointed. 

Mr.  Sugden^  in  reply : — The  equity  administered  in  cases  of  this  sort  has 
been  carried  infinitely  too  far.  Marsack  v.  Reeves  was  an  extreme  case ;  one 
which  the  counsel  for  the  defendant  felt  they  could  not  support,  the  inadequacy 
being  so  great.  But  it  is  yet  uncertain  what  may  be  the  result  of  that  case  at 
the  hearing. 

The  Vice-Chancellor:(c) — It  is  only  reasonable,  under  the  jurisdiction 

which  is  exercised  in  these  cases,  that,  upon  payment  into  court  of  the  money 

actually  advanced,  together  with  interest,  the  court  should  interfere, 

[•11]    provided  it  can  •see  that  the  interposition  will  not  be  of  any  ultimate 

injury  to  the  leader. 

I  think  I  perfectly  well  understand  the  order  made  by  Lord  Eldon  in  the 
case  of  Curling  v.  Marquis  Townshend.  It  was  there  admitted  that  Lord 
Townshend's  title  to  the  estate  was  absolute,  and  that  the  judgment  of  the 
plaintiff  was  a  charge  on  the  corpus  of  the  estate  ;  so  that  the  plaintiff  would 
be  secure  in  the  event  of  a  decree  in  his  favor.  In  this  case,  however,  it  is 
far  otherwise.  The  whole  security  now  possessed  by  the  party  making  this 
motion,  is  contingent  on  the  life  of  the  borrower  of  the  money.  A  contract 
has  been  entered  into  for  making  the  security  effectual  by  letting  in  the  in- 
cumbrance, which  now  extends  only  to  a  life  estate,  upon  the  reversion.  If 
this  had  been  done,  the  lender  would  have  had  security  for  the  larger  amounl,^ 
in  case  of  its  being  found  to  be  ultimately  due.  That  would  be  consistent 
with  the  principle  of  the  court,  which  places  the  funds  in  a  state  of  security 
pending  litigation. 

It  would  be  the  height  of  injustice,  after  near  twenty  years,  during  which  the 
plaintiff  has  confided  in  the  engagment  of  Major  Hinde  to  give  him  an  inde- 
ed) 19  Ve«.  688.  (h)  6  Madd.  106.  (c)  ExriUtimit. 
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feasible  interest  in  the  estate  for  the  security  of  the  contract,  now  to  allow 
him  to  enjoy  the  estate  upon  a  mere  deposit  of  the  sum  origiually  borrowed, 
with  the  interest.  If  he  should  come  into  court  and  say  :  "  I  have  done  all  I 
contracted  to  do/'  it  would  be  pretty  much  of  course  to  grant  him  this  indul- 
gence. He  may  probably  prefer  to  secure  the  estate  to  his  children, 
by  refusing  to  cut  off  the  entail,  as  other  men  *have  done.  I  shall  [*12] 
not  look  to  his  motives  ;  but  the  plaintiff  must,  at  all  events,  be  secured. 

Supposing  the  money  were  to  be  tendered  under  such  circumstances,  it 
would  be  a  question  whether  payment  into  court  would  be  the  proper  course 
to  satisfy  the  justice  of  the  case,  or  whether  the  payment  should  not  be  made, 
at  once,  to  the  party  himself. 

It  is  impossible  wholly  to  reconcile  oneself  to  the  doctrine  of  courts  of 
equity  in  oversetting  these  contracts,  in  the  extent  to  which  it  has  been  carried* 
1  never  could  reconcile  myself  to  a  case  where  the  court  gives  eventually 
the  mere  sum  advanced,  with  simple  interest,  whilst  the  accumulation  at 
compound  interest,  would  probably  double  the  sum. 

Motion   granted. 


HuLME  V.  Coles. 


1827 :  SOth  Jalj.— i9tfrcly. 

A  •nrety  is  not  discharged  by  the  creditor  taking  from  the  debtor  a  cognovit  in  an  action  he  had 

farooght  against  U)e  debtor,  with  a  stay  of  execution  an  til  a  day  earlier  than  that  on  which 

judgment  could  hate  been  obtained  in  the  regular  course. 

A  MOTION  was  made,  in  this  cause,  for  an  injunction  to  restrain  the  defen- 
tion,  the  administrator  of  Catherine  Coles,  deceased,  from  proceeding  in  an 
action  which  he  had  commenced  against  the  plaintiff  for  recovering  money 
due  on  a  bond  given  to  the  deceased,  in  which  the  plaintiff  had  joined,  as 
surety,  with  one  Burckhardt.  The  facts  admitted  by  the  answer,  and  relied 
upon  iq  support  of  the  motion,  were  that,  in  June,  1817,  Catherine  Coles 
had  commenced  an  action  upon  the  bond  against  Burckhart,  and,  on 
*the  23d  of  that  month,  without  the  plaintiff's  privity,  took  a  cogno-  [*13] 
vit  from  him  for  the  amount  of  the  debt,  with  a  stipulation  that  no  judg- 
ment should  be  entered  up  or  execution  issued  until  the  Ist  of  August,  follow- 
ing. The  plaintiff  insisted  that  this  proceeding  was  a  giving  of  time  to 
the  principali  which  discharged  him,  the  surety,  from  all  liability  under  the 
bond. 

Mr.  Shadwell  and  Mr.  Whitmarshy  in  support  of  the  motion,  saidthat,  as  by 
the  stipulation  in  the  cognovit  execution  was  stayed,  it  was  a  clear  case  of 
giving  time ;  and  that,  therefore,  the  surety  was  discharged  :  and  they  cited 
Rees  y.  Berrington.{a) 

(a)  3  Yet.  J.  640. 
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1827.— Gnnt  t.  Gr»nt. 

Mr.  Sugden,  and  Mr.  Campbell^  for  the  defendant : — A  surety  is  never  dis- 
charged by  the  delay  of  the  creditor  in  suing  the  principal  debtor,  unless  the 
creditor  makes  an  agreement  with  the  principal  by  which  he  is  prevented  from 
suing  him.[  1  ]  In  this  case  the  creditor's  remedy  against  the  principal  was  never 
lost,  nor  were  his  hands  tied  for  a  moment :  by  the  arrangement,  the  remedies 
of  the  surety  were  not  diminished  or  affected  in  any  manner.  It  is  clear  that, 
in  the  usual  course,  judgment  could  not  have  been  obtained  in  the  action  until 
long  after  the  1st  of  August,  and  therefore  the  period  for  getting  the  bene- 
fit of  the  action  has  been  shortened,  and  not  extended.  Prendergast  v. 
Devey  ;{b)  Samuelly.  Howarth;{c)  Davey  y.  Prendergrass  ;{d)  BouUbee  v. 

Stubbs.{e)  y 

[•14]       •The  Vice-chancellor  : — ^The  principle  of  discharging  a  surety  by 

the  giving  of  time  by  the  creditor,  is  a  refinement  of  a  court  of  equity  : 
and  I  will  not  refine  upon  it.  By  the  arrangement  complained  of,  time  was 
not  given,  but  the  remedy  was  accelerated. 

Motion  refused.[2}^ 


Grant  v.  Grant. 


1837 ;  28th  Jalj.'^Praetiee.-^AmendmenU 

Motion  for  leave  to  amend,  withoat  prejodice  to  a  nc  exeat  rafoied. 

Motion  to  amend  the  bill,  without  prejudice  to  the  writ  of  ne  exeat  which 
had  issued  in  the  cause,  on  payment  of  20^.  costs.  The  amendments  were 
stated  in  the  affidavit  in  support  of  the  motion,  and  the  bail  bad  been 
served  with  notice,  in  compliance  wifh  a  direction  given  by  the  Vice* 
Chancellor,  when  the  motion  was  mentioned  to  him  on  a  preceding  day. 

Mr.  Shadwell  and  Mr.  M^ Arthur,  for  the  plaintiff: — The  proposed 
amendments  do  not  tend  to  vary  oi  withdraw  any  of  the  statement*  in 
the  bill,  but  only  to  put  the  case  in  a  more  perfect  form  upon  the  re- 
cord. Courts  of  law  permit  declarations  to  be  amended  after  plea 
pleaded,  and  even  after  verdict,  without  paying  any  regard  to  the  bail. 
Where  a  writ  of  ne,  exeat  issues,  the  sheriff  is  not  bound  to  take  any 
bail  at  all ;  Boehm  v.  Wood;{f)  but  the  bail  when  taken,  are  never  discharged 
without  a  special  application. 

(b)  6  Madd.  134.  (•)  3  Mer.  273.  tee  278.  (il)  4  B.  &  A.  187. 

(e)   18  Yes.  20,  nee  26.  (f)  1  Turn,  it  Rum.  332. 

[1]  Vide  King  ▼.  Baldwin^  2  Johns.  Ch.  Rep.  559.  Rathbotu  v.  Warren^  10  Johoe.  Rep.  587. 
Sailly  ▼.  Elmore,  2  Paige,  497.  NeimeewUx  ▼.  Oahn,  3  Paige,  614.  S.  C.  11  Wend.  313.  Amer. 
Ch.  Dig.  Principal  and  Surety.  III.,  V. 

[2]  The  liability  of  a  lurety  in  a  bond  ie  not  diwsharged  by  the  delay  of  the  onditor  hi  eofng  for 
the  debt,  or  by  the  eireomitanoe  of  the  principal  debtor  afterwirds  ezooating  to  the  eradiior  anotlMr 
bond  for  a  larger  soni.    Efre  v.  Everett,  3  Ron.  881. 
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1827.— Maenab  v.  Menial. 

•[The  Vice-Chancxllor  : — The  plaintiff  is  entitled  to  amend  as  a  [•15] 
matter  of  course.]  [1] 

As  no  order  could  be  found  to  show  the  practice  of  the  court  on  applications 
similar  to  the  present  one,  it  was  thought  best  not  to  obtain  the  order  as  a  mat- 
ter of  course,  but  to  bring  the  point  before  the  consideration  of  tiie  court.  Bills 
are  allowed  to  be  amended  without  prejudice  to  injunctions.[2]  Sharp  v.  Ash' 
ton(b) ;  Pratt  v.  Archer.{c) 

The  other  cases  referred  to  were  Raynes  v.  Wyse^id)  Pannelly.  Taylor,{e) 
and  Ray  v.  Fenwick.(f) 

Mr.  Heald  appeared  for  the  bail,  and  Mr.  Pemberton  for  the  defendants  : 

But  the  Vice-chancellor,  without  hearing  them,  said  that  he  had  an  unquali- 
fied aversion  to  the  writ  of  ne  exeat,  but  should  abstain  from  expressing  any 
opinion  that  might  prejudice  the  question,  as  he  was  not  required  to  do  it  in 
that  stage  of  the  cause ;  that  he  had  no  authority  over  the  bail,  but  that  the 
plaintiff's  counsel,  if  they  were  satisfied  with  the  analogy  of  the  practice  at  law, 
might  take  an  order  to  amend,  without  the  special  reservation,  or  might  aban- 
don their  motion,  but  that,  in  either  case  they  must  pay  the  costs.[3] 


•Macnab  v.  Mbnsal.  [*16] 

1827 ;  28Ui  Jaly.— .Procf tee.— Proeew. 

If  the  menenger  ordered  to  bring  up  a  defendant  dtea,  the  eergeant.at.arnM  will  be  ordered  to  go. 

A  MESSENGER,  who  had  been  ordered  to  bring  up  the  defendant  upon  the 
sheriff's  return  of  cepi  corpus,  died.  The  Vice-chancellor,  on  the  motion  of 
Mr.  Simpkinson,  ordered  the  sergeant-at-arms  to  go. 


KiRKPATRICK  V.  MbERS. 

1897 ;  28th  3u]y.^Praetiee.^Attaehment. 

Where  a  defendant,  after  notice  of  the  plaintiff*!  intention  to  iMoe  an  attachment  unleaa  an  order 
for  time  ia  obtained,  procarea  the  order,  bat  it  onable,  on  acoount  of  the  prett  of  businesa,  to  get 
it  drawn  op,  and  omita  to  give  the  defendant  notice  of  the  order  until  the  attachment  ia  sealed,  he 
cannot  let  aiide  the  attachment. 

The  time  allowed  for  the  defendant  to  put  in  his  answer  after  appearance, 
expired  on  the  7th  of  June.     On  the  11th,  notice  was  given  to  the  defendant's 

(6)  3  V.  4l  B.  144.  (0  1  Sim.  &  Sta.  433.  {d)  2  Mer.  472. 

(c)  1  Tom.  Sl  Ruaa.  96.  (/)  3  Bio.  C.  C.  35. 

[1]  Yid^Hiekentyr.  Cangrtve,  1  Sim.  601,  and  note,  ibid. 

[3]  Vide  Remmek  t.  WiUon,  6  Johna.  Ch.  Rep.  81.  1  Huff.  Ch.  Prae.  301.  Home  t.  FTafaon, 
poet,  85.    Pickering  ▼.  Hanaon,  poet,  488. 

[3]  S.  C.  5  Roaa.  190,  where  the  amendmenta  n«t  Tarying  the  caae,  the  writ  waa  sostained.  It 
is  a  general  rule  that  an  amendment  of  the  bill  pati  an  end  to  all  proceae  of  contempt.  1  Hoff.  Ch. 
Prac.  998. 
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1827.— LaTerrierre  t.  Bulmer. 

clerk  in  court  thftt  an  attachment  would  be  issued  against  the  defendant,  if  an 
order  for  time  to  answer  were  not  obtained.  On  the  15thy  an  order  for  time 
was  obtained  >  but  (as  was  stated  in  the  affidavits  filed  for  the  defendant)  it  was 
not  drawn  upv  on  account  of  the  press  of  business,  until  the  23d.  On  the  ISth, 
the  plaintifiTs  solicitor  gave  to  the  defendant's  solicitor  notice  of  bis  intention  to 
seal  an  attachment.  On  the  next  day  it  was  actually  sealed,  and  the  plaintifiTs 
solicitor  then  wrote  to  the  defendant's  solicitor,  informing  him  of  his  intention 
to  put  the  writ  into  the  sherifTs  hands.  On  the  20th,  the  plaintiflfs  solicitor  was 
told  that  an  order  for  time  had  been  obtained  ;  and  on  the  23d,  the  attachment 

was  executed.     Mr.  Wakefield^  for  the  defendant,  now  moved  to  dis* 
[•17]    charge  *the  attachment  for  irregularity.    He  relied  on  Barritt  v.  jBar- 

ritt.{a) 
Mr.  PepySt  for  the  plaintiff,  said  that  Barritt  v.  Barritt  did  not  apply,  not 
only  as  the  defendant  had  notice  of  the  plaintiff's  intention  to  issue  the  attach- 
ment, but  as  the  plaintiff  had  no  notice  that  the  order  for  time  had  been  ob- 
tained, until  after  the  attachment  had  been  sealed  ;  and  that  it  was  not  executed 
until  fifteen  days  after  the  time  at  which  it  might  have  been  executed. 

The  Vice-Chancellob  : — In  Barritt  v.  Barritt^  the  attachments  were  sealed 
against  good  faith ;  and,  upon  that  principle,  the  Lord  Chancellor  set  them 
aside.  But  in  this  case  there  is  a  total  absence  of  all  surprise  ;  therefore  refuse 
the  motion  with  co8ts«[l] 


[*18]  *La  Terriere  v.  Bulmer. 

1827 ;  30lh  and  3Ut  ^u\y.—Wm^Conttruction.— Tenant  for  life  of  rendue. 

The  tenant  for  life  of  a  residue,  which  ii  directed  to  he  laid  out  in  certain  socuritiea,  is  entitled  to 
the  income  accrued  in  the  first  year  after  the  testator's  decease  on  such  parts  of  the  testatoi's  es- 
tate as  are  invested,  at  his  death,  in  the  proper  securities,  and  on  such  parts  as  are  afterwards  so 
invested  within  the  same  year ;  but  the  income,  before  such  investment,  forms  part  of  the  capital 
of  the  residue. 

Sir  PenwicK  Bulmer,  deceased,  by  his  will,  dated  the  23d  of  April,  1824, 
after  making  ceitain  specific  devises  and  bequests,  and  bequeathing  an  annuity 
and  several  pecuniary  legacies,  disposed  of  his  residuary  estate  in  the  following 
words  :  *'  And  as  to  all  other  my  stocks,  funds  and  securities  for  moneyi  whether 
in  England  or  elsewhere,  and  all  the  rest,  residue  and  remainder  of  my  estate 
and  effects,  whatsoever  and  wheresoever,  whether  real  or  personal,  of  or  to 
which  I  am  in  any  way  seised,  possessed  or  entitled,  or  over  which  I  have  any 
right  or  power  of  disposition,  or  of  or  to  which  I,  or  any  person  or  persons 

(0)  3  Swsn,  395. 

[1]  Vide  Gaylor  v.  FUxjohn,  1  Sim.  386.  An  atUehment  was  discharged  without  costs,  where 
the  defendant  had  used  due  dili^nce  in  obuining  an  order  for  time  to  answer.  Taylor  v.  Fisher^  6 
Sim.  566. 


CASES  IN  CHANCERY.  20 

1827.— L»  Terriere  ▼.  Bulmar., 

whomaoever  in  trust  for  me»  am»  is  or  are  seised  or  possessed  or  entitled  in  pos- 
session,  reversion,  remainder  or  expectancy,  and  by  me  not  otherwise  devised 
or  bequeathed,  I  give,  devise  and  bequeath  the  same  unto  the  said  William 
Bulmer,  Isaac  Jackman  and  Charles  Smith,  their  heirs,  executors  and  administra- 
tors respectively,  according  to  the  several  natures  and  qualities  thereof,  upon 
trust,  with  all  convenient  speed  after  my  decease,  to  make  sale  and  absolutely 
dispose  of,  by  public  auction,  such  parts  of  my  said  residuary  estates  and  ef- 
fects as  shall  consist  of  freehold,  copyhold  or  leasehold  estates,  and  such  other 
parts  of  my  said  residuary  estates  and  effects  as,  from  the  nature  thereof  re- 
spectively, cannot  otherwise  be  converted  into  money,  unto  any  person  or  per* 
sons,  for  the  best  price  or  prices  that  can  be  reasonably  gotten  for  the 
same  :  *and  upon  further  trust  to  call  in,  collect  and  convert  into  money  [*19] 
all  securities  for  money,  and  all  other  my  residuary  personal  estate  and 
effects.  And  I  do  hereby  declare  and  direct  that  they,  my  said  trusteest  and 
the  survivors  and  survivor  of  them,  and  the  heirs,  executors  and  administrators 
of  such  survivor,  shall  stand  possessed  of  my  ready  money,  and  of  the  moneys 
to  be  produced  by  the  sale,  collection  and  conversion  of  my  said  residuary  real 
and  personal  estates  and  effects,  subject  to  the  payment  of  my  just  debts,  funeral 
and  testamentary  expenses,  and  the  several  legacies  bequeathed  by  this  my 
will,  or  to  be  bequeathed  by  any  codicil  or  codicils  hereto,  upon,  with  and  sub- 
ject to  the  several  trusts,  powers  and  provisions  hereinafter  expressed  and  de- 
clared of  and  concerning  the  same  (that  is  to  say)  as  to  one  equal  third  part 
thereof,  in  trust  for  the  said  Henry  Morgan  Bulmer,  his  executors,  administra- 
tors and  assigns ;  and,  as  to  the  two  remaining  or  other  third  parts  or  shares  of 
proceeds  to  arise  and  be  received  from  the  sale  and  conversion  of  my  said  re- 
siduary estates  and  effects,  and  of  the  moneys  to  be  produced  by  the  sale,  col- 
lection and  conversion  thereof,  upon  trust  to  lay  out  and  invest  the  same  two- 
third  parts,  when  and  as  the  same  shall  come  into  their  hands,  in  the  names  or 
name  of  the  trustees  or  trustee  for  the  time  being  thereof,  in  or  upon  any  of 
the  government  or  parliamentary  stocks  or  funds  of  Great  Britain,  or  on  real 
securities  in  England  or  Wales."  The  testator  then  directed  his  trustees  to 
stand  possessed  of  the  stocks,  funds  and  securities  so  to  be  acquired  and  pur- 
chased as  aforesaid,  in  trust  for  Mrs.  La  Terriere,  for  life,  for  her  separate  use, 
and  after  her  decease,  for  her  children,  in  equal  shares,  to  be  vested  interests 
in  them  at  the  usual  periods. 

*The  testator  died  in  May,  1824.    At  his  decease  his  personal  estate    [*20] 
consisted  of  stock  in  the  funds.  East  India  bonds  and  other  public  se- 
curities, shares  in  insurance  offices  and  canals,  mortgages,  bonds,  &c.    With- 
in a  year  after  his  decease  the  tnistees  sold  his  real  estates,  and  invested  the 
proceeds  in  the  funds. 

The  bill  was  filed  by  the  infant  children  of  Mr.  and  Mrs.  La  Terriere, 
against  their  father  and  mother,  the  executors  and  trustees,  and  certain  other 
parties  ;  and  it  prayed  to  have  the  usual  accounts  taken  of  the  testator^s  real 
and  personal  estates,  dec. ;  that  the  trusts  of  the  will  might  be  carried  into 
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«  1827.— La  Terriers  t.  Balmer 

execution  ;  and  that  the  plaintiflTs  might  be  declared  to  be  entitled,  as  tenants 
in  renaainder  of  two-third  parts  of  the  testator's  residuary  estate,  to  hare 
the  whole  of  the  interest  that  had  arisen  therefrom  within  the  first  year  next 
after  the .  testator's  death,  applied  towards  the  increase  and  accumulation  of 
their  shares. 

The  decree,  after  directing  the  usual  accounts  to  be  taken  of  the  testator's 
real  and  personal  estates,  ordered  the  master  to  ascertain  and  state  to  the  court 
the  amount  of  the  interest  or  income  accrued  due,  within  the  first  year  next 
after  the  testator's  decease,  on  all  such  parts  of  his  real  and  personal  estate  (not 
specifically  disposed  of)  as,  at  the  end  of  such  first  year,  remained  unsold, 
undisposed  of,  or  unconverted  by  the  defendants,  the  executors  and  trustees, 
and  also  the  amount  of  the  interest  or  income  accrued  due  on  all  such  parts  of 
the  real  and  personal  estate  (not  specifically  disposed  of)  as  were  sold, 
[*21]  undisposed  of  or  converted  within  such  first  year,  previous  and  up  to  *the 
time  of  the  sale,  disposal  or  conversion  thereof;  and  also  the  amount 
of  all  interest  or  income  accrued  due,  within  such  first  year,  on  all  stocks,  funds 
or  securities,  in  the  purchase  whereof  the  moneys  received  by  the  executors 
and  trustees,  on  account  of  the  real  and  personal  estate,  had  been  invested. 

The  master  having  reported  as  to  the  several  matters  referred  to  him  as  be- 
fore stated,  and  that  all  the  testator's  funeral  expenses,  debts,  legacies  and 
annuities  had  been  paid,  the  cause  came  on  for  further  directions. 

Mr.  Pepys  and  Mr.  Benson,  for  the  plaintiffs  and  the  defendants  having  the 
same  interest,  said  that  the  testator  had  directed  the  proceeds  of  his  estates  to 
be  invested  in  particular  securities ;  that  several  parts  of  the  estates  were  not 
invested  as  the  testator  had  directed  ;  and  that  he  had  given  Mrs.  La  Terriere 
no  interest  except  in  the  securities  which  he  had  directed  to  be  purchased  ; 
and  that  therefore  she  was  not  entitled  to  interest  in  respect  of  any  parts  of  the 
estate  that  were  not  invested  in  the  proper  funds  at  the  testator's  death  ; 
and  they  relied  on  Sitwell  v.  Bernard,{a)  Taylor  v.  Hibbert,{b)  and  Stott  v. 
Hollingworth.  (c) 

Mr.  Heald  and  Mr.  Koe,  for  the  defendant,  Mrs.  La  Terriere,  said  that  she 
was  entitled,  on  the  principle  of  Angerstein  ▼.  Martin{d)  and  Hewitt  v.  Mor^ 
ris^{e)  to  the  income  arisen  during  the  first  year  after  the  testator's 
[•22]  ♦death  on  all  his  property  ;  that  the  reason  why  the  court  gave  the 
tenant  for  life  the  first  year's  income,  was  that  no  part  of  the  property 
was  required  for  payment  of  debts  ;  that,  at  all  events,  she  was  entitled  to  the 
first  year's  income  on  what  was  found  invested  in  the  funds  at  the  testator's 
decease,  and  on  what  was  so  invested  by  the  executors  within  the  first  year  ; 
and  they  referred  to  Howe  v.  Lord  Dartmouth,{f) 

The  Vice-Chancellor  : — This  is  a  question  of  construction  upon  the 
words  of  the  testator's  will.     The  tenant  for  life  can  claim  no  interest  as  to 

(«)  6  Ve«.  590.  (4)  1  Jac.  &  Walk.  308.  (c)  3  Madd.  161. 

W)  1  Torn.  &,  Rom.  239.  (e)  Ibid.  941.  (/)  7  Vea.  137. 
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the  securities  which  were  not  such  as  the  testator  directed  for  investment. 
But  upon  the  authority  of  Hewitt  ▼.  Morris  (which  I  have  always  considered 
to  be  rightly  decided,)  she  is  cleaily  entitled  to  interest  on  all  parts  of  the  estate 
that  were  found  invested  in  the  proper  securities  ;  and,  upon  the  same  princi- 
ple, it  should  seem  to  follow  that  she  is  entitled  to  interest  on  subsequent 
investments  in  the  right  securities.  The  interest  on  the  mortgages  must  be 
apportioned,  as  the  tenant  for  life  is  entitled  only  to  such  part  of  it  as  accrued 
due  after  the  testator's  death. 

'*  This  court  doth  declare  that  the  defendant,  M.  A.  A.  La  Terriere,  is, 
under  and  by  virtue  of  the  last  will  and  testament  of  Sir  F.  B.,  the  testator, 
&c.  entitled  to  the  income  accrued  due  within  the  first  year  next  after  the  tes- 
tator's death,  on  two-thirds  of  all  such  parts  of  the  testator's  estate  as, 
at  the  time  *of  his  death,  existed  in  a  proper  state  of  investment  accord-  [*23] 
ing  to  the  directions  of  his  will,  and  of  the  income  accrued  due,  with- 
in the  first  year  after  the  testator's  death,  on  all  investments  according  to  the 
direction  of  his  will,  made  by  and  with  the  moneys  arising  from  the  sale  or 
conversion  of  two-thirds  of  all  such  parts  of  the  said  testator's  estates  as  did 
not  exist  in  such  proper  state  of  investment  And  this  court  doth  declare  that 
the  income  accrued  due,  within  the  first  year  after  the  testator's  decease,  on 
two-thirds  of  such  last-mentioned  parts  of  his  estate,  previous  and  up  to  the 
respective  times  of  the  sale  and  conversion  thereof,  ought  to  form  part  of  the 
capital  of  the  two-thirds  of  the  testator's  residuary  eMate,  by  the  said  testator's 
will  devised  and  bequeathed  to  the  defendant,  M.  A.  A.  La  Terriere,  for 
life.  And  this  court  doth  declare  that,  according  to  the  aforesaid  conntruction 
of  the  said  testator's  will,  the  said  M.  A.  A.  La  Terriere  is  entitled  to  be  paid 
929Z  6^.  6(/.,  being  two-thirds  of  the  aggregate  amount  of  the  third  and  fifth 
schedules  annexed  to  the  master's  report,  after  deducting* 20Z.  \9s.  9d,  for  so 
much  of  the  interest  on  the  mortgage  from  Mr.  Goodwin,  in  the  said  third 
schedule  mentioned,  as  accrued  due  in  the  testator's  life-time,  and  28/.  2s.  10(2. 
for  interest  on  the  purchase  moneys  of  lots  7,  9,  Sec.  in  the  said  fifth  schedule 
mentioned."  &c.Ll] 

Reg.  lib.  B.  1826. 

[1]  Where  the  intereet  or  income  of  the  testatoi's  residaarj  estate  10  bequeathed  to  a  le^tee  for 
life,  and  no  time  it  preeeribed  in  the  will  for  the  commeDcement  of  rach  intereet,  or  the  enjoyment 
of  the  nee  or  income  of  inch  reeidae,  the  legritee  for  life  ie  entitled  to  the  interest  or  income  of  the 
clear  ree idne,  afterwards  ascertained  to  be  compated  from  the  death  of  the  testator.  WUlianuon 
▼.  Wittiam9on,  6  Paige,  S98.  Where  legacies  are  payable  at  the  end  of  a  year  from  the  testator's 
death,  the  legatee  of  a  life  interest  in  the  residaary  estate  is  not  entitled  to  the  whole  interest  on 
the  amount  of  the  general  legacies  for  the  first  year ;  but  the  amount  of  the  residuary  estate  at 
the  death  of  the  testator,  for  the  purpose  of  settling  the  rights  of  the  tenant  for  life,  and  the  re- 
mainder-man  in  the  residuary  fund,  must  be  ascertained  by  taking  from  the  estate  such  a  sum  for 
the  general  legacies  as  would,  if  invested  at  the  death  of  the  testator,  produce  the  amount  of  such 
legacies  at  the  end  of  the  year,  clear  of  expense ;  or  by  deducting  five  per  cent  (that  rate  of  inter. 
est,  being  two  per  cent,  less  than  the  legal  rate,  is  adopted  in  analogy  to  the  English  rule,  which 
gires  three  per  cent  the  legal  rate  being  five)  from  the  amount  of  the  general  legacies,  and  adding 
it  to  the  capital  of  the  residuary  estate,  andgiring  to  the  legatee  of  the  life  interest  in  such  residue 
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[•24]  Burton  v,  Hodsoll, 

1827 ;  24tli  July  and  39th  October.^Wt/t— CoMfmciiofi.— •C«iiMrfidii.-^i?MA«af. 

Testator  gave  a  copyhold  estate  to  trottees  for  his  wife,  until  the  leases  to  which  it  was  subject 
expired,  and  directed  that  then  it  should  he  sold,  and  the  proceeds  he  inTCated  for  the  benefit  of 
his  children ;  but  if  his  wife  should  die  before  the  leases  expired,  that  it  should  be  immediately 
■old,  and  the  proceeds  disposed  of  as  before.  The  wife  mrvived  the  chitdren,  but  died  before 
the  leases  expired.  The  surviving  trustee,  who  claimed  the  estate  for  his  own  benefit,  was  de- 
creed to  surrender  it  to  the  administrator  of  the  children,  hot  without  prejudice  to  the  rights  of 
the  eustomary  heirs  of  either  the  testator  or  the  children,  or  if  any  ftuch  heirs  were  in  existence. 

Thomas  Lambs  made  his  will,  dated  the  31st  of  Juae»  1804,  and  which  was, 
in  part,  as  follows  ;  '*  I  give  and  devise  unto  John  HodsoU,  of  Carey  street, 
Lincoln's-Inn,  esquire,  and  Joseph  Boucock,  of  the  Old  Bailey,  stone  nriason, 
and  the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor, 
all  those  my  three  freehold  messuages  in  Furnivarslnn-Court,  Holborn,  and 
also  all  my  stock  or  shares  in  any  of  the  public  funds,  and  all  money  in  hand, 
or  debts  due  to  me,  to  be  placed  in  the  three  per  cent,  consolidated  Bank  of 
England,  whereof  I  may  be  possessed  of  or  entitled  to,,  upon  this  special  trust 
and  confidence,  that  they  my  said  trustees  shall  and  do  permit  and  suffer  my 
wife,  Maria  Dove  Lambe,  to  receive  and  take,  for  and  during  the  term  of  her 
natural  life,  all  rents  and  profits  of  my  said  messuages,  and  all  other  freeholds 
or  leaseholds  that  I  may  be  possessed  of,  and  the  interest,  dividends  and  pro- 
ceeds of  the  said  stock  or  shares  in  the  Bank  of  England,  except  the  presents 
hereinafter  mentioned,  for  the  support  and  maintenance  of  herself  and  all  my 
legitimate  issue  which  I  now  have  or  may  hereafter  have  by  her,  except  as  fol- 
lows ;  that  is  to  say,  that  in  case  my  reputed  son,  known  by  the  name  of 
Thomas  Lambe,  shall  live  to  attain  the  age  of  twenty-one  years,  I  will  and 

direct  that  they  my  said  trustees  shall  and  do,  with  all  convenient 
[*25]    *speed,  transfer  and  assign  over  to  him  200/.  stock  of  the  three  per  cent. 

consols  of  the  Bank  of  England,  part  of  my  stock  or  share  therein,  and 

the.  income  thereof  from  the  testatoi*8  death.  Ibid.  The  testator  devised  and  1>equeathed  the 
residue  of  his  estate  and  effects,  real  and  personal  to  trustees,  upon  trust  to  convert  the  same  into 
goyemment  securities  in  their  own  names,  and  to  pay  the  interest  and  dividends  there  of  to  M.  S.  for 
her  life,  and  after  her  decease  to  pay  and  transfer  such  residue  in  equal  moieties  to  the  penens 
therein  mentioned  :  it  was  held  that  the  tenant  for  life  was  entitled  to  the  interijbt  of  the  sesidoe. 
making  interest  as  it  stood  at  the  time  of  the  testator's  death,  until  the  end  of  one  year,  or  eo  much 
of  that  year  as  should  elapse  before  the  conversion  of  the  residue  aooording  to  the  direction  of  th« 
will.  DougloB  V.  Congreve,  1  Keen,  410.  See  farther  Amphlett  v.  Pmrke,  I  Sim.  375.  S.  C.  9 
Rufs.  &.  M.  221.  Dime9  v.  Seott,  4  Russ.  195.  Where  the  tesUtor  direcU  a  sale  with  all  ooa. 
venient  speed  after  his  death,  and  directs  the  produce  to  be  invested  and  the  dividends  to  be  paid 
to  one  for  life,  and  the  land  remains  unsold,  the  court  oonsideia  twelve  months  as  a  reasonable  time 
within  which  the  estates  ought  to  have  been  sold  and  the  produce  invested,  and  will  give  to  the 
tenant  for  life  the  rents  of  the  unsold  estate  from  that  time.  Viehtn  v.  Seott^  3  MyL  &  K. 
500.  A  legacy  to  a  widow  in  lieu  of  her  dower,  draws  intersst  from  the  death  of  the  testator, 
where  he  has  provided  no  other  means  for  her  support  during  the  first  year  after  his  death  ;  as  in 
the  case  of  a  legacy  to  a  child  having  no  other  means  of  support  from  the  bounty  of  the  testator. 
WiUiammnn  v.  WiUiamaon^  ubi  supra. 
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to  have  no  other  claim  on  my  property  whatever,  but  to  be  in  full  of  all  bequest 
from  me  to  him.  And  I  do  hereby  further  will  and  direct  my  said  trustees  to 
assign  and  transfer  unto  each  and  every  of  my  lawful  children  the  like  sum  of 
400/.  three  per  cent,  consols,  part  of  my  stock  or  share  therein,  when  and  so 
soon  as  they  shall  respectively  attain  their  respective  ages  of  twenty-one  years. 
And  from  and  after  the  decease  of  my  said  wife,  and  all  my  children  have  at- 
tained the  age  of  twenty-one  years,  I  will  and  direct  that  my  said  trustees,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  survivor,  do 
and  shall  make  an  equal  division,  among  and  between  all  my  said  children  and 
their  heirs,  of  my  said  three  freehold  messuages^  either  by  sale  or  otherwise^  as 
may  be  deemed  most  conducive  to  the  interest  of  my  said  children  ;  and  also 
do  and  shall,  in  like  manner,  transfer  over  unto  my  said  children  all  the  remain- 
ing part  of  my  stock  and  share  in  the  three  per  cent,  consols  Bank  of  Eng- 
land, and  all  stock  or  shares  my  property,  estate  and  effects,  and  to  divide  the 
same,  in  equal  shares  and  proportions^  among  and  between  all  my  said  children 
and  their  heirs." 

The  testator  made  a  codicil  to  his  will,  in  the  words  following :  "  I)  Thomas 
Lambe,  do  hereby  will  and  direct  that  my  copyhold  estate,  situated  in  Church 
street,  Islington,  be  transferred  to  my  beloved  wife,  Maria  Dove  Lambe,  until 
the  expiration  of  the  leases,  and  after  that  time,  soon  as  convenient,  or 
within  one  *year,  to  be  sold  by  public  auction^  the  money  to  be  placed  [*26] 
in  the  three  per  cent.  Bank  of  England  stock,  for  the  benefit  of  my  chil- 
dren and  their  heirs,  as  directed  in  the  will.  If  it  should  please  God  to  call  her 
before  that  time  of  the  expiration  of  the  leases,  the  copyhold  to  be  sold  by  pub- 
lic auction,  soon  as  convenient,  and  the  money  placed  as  above  directed.  N. 
B.  If  there  should  not  be  money  sufficient  in  my  possession  at  the  time  of  my 
decease  to  pay  the  fine  of  the  copyhold,  proving  the  will,  and  funeral  expenses, 
my  executors  to  set],  out  of  the  three  per  cent*  consols,  600/.,  or  a  small  sum, 
as  may  be  required." 

The  testator  died  in  May,  1806,  leaving  Maria  Dove  Lambe  his  widow,  and 
Joseph  Lambe,  his  only  son  and  heir  according  to  the  custom  of  the  manor  of 
which  the  copyhold  estate  was  holden,  and  Maria  Dove  Lambe  the  younger, 
and  Harriott  Lambe,  his  only  other  children  him  surviving ;  and  which  Joseph 
Lambe,  Maria  Dove  Lambe  the  younger,  and  Harriott  Lambe,  were  also  his 
sole  next  of  kin.  HodsoU  and  Boucock,  the  trustees,  were  shortly  after  the 
testator's  decease,  admitted  tenants  of  the  copyhold  estate,  and  entered  into 
the  receipt  of  the  rents  and  profits  thereof.  All  the  testator's  children  died 
infants,  intestate  and  unmarried,  at  the  following  time :  Maria  Dove  Lambe 
the  younger,  in  July,  1807  ;  Joseph,  in  March,  1809  ;  and  Harriott,  in  June, 
1810.  In  August,  1807,  the  testator's  widow  married  the  ])Iaintiff ;  and  in 
October,  1823,  she  died.  After  her  death  the  plaintiff  took  out  separate  letters 
of  administration  to  her  and  her  three  children. 

•The  bill  alleged  that  Maria  Dove  Lambe's  share  of  the  proceeds  of  [*27] 
the  sale  of  the  copyhold  estate  became  upon  her  decease,  vested  or  liable 
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to  be  Tested  in  her  personal  representative,  or  distributable  between  her  brother 
and  sister;  or  that,  otherwise,  it  devolved,  as  being  undisposed  of  by  the  will 
and  codicil,  to  her  mother,  as  the  testator's  widow,  as  to  one^third  part  thereof; 
and  as  to  another  part  thereof,  to  the  legal  personal  representatives  of  Maria 
Dove  Lambe  the  younger,  as  one  of  the  testator^s  next  of  kin  ;  and  as  to  the 
residue  thereof,  to  her  brother  and  sister,  as  the  other  next  of  kin  of  the  testa- 
tor :  that  Joseph's  share  of  the  proceeds  of  the  sale  of  the  copyhold  estate,  and 
also  his  interest  in  the  estate  of  his  deceased  sister,  became,  upon  his  decease, 
vested  or  liable  to  be  vested  in  his  personal  representative  ;  or  otherwise  the 
proceeds  of  the  sale  of  the  copyhold  estate  became  vested  in  his  only  surviving 
sister,  or  otherwise  his  share  or  presumptive  share  thereof  devolved,  as  being 
undisposed  of  by  the  will  and  codicil,  to  his  mother,  as  the  testator's  widow,  as 
to  one-third  part  thereof;  and  as  to  another  part  thereof,  to  his  sister,  as  one 
of  the  next  of  kin  of  the  testator;  and  as  to  the  residue  thereof,  to  the  legal 
personal  representative  of  his  deceased  sister  and  himself,  as  the  two  other 
next  of  kin  of  the  testator  ;  that,  upon  the  decease  of  Harriott  Lambe,  the  pro- 
ceeds of  the  sale  of  the  copyhold  estate,  and  also  her  interest  in  the  respective 
estates  of  her  deceased  brother  and  sister,  vested  in  her  legal  personal  representa- 
tive  ;  or  otherwise  the  proceeds  of  the  sale  of  the  copyhold  estate  devolved  to  her 
mother,  as  undisposed  of  by  the  will  and  codicil,  and  as  widow  of  the  testator 
and  next  of  kin  of  her  children  :  that  the  plaintiff,  as  the  administrator 
[*28]  *of  his  wife  and  her  three  children,  was  entitled  to  the  proceeds  of  the 
sale  of  the  copyhold  estate,  which  ought  to  be  considered  as  having 
been,  by  the  effect  of  the  codicil,  converted  into  personalty :  that  he  was  igno- 
rant who  was  the  customary  heir  of  the  testator  or  his  children.  The  bill  pray- 
ed that  the  will  and  codicil,  or  at  least  the  codicil,  might  be  established,  and  the 
trusts  thereof  carried  into  execution  ;  and  that  it  might  be  declared  that,  under 
the  circumstances,and  by  the  means  aforesaid,  the  plaintiff  had  become  entitled 
to  the  moneys  to  arise  by  the  sale  of  the  copyhold  estate  :  and  that  the  estate 
might  be  surrendered  to  him.  * 

Hodsoll,  in  his  answer,  said  he  had  been  advised  that  the  plaintiff,  as  admin- 
istrator of  his  wife  and  her  children,  was  not  entitled  to  any  interest  in  the 
copyhold  estate,  but  that  the  same,  in  the  events  that  had  happened,  belonged, 
in  equity,  to  the  customary  heir  of  the  testator,  if  there  were  any  such  heir, 
and  if  not,  then  that  he,  the  defendant,  as  the  surviving  trustee  under  the  will, 
was  entitled  to  the  estate,  for  his  own  use,  he  being  seised  of  the  legal  estate, 
and  there  being  no  equity  to  convert  him  into  a  trustee  for  any  other  person 
than  the  customary  heir  :  and  he  had  always  understood  that  the  testator  was 
illegitimate ;  and  that,  his  children  being  all  dead,  there  was  no  heir  of  the 
testator  then  in  'existence,  nor  any  heir  of  Joseph  Lambe,  or  of  Harriott  Lambe. 

At  the  testator^s  death  the  copyhold  estate  was  subject  to  three  leases,  one 

of  which  expired  in  1821,  and  the  two  others  in  1825.    The  master,  in 

[*29J    obedience  to  the  decree,  had  advertised  for  the  testator's  ^customary 
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heir :  but  no  person  was  found  to  claim  that  character ;  and  the  lord  of  the 
manor  was  not  a  party  to  the  suit. 

The  cause  now  came  on  for  further  directions. 

Mr.  Sugden  and  Mr.  Sidebottom^  for  the  plaintiff: — By  the  codicil,  the 
copyhold  estate  was  converted,  not  for  any  partial  purpose,  but  out  and  out  into 
personalty.  The  sale  was  not  to  be  delayed  until  the  expiration  of  the  leases ;  for 
the  testator  says  that,  if  it  should  please  God  to  take  his  wife  before  that  time, 
the  Qopyhold  should  be  sold  by  public  auction.  There  is,  therefore,  no  event 
in  which  it  is  not  to  be  sold* 

The  children  took  immediate  vested  interests  in  their  shares  of  the  moneys 
to  be  produced  by  the  sale  ;  for  supposing  (which  is  by  no  means  certain)  that 
they  did  not  take  vested  interests  in  the  legacies  given  them  by  the  will,  the 
words  used  in  the  codicil,  *'  as  directed  in  the  will,'*  do  not  qualify  the  prior 
gift,  but  relate  merely  to  the  investing. 

If,  however,  the  children  did  not  take  vested  interests,  the  shares  resulted  to 
the  customary  heir ;  and  as  the  property  was  impressed,  by  the  testator,  with 
the  character  of  personalty,  it  was  unimportant  whether  the  purposes,  for  which 
the  estate  was  to  be  sold,  were  or  were  not  existing  at  the  time  when  the  sale 
was  to  take  place,  and  therefore  the  shares  resulted  to  the  heir,  as  personalty. 
Fletcher  v.  Ashbumer^(a)  Wright  v.  Wright.{h) 

Mr.  Shadwell  and  Mr.  Pemberton,  for  the  defendant,  Hodsoll : — ^*The  [*dOj 
question  is,  whether,  in  the  events  that  have  happened,  there  is  any 
trust  affecting  the  copyhold  estate ;  and,  in  order  to  decide  that  question,  we 
must  look  at  the  manner  in  which  the  testator  has  dealt  with  his  freeholds. 
Now  be  has  given  that  part  of  his  property  to  his  trustees  in  trust  for  his  wife, 
for  her  life,  and,  after  her  decease  and  his  children  attaining  twenty-one,  to  be 
equally  divided  amongst  those  children.  The  division,  therefore,  was  to 
depend  upon  the  contingency  of  the  children  attaining  twenty-one  :  and,  if  they 
did  not  attain  that  age,  they  were  to  take  nothing  under  the  will,  and  it  is  quite 
clear  that  there  was  no  authority  To  sell  the  freeholds,  except  upon  the  hap- 
pening of  that  etrent. 

The  words  in  the  codicil,  '*  as  above  directed,**  mean,  as  directed  in  the 
will ;  therefore,  there  is  no  gift  to  the  children  of  the  produce  of  the  copyhold 
estate,  except  in  the  event  of  their  attaining  twenty-one.  All  the  leases  of  the 
copyhold  were  subsisting  at  the  death  of  the  surviving  child.  When  the  last 
lease  expired,  all  the  children,  were  dead  ;  and,  therefore,  the  period  at  which 
the  estate  was  to  be  sold,  did  not  arrive  until  all  the  purposes  for  which  the  sale 
was  directed  to  be  made  had  failed  ;  and  the  court  will  not  hold  that  real  estate 
is  converted  into  personalty,  where  there  is  no  person  for  whose  benefit  the 
conversion  is  to  take  place ;  and  the  consequence  is  that,  as  tne  legal  interest 
remains  in  the  defendant  Hodsoll,  he  is  entitled  to  hold  the  estate  for  his 

(a)  1  Bro.  C.  C.  497.  (6)  16  Ye*.  189. 
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[*31]   own  benefit.     Cruse  v.  Barley  ^{c)  *  Burgess  ?.  Wheate  ;{d)  Spink  v. 
Lewis  ;{e)  Smith  v.  Claxton.(f) 

Mr.  Sugden,  in  reply  : — ^Tbe  property  in  question  was,  at  all  events,  to  be 
sold  at  the  expiration  of  the  leases.  If  the  direction  for  sale,  without  its  being 
in  the  power  of  any  one  to  control  it,  impressed  the  estate  with  the  character 
of  personalty,  how  can  it  be  contended  that  the  conversion  was  not  absolute  ? 
It  cannot  alter  the  case  that  the  widow  died  before  the  period  of  sale ;  because 
the  testator  has  said  that,  although  she  died  before  that  period  the  property 
should  be  sold.  It  is  immaterial  whether  the  children  took  vested  interests  or 
not.  But  I  apprehend  that  they  took  vested  interests ;  for  the  corpus  of  the 
property  is  to  go  to  them  on  their  attaining  twenty-one,  and  there  is  no  gift 
over;  and,  therefore,  the  case  did  arrive  in  which  it  was  necessary  to  sell  the 
estate,  as  they  took  vested  interests  ;  and  the  shares,  having  vested  in  the  chil«> 
dren,  became  transmissible  as  personal  estate.  But  if  the  court  should  be  of 
opinion  that  the  children  did  not  take  vested  interests,  then  there  is  a  resulting 
trust  for  the  heiri  Ackroyd  v.  Smithson^ijg)  Cruse  v.  Barley,[h)  and  Smith  v. 
Claxton.(i) 

The  Vice-chancellor  did  not  deliver  any  judgment  in  this  case,  but  sent,  to 
the  parties,  minutes  from  which  the  following  decree  was  drawn  up. 

''  This  court  doth  declare,  that  the  said  defendant  ought  not  to  be 
[*32]  permitted,  in  equity,  to  avail  himself  of  *the  contingencies  which  have 
happened  in  the  testator's  family,  to  retain  the  estate  for  his  own  benefit ; 
and  it  appearing,  by  the  master's  said  report,  that  no  person  hath  been  found 
to  sustain  a  claim,  to  the  said  estate,  as  a  resulting  trust  of  real  estate  for  the 
benefit  of  the  customary  heir,  against  the  personal  representatives  of  the  next 
of  kin  claiming  the  same  as  converted,  by  the  codicil,  into  the  nature  of  eqni^ 
table  personal  estate,  this  court  doth  declare  that  the  said  defendant,  John 
Hodsoll,  is  bound  to  surrender  the  said  copyhold  estate  to  the  plaintiff,  as 
being  the  legal  personal  representative  of  the  children  of  the  testator,  as  if  the 
said  estate  had  been  sold,  and  the  money  held  by  him  for  the  purpose  of  distri- 
bution according  to  the  trusts  of  the  said  codicil ;  and,  therefore,  this  court 
doth  order  and  decree  that  the  said  defendant  do,  at  the  expense  of  the  plaintiff, 
surrender  the  said  copyhold  estate  to  the  plaintiff  and  his  heirs,  as  being  the 
legal  personal  representative  of  the  testator's  children.  But  this  court  doth 
declare  that  the  surrender  of  the  said  copyhold  estate,  so  to  be  made  to  the 
plaintiff,  is  to  be  without  prejudice  to  any  question,  which  a  customary  heir  of 
the  testator,  or  of  the  children  of  the  said  testator,  may  raise,  whether  the 
money  which  would  have  arisen  from  the  sale  of  the  said  copyhold  estate,  if 
the  same  had  been  sold  by  the  defendant  pursuant  to  the  trusts  of  the  codicil, 
would  have  vesAd  in  such  children  in  the  nature  of  real  or  personal  estate,  "[l] 

(0  3  P.  W.  20.  id)  1  Eden.  177.  (e)  3  Bro.  C.  C.  355.  (/)  4  Madd.  484. 

(g)  1  Bro.  C.  C.  503.  (A)  Ub.  sup.  (i)  Ub.  aup. 

[IJ  Vide  Willman  v.  Bowring,  1  Sim.  Sl  Stu.  24. 
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♦RusHTON  V.  Trouohtov.  [*33] 

1837 ;  4th  Angagt.—Praetice, 

An  order  to  mmend,  mnd  for  defendant  to  anawer  amendmenUi  and  ezeeptioaa  at  the  aame  time, 
obtained  before  the  fiUnf^  of  the  report  allowing  the  exceptions  ie  irre|fular. 

After  exceptions  to  the  defendant's  answer  had  been  allowed,  but  before  the 
master^s  report  was  filed,  the  plaintiff  obtained  an  order  for  hberty  to  amend 
his  bill,  and  that  the  defendant  might  answer  the  amendments  and  exceptions 
at  the  same  time. 

Mr.  Heald  and  M.  Koe  now  moved  to  discharge  that  order  for  irregularity, 
on  the  ground  that  it  was  obtained  before  the  report  was  filed,  and  therefore 
before  the  court  considered  it  to  be  made.  They  referred  to  Ord.  Cha.  Ed. 
Beames,  292 :  Job  v..  Barker^{a)  Whitehouse  v.  Hickman,(b)  and  Wynne  v. 
Jackson,  (c) 

Mr.  Bickersteth,  for  the  plaintiff,  said  that  the  delay  ii»  filing  the  report  was 
merely  accidental ;  and  that  if  the  order  were  dischargei),  the  plaintiff  might 
obtain,  the  same  day,  an  order  to  the  same  effect,  by  petitioui,  at  the  rolls. 

The  Vice-Chancbllor  : — I  cannot  alter  the  practice  of  the  court.  All  that 
I  hare  to  do  is  to  Inform  myself  of  the  practice,  and  to  adhere  to  it.  The  re- 
port was  a  nullity  until  it  was  filed.  The  order  of  the  29th  of  October,  1692, 
is  in  these  terms  :  "Whereas,**  6cc.  His  Honor  here  read  the  order,  and  then 
granted  the  motion.[l] 


•The  Attorney  General  t;.  The  Mayor  op  Rochester. ((Q     [*34] 

18S7 ;  6tb  Augaat. — Charity. 

Where  cbaritj  eetatee  are  directed  by  the  founder  to  be  leaeed  for  31  yeari,  the  court  haa  no 
mothority  to  order  them  to  be  leaaed  for- 99  yeart. 

The  late  Vice-Chancellor  had  directed  a  reference  to  the  master  to  inquire 
whether  it  would  be  beneficial  to  the  charity  that  the  estates  should  be  let  for 
terms  of  ninety-nine  years,  instead  of  twenty^one,  as  required  by  the  will  of 
the  founder. 

The  master  had  reported  in  the  affirmative^  and  this  was  a  petition  to  confirm 
the  report. 

The  Vice-Chancellor  : — As  an  order  for  reference  to  this  effect  has  been 

made  by  the  judge  who  preceded  me,  I  shall  confirm  the  report ;  but  I  would 

not  take  such  a  lease  under  the  order  of  this  or  any  other  court  of  equity. 

There  must  be  an  act  pf  parliament  to  render  legal  such  a  deviation  from  the 

founder's  intention. 

(a)  3  Swans.  355.  (6)  I  Sim.  &.  Stn.  103.  (e;  3  Sim.  &,  Stn.  336. 

(d)  Ex  relatione, 

[1]  Vide  Morgans,  BnMA,3  Hog.  195. 
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[*35]  Ball  v.  BALL.(a) 

1827  ;  6th  Anguat—Parent  and  ehUd^-^urUdiction.     , 

The  court  hu  no  jartecKotioii  to  deprive  m  (kther,  tboofh  livinif  in  adultery,  of  the  enatody  of  hie 
child,  anleaa  he  bringa  the  child  in  contact  with  the  woman  with  whom  he  ie  ao  Uvhi|f ;  nor  to 
order  him  to  permit  the  mother  to  have  aeceaa  to  the  child,  unlew  miacondoct  on  hii  part  ia 
ahown  with  reference  to  the  management  and  edacation  of  the  child. 

Tflis  was  the  petition  of  Mrs.  Ball  and  her  daughter,  Enoily  Owen  Ball,  a 
child  about  fourteen  years  of  age,  praying  that  the  daughter  might  be  placed 
under  the  mother's  care,  she  offering  to  maintain  her  at  her  own  expense,  or 
that  the  mother  might  be  permitted  to  have  access  to  her  daughter  at  all  conve* 
xiient  times. 

Mr.  Shadwell  and  Mr.  Bickerstethf  for  the  petitioners,  stated  that  the  father 
was  living  in  habitual  adultery  with  another  woman,  on  account  of  which  Mrs, 
Ball  had  obtained  a  divorce  in  the  ecclesiastical  courts. 

[The  Vicb-Chancbllor  : — This  court  has  nothing  to  do  with  the  fact  of  the 
father's  adultery,  unless  the  father  brings  the  child  into  contact  with  the  woman. 
All  the  cases  on  this  subject  go  upon  that  distinction,  when  adultery  is  the 
ground  of  a  petition  for  depriving  the  father  of  his  common  law  right  over  the 
custody  of  his  children.]  [1]. 

That  does  not  appear  to  have  been  done  by  the  father  here  ;  but  the  petition 
is  in  the  alternative ;  it  prays  for  liberty  of  access.  The  child  formerly  lived 
with  her  mother,  and  occasionally  was  allowed  to  go  to  her  father.  On  one  of 
those  occasions  the  father,  without  any  communication  with  the  mother,  de- 
tained the  daughter,  and  sent  her  to  a  school,  and  the  mother  was  ignorant 
[*36]  for  a  long  time  what  had  become  of  her  child ;  and  when,  after  most 
persevering  search,  the  mother  found  out  the  school,  the  mistress  re- 
fused to  allow  the  mother  to  see  the  child,  except  in  her  presence.  We  admit 
that  there  is  no  case  for  taking  away  the  father's  authority,  but  submit  that  thero 
is  a  very  good  case  for  granting  the  other  alternative  of  the  prayer  of  the  peti* 
tion.  The  child  when  with  her  father,  is  living  in  a  house  where  there  is  no 
society  except  that  of  a  female  servant  of  all  work ;  but  when  she  is  with  her 
mother,  she  has  the  attention  of  a  mother  whose  conduct  is  entirely  unexcep- 
tionable,  and  who  has  always  endeavored  to  impress  upon  her  child  a  proper 
regard  towards  the  father ;  and,  in  one  letter  from  the  father,  he  thus  expresses 
himself:  ''  I  should  be  most  happy  to  see  my  child  put  under  her  mother's  pro- 
tfection."    In  another :  "  The  charge  of  my  seeking  to  deprive  the  mother  of 

(a)  Ex  relatione. 

[1]  The  father  haa  the  prior  title  to  the  enatody  of  hb  Infant  children,  onleia  ho  haa  forftited  hia 
right  by  mifOondiict,*or  ie  unable  to  rapport  them.    7^  PtopU  w,  Chegmry,  18  Wend.  637.    Tie 

Pt9pU  T. ,  19  Wend.  16.    The  eiipreme  coart  of  New  York  ia  anthoroed  by  atatnte,  (9 

R.  S.  89,  §  1,  3,)  to  award  the  cuatody  of  mfant  children  to  the  mother,  who  ia  living  in  a  atate  of 
aeparation  from  the  father  without  being  divorced.  In  a  auit  by  a  married  woman  for  a  divorce  or 
aeparation  from  her  hoaband,  the  coart  of  chancery  may  make  an  order  for  the  cuatody,  care  and 
adoeatlonofthechfldren.    9R.&89. 
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her  child  is  most  false ;  if  it  had  been  true,  my  character  would  be  stamped 
with  that  of  a  villain.''  Subsequently  to  these  letters  he  secretes  the  child  from 
her  mother.  The  affidavits  go  on  to  state  that  the  father's  conduct  was  so  gross 
and  violent  towards  the  mother,  when  she  went  to  him  to  make  inquiries  after 
the  daughter's  residence,  that  it  was  dangerous  for  her  to  be  in  his  presence. 
The  question  really  is,  whether  a  child  of  fourteen  years  old  is  to  be  deprived, 
by  the  brutal  conduct  of  the  father,  of  the  company,  advice  and  protection  of 
a  mother,  against  whom  no  imputation  can  be  raised  7 

The  Yicb-Cbancellor  : — Some  conduct,  on  the  part  of  the  father,  with 
reference  to  the  management  and  education  of  the  child,  must  be  shown,  to 
warrant  an  interference  with  his  l6gal  right ;  and  I  am  bound  to  say  that,  in 
this  case,  there  does  not  appear  to  me  to  be  sufficient  to  deprive  the 
^father  of  his  common  law  right  to  the  care  and  custody  of  his  child.  [*37] 
It  resolves  itself  into  a  case  for  authorities  ;  and  I  must  consider  what 
has  been  looked  upon  as  the  law  on  this  point.  I  do  not  know  that  I  have  any 
authority  to  interfere.  I  do  not  know  of  any  one  case  similar  to  this,  which 
would  authorize  my  making  the  order  soughtt  in  either  alternative.  If  any 
could  be  found,  I  would  most  gladly  adopt  it ;  for,  in  a  moral  point  of  view,  I 
know  of  no  act  more  harsh  or  cruel,  than  depriving  the  mother  of  proper  inter* 
course  with  her  child. 

I  was  myself  counsel  in  two  cases  in  which  Lord  Eldon  refused  petitions 
precisely  similar.  Smith  v.  Smitht  one  of  them,  was  precisely  similar,  in  its 
facts,  to  the  present  case,  except  that  the  father's  object  there  was  to  compel 
the  mother,  by  such  means  as  those  now  complained  of,  to  give  up  to  him 
some  property  which  was  settled  to  her  separate  use.  My  course  of  argu- 
ment in  that  case  was  that,  as  the  law  allowed  the  mothers  of  bastards  to 
retain  possession  of  their  children  till  the  age  of  seven,  a  fortiori  must  the 
law  allow  the  care  of  legitimate  children  to  be  vested  in  the  mother.  The 
child  in  that  case  was  under  seven  :  the  Lord  Chancellor,  however,  refused 
the  order ;  and,  before  any  further  proceedings  were  had,  either  the  mother's 
or  the  child's  death  determined  the  question*  That  was  a  very  strong  case ; 
yet  the  Lord  Chancellor  held  that  the  court  had  no  jurisdiction.  The  other 
case  was  Gallini  v.  Gallini.  There  the  petition  was  on  the  ground  of  the 
fathei^s  religious  principles :  he  was  a  catholic ;  but  the  Lord  Chancellor 
refused,  for  such  a  reason,  to  take  the  children  away  from  the  father. 
We  then  pressed  that  access  might  be  allowed  to  the  ^mother ;  but  the  [*38] 
chancellor,  I  am  nearly  certain,  refused  the  order. 

Petition  dismissed. (6) 

Mr.  Pepys  and  Mr.  Knight  appeared  for  the  defendant,  the  father  of  the 
cliild.[1] 

ih)  Sm  WelUsUy  t.  Duke  ^f  B€0Lufwi^  %  Rum.  1. 

[1]  Wboro  tiM  fmrtnta  wen  liviaif  tepaimta,  the  chftneenor  would  not  intorfere  to  take  m  eliild  of 
▼cry  tender  t^,  and  incapable  of  exerciiing  any  Tolition  on  the  sabjeet,  from  the  mother,  whoae 
condoet  and  eharaeter  were  mifmpeaehaU*,  tft  tramfer  it  to  the  eoatody  of  Uie  father.  Tltt  Peo- 
fU  T.  Mereiin,  8  Paige,  47.    See  Airther,  In  the  matUr  of  WooUUmenft,  4  Johni.  Ch.  Rep.  80. 
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1837.^Peart  i.  Busbtll. 


Peart  v.  Bv8HBLL.(a) 

1637 ;  6th  Aagust. — JurUdiction, — Soiieitar. 

The  eoart  will  not  ezerciM  its  sommary  jtirifldieti«ni  to  eompet  a  TendoT*i  toliciior  to  perronn  an 
ondertakinif,  giTon  by  bim  at  the  mIo,  Io  doeattain  aoti  fiir  elearing  tbe  titlo  to  tho  estate. 

^^  « 

This  was  a  petition  by  a  purchaser,  who  had  paid  the  purchase  money  for 

an  estate,  to  compel  the  Tendor^s  solicitor  to  perform  an  undertaking,  which  he 
had  given  at  the  sale,  to  cause  satisfaction  to  be  entered  up,  at  the  vendor^a 
expense,  upon  any  judgments  that  might  be  found  against  one  of  the  parties 
through  whom  the  vendor^s  title  was  derived ;  to  procure  evidence  of  the 
deaths  of  certain  other  persons,  and  a  covenant  for  the  production  of  certain 
deeds,  unless  the  originals  were  delivered  up  to  the  purchaser. 

Mr.  G.  Richards^  in  support  of  the  petition,  said  that  the  object  of  the 
petition  was  that  the  court  might,  by  its  summary  jurisdiction  over  the  solici- 
tor, compel  the  performance  of  the  undertaking.  He  admitted  that  he  had 
not  been  able  to  find  any  instance  of  similar  interference  by  courts  of  equity ; 
but  said  that,  at  law,  the  jurisdiction  of  the  courts  over  attorneys  was  often  ex- 
ercised in  such  cases. 
[♦39]        •Mr.  WVay,  contra,  was  stopped  by  the  court. 

The  Vice-Chakcbllor  : — If  any  order  is  made,  it  must  be  for  the  per- 
formance of  every  one  of  the  items  in  the  undertaking.  The  nature  of  some  of 
them  is  such  that  they  may  be  impossible  of  performance ;  and  then  am  I  to 
throw  the  solicitor  into  prison  until  he  has  performed  them,  when  it  may  turn 
out  that  they  cannot  be  performed  ?  The  solicitor  has  undertaken  to  produce 
evidence  of  the  deaths  of  two  persons.  To  perform  this  may  be  impossible. 
How  then  am  I  to  act  ? 

I  think  also  that  this  is  not  such  a  matter  as  comes  within  my  jurisdiction^ 
It  is  not,  strictly,  an  undertaking  in  a  cause  ;  so  that  it  is  not  a  proper  case  for 
the  court  to  act  on  with  its  extraordinary  authority. 

The  only  remedy  for  the  petitioner  is,  when  his  possession  is  interfered  with 
on  account  of  anything  arising  upon  the  matters  in  the  undertaking,  to  bring 
his  action  for  damages. 

I  am  very  unwilling  to  make  a  precedent  where  none  can  be  found. 

Petition  dismissed. 


f  *40]  •Peck  t;.  Beechey. 

1827  \  6th  AugQit-^tirifStcftdn. 

Tho  court  has  no  aathority  to  advance  part  of  the  fond  in  the  cause  to  enable  indigent  parties  'to 
proeeoate  their  claims  to  it. 

The  plftintifTs  claimed  to  be  entitled,  as  the  next  of  kin  of  the  late  Mr. 
NoUekens,  to  the  fund  in  this  cause.    To  make  out  their  claim,  it  was  requi- 

(a)  Em  T^titm. 
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site  for  them  to  hare  a  comiiiisaion  to  examine  witnesses  abroad  ;  and,  being  in 
indigent  circumstances,  they  bad  obtained  an  order  for  part  of  the  fund  to  be 
advanced  to  them,  on  the  security  of  their  solicitor,  to  defray  the  expenses  of 
the  commission.  The  commission  having  been  returned,  the  master  reported 
that  the  plaintiffs  had  not  established  their  claim ;  they  nevertheless  presented 
a  petition  praying  that  they  might  be  allowed  the  expenses  of  die  commission. 

Mr.  Pepys,  for  the  petitioners,  said  that  in  Cockerel  v.  Barber ^  Lord  Eldon, 
C.  had  granted  a  precisely  similar  petition.[l] 

The  Vice-chancellor  : — Lord  Eldon  has  expressed  himself  dissatisfied 
with  his  order  in  that  case,  and  has  said,  from  the  bench,  that  he  did  wrong  in 
granting  the  prayer  of  the  petition. 

Petition  dismissed  with  costs.[2] 


•Hall  v.  Jones«  [*41] 

1897 ;  8th  Anpwt— -Otiariiiaii.— /n/onf. 

One  of  three  persons  who  had  been  jointly  appointed  guardians  of  an  infant, 
having  died,  the  Vice-chancellor,  without  a  reference  to  the  master,  appointed 
the  two  survivors  guardians  of  the  infant.[8] 

Mr.  Wilbraham  appeared  in  support  of  the  petition^ 


Memorandum. 


On  the  29th  of  October,  1827,  Sir  Anthony  Hart  resigned  the  office  of  Vice- 
Chancellor  of  England,  and  was  succeeded  by  Launctflot  Shadwell,  esquire, 
who  shortly  afterwards  received  the  honor  of  knighthood,  and  was  sworn  in  a 
member  of  his  majesty's  most  honorable  privy  council. 


KiNofiAM  t;.  Maisey. 


1837;  3d  November. — Praeiit€,^^Injuneiiom, 

Motion  hj  a  pbintiff  tat  an  hynnetion  toreetnin  mn  aotion  broaght  by  one  defendant  againt  a  eo* 
defendant,  granted. 

The  bill  stated  that,  in  January,  1822,  James  Saunders  agreed,  in  writing, 
to  sell  a  cottage  and  garden  to  Bernard  Saunders  :  that  Bernard  Saunders  paid 

[1]  It  wai  refufed  by  Lord  Cottenbtm  in  Nye  v.  Maule,  4  Myl.  &.  Cr.  343  ;  and  by  Lord  Lang, 
dale  in  Johnston  t.  Todd,  3  Beav.  916 ;  and  granted  by  Sir  John  Leach  M.  R.  (on  giving  eecurity 
however)  in  Oregg  r.  Taylor,  4  Rote.  379. 

[3]  Vide  1  Hoff.  Ch.  Pr.  79.  In  New.Yoric,  in  eaita  for  a  divoree,  or  eeparation  the  coort  of 
chancery  may,  in  ita  diteretion,  require  the  husband  to  pay  any  lami  neceitary  to  enable  the  wife 
to  carry  on  the  suit  daring  ita  pendancy.   3  R.  S.  81,  §  56. 

[31  Vide  Peyton  t.  Bond,  I  Sim.  399. 
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the  purchase  money,  and  was  let  into  poasession  s  that,  in  May,  1823, 
[*42]  Bernard  Saunders  agreed,  in  writing,  to  ^sell  the  prenaises  to  the  plain- 
tiff, in  part  satisfaction  of  a  debt ;  but  that,  in  consequence  of  the  small 
value  of  the  premises,  no  conveyance  had  *  been  executed :  that  Bernard 
Saunders  remained  in  possession  as  tenant  to  the  plaintiff:  that  the  defendant, 
Maisey,  having  notice  of  these  agreements,  had  prevailed  on  James  Saunden 
to  execute  to  him  a  conveyance  of  the  premises,  and  had  commenced  an  eject- 
ment against  Bernard  Saunders^  to  recover  possession  thereof  t  that  Bernard 
Saunders  appeared  and  pleaded  to  the  action,  and  entered  into  the  usual  rule  to 
confess  lease,  entry,  and  ouster :  that,  at  the  trial  of  the  action,  at  the  last 
summer  assizes,  the  plaintiff  was  nonsuited,  in  consequence  of  Bernard  Saun- 
ders not  appearing  to  confess  lease,  entry  and  ouster :  that  in  consequence 
thereof  Maisey  would  be  entitled  to  judgment  and  execution  in  the  action  on 
the  first  day  of  the  ensuing  letm.  The  bill  prayed  for  a  specific  performance 
of  the  agreements  :  that  James  Saunders  and  Bernard  Saunders  might  join  in 
conveying  the  premises  to  the  plaintiff :  that  the  conveyance  to  Maisey  might 
be  set  aside  for  fraud ;  and  that  he  might  be  restrained  from  proceeding  in  the 
^ectment,  or  commencing  any  other  proceedings  at  law  against  Bernard 
Saunders,  to  recover  possession  of  the  premises. 

Mr.  Wakefieldf  for  the  plaintiff,  now  moved  for  an  injunction  as  prayed  by 
the  bill,  virhich  was  granted  by  the  Vice^Chancellon 


[*43]  ^Gabthwaits  t;.  RofimaoN. 

1827 :  7th  mnd  98tk  Novetiil»er.-^WtU— GnM<rtie<iM«— Pnver. 

Power  to  appoint,  amongit  taaUtor*0  prMcnt  or  fotiife  grand^ebUdrta  m  Hbrnt  reapectiTe  iaMM,  doaa 

not  autborixe  the  donee  to  e  jcclade  Uie  children  of  a  decoaaed  grandchild,  who  were  liTing  at  tba 

donee'e  deaUi. 

William  Hancock,  esquire,  made  his  will,  dated  the  20th  of  March,  1796, 
and,  after  making  several  pecuniary  bequests,  gave  and  bequeathed,  except  as 
before  excepted,  to  Sir  Francis  Buller  and  Wtlliam  Hussey,  all  his  effects  and 
substance,  of  whatsoever  kind  and  wheresoever,  in  trust  to  carry  into  execution 
the  whole  intents  and  purposes  of  his  will,  and  of  any  codicil  that  might  there- 
after attend  it.  The  testator  then  proceeded  in  the  words  following  :  **  Now, 
if  any  surplus  should  remain  after  all  the  preceding  articles  are  complied  with, 
then  it  is  my  will  and  desire  that  the  produce  and  profits  of  tjiat  surplus  be  ap« 
plied  and  given  to  my  daughter,  Maria  Robinson,  for  her  to  enjoy  the  benefit 
tliereof  during  her  life ;  and,  after  her  decease,  to  dispose  of  the  same,  in  such 
manner  as  she  thinks  fit,  amongst  all  or  one  or  more  of  her  children,  if  she 
should  have  any ;  and,  if  she  hath  none,  then  amongst  my  present  or  future 
grandchildren,  or  their  respective  issue,  as  she  likes  best.  I  do  not  mean  to 
'direct  that  such  grand-children  should  have  share  and  share  alike,  but  to  be  con* 
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formable  to  merit,  or  to  want  not  brought  on  by  vice^  folly  or  dissipation,  of 
which  the  distributor  or  distributors  for  the  time  being  are  to  be  the  sole  judges." 

The  testator  made  a  codicil  to  his  will,  which  was  partly  as  follows  i  **  If  my 
daughter,  Maria  Robinson,  shall  die  in  my  life-time,  leaving  no  issue, 
then  I  will  and  diregt  that  my  executors  and  trustees,  or  the  ^survivor  [*44] 
of  them,  or  their  successors,  shall  dispose  of  all  the  residue  of  my  es- 
tate and  effepls  whatsoever,  for  the  use  of  any  one  or  more  of  my  present  or 
future  grand-children,  and  under  such  terms  and  limitations  over  as  they  in 
their  discretion  shall  think  fit." 

The  testator  died»  leaving  Mrs.  Robinson  and  Elizabeth  Douce,  the  wife  of 
William  Molyneux  Marslon,  and  Fanny,  the  wife  of  John  Douce  Garthwaite, 
his  only  children :  and  also  leaving  John  Douce  Garthwaite  and  Elizabeth 
Douce»  the  wife  of  John  Allnutt,  Fanny  Trelawney  Jenings,  then  Fanny  Tre- 
lawney  Garthwaite,,  Sophia  Le  Souef,  then  Sophia  G&rthwaite,  Edward  Han- 
cock Garthwaite  and  George  Garthwaite,  the  children  of  J.  D.  Garthwaite  and 
Fanny  his  wife,  his  only  grand-children  ;  Mrs.  Marston  as  well  as  Mrs.  Robin- 
son having  no  children.  Elizabeth  Douce  Allnutt  died  in  the  life-time  of  Mrs. 
Robinson,  leaving  John  Allnutt  the  younger  and  Anna  Allnutt,  her  only  chil- 
dren, her  surviving. 

Mrs.  Robinson,  by  I\er  will,  dated  the  12th  of  November,  1814,  after  recit- 
ing her  father's  will  and  codicil,  and  that,  since  she  had  no  children  of  her  own, 
and  was  not  likely  to  have  any,  she  was  desirous  of  executing  the  power,  re- 
served to  her  by  her  father's  will,  of  appointing  his  residuary  estate  and  effects 
amongst  his  grand-children  or  their  respective  issue  ;  in  exercise  of  that  power, 
directed  and  appointed  that  one-fifth  part  of  such  residuary  estate  and  effects 
should  be  paid  and  assigned  unto  her  nephew,  John  Douce  Garthwaite,  one  of 
the  grand-sons  of  the  said  William  Hancock,  or  to  his  assigns ;  and  that 
one  other  fifth  part  thereof  should  be  paid  or  ^assigned  unto  her  nephew,    [*45] 
Edward  Hancock  Garthwaite,  another  of  the  grandsons  of  the  said  Wil- 
liam Hancock,  or  to  his  assigns  ;  and  she  gave  the  remaining  three-fifths  parts 
to  trustees  upon  certain  trusts  for  the  benefit  of  George  Garthwaite,  Mrs.  Jen 
ings,  and  Mrs.  Le  Souef,  for  their  lives,  and,  after  their  deaths,  for  their  chil- 
dren respectively. 

Mrs.  Robinson  died  on  the  I3th  March,  1827.  The  master,  in  pursuance 
of  a  reference  made  to  him  in  the  progress  of  the  cause,  reported  that  the  tes- 
tamentary appointment  made  by  Mrs.  Robinson,  was  a  due  execution  of  the 
power  given  to  her  by  the  testator's  will  over  his  residuary  estate  :  in  conse- 
quence of  which,  two  petitions  were  presented,  one,  by  the  appointees,  praying 
that  the  report  might  be  confirmed,  and  the  other,  by  John  and  Anna  Allnutt, 
praying  the  reverse. 

Upon  the  hearing  of  these  petitions,  one  question  was,  whether,  as  Mrs. 
Robinson  had  not  appointed  any  share  of  the  testator's  residuary  estate  to  John 
and  Anna  Allnutt,  the  appointment  made  by  her  was  not  void. 

Mr.  Girdlestone,  junr.  and  Mr.  Purvis,  in  support  of  the  appointment : — It 
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cannot  be  disputed  that  Mrs.  Robinson  would  have  had,  under  her  father's  will, 
an  exclusive  power  of  appointment  to  her  children,  if  she  had  had  any.  The 
expressions,  '*  as  she  thinks  fit,"  and  ^  as  she  thinks  best/'  apply  as  well  to  the 
grand-children,  as  to  the  children,  'fhe  testator  also  says,  '*  amongst  my  pre- 
sent or  future  grand-children,  or  their  respective  issue."  *He  could  not  have 
used  words  better  adapted  for  giving  the  most  unlimited  power  of  select- 
[*46]  ing,  not  only  any  *cla8s,  but  any  individual  of  a  class.  The  concluding 
sentence  of  the  will  brings  this  case  within  BavU  v.  Rich.{a)  There  is 
some  apparent  ambiguity  created  by  the  word  ''  distributors ;"  but  it  is  removed 
by  the  codicil,  which  was  made  the  day  after  the  will ;  and,  on  looking  at  that 
instrument,  it  is  clear  that  the  testator,  when  using  that  word,  had  in  view  the 
execution  of  the  power  by  his  executors  :  and,  if  any  doubt  remains  upon  the 
question  now  under  discussion,  it  is  removed  by  the  codicil ;  for  it  is  quite  clear 
that  the  executors  were  to  have  a  power  of  selection,  and  the  power  given  to 
them  relates  to  the  same  fund  and  to  the  same  objects  as  the  power  given  by 
the  will  does ;  and  it  cannot  be  supposed  that  the  testator  intended  his  execu- 
tors to  have  a  more  extensive  power  than  his  daughter  had. 

Mr.  Sugden  and  Mr.  Tetd  for  John  and  Anna  Allnutt : — The  counsel  in  sup- 
port of  the  appointment  have  not  read  the  first  sentence  of  the  testator's  will, 
according  to  its  grammatical  construction.  The  words,  '*as  she  thinks  fit," 
do  not  govern  the  latter  clause  of  that  sentence.  With  respect  to  the  children, 
the  testator  has  given  an  exclusive  power,  in  technical  and  proper  language.  If 
he  had  had  the  same  intention  as  to  the  grand-children,  he  would  not  have  varied 
the  language.  Then  he  concludes  his  will  by  saying,  in  effect,  that,  though  he 
did  not  intend  his  daughter  to  exclude  any  of  his  grand-children,  but  that  she 
should  give  something  to  every  one  of  them,  he  did  not  mean  them  to 
[*47]  take  share  and  share  alike,  but  left  it  to  her  *to  be  the  sole  judge  of  the 
share  that  each  was  to  have.  ^  This  clause  would  have-  been  unneces- 
sary, if  he  had  given  Mrs.  Robinson  the  power  of  excluding  any  of  the  objects 
described  in  his  will.  If  that  be  so,  the  question  arises,  what  are  the  classes 
amongst  which  she  is  to  appoint  ?  Now  it  is  impossible  not  to  read  the  first 
"  or"  as  •*  and,"  but  the  second  must  be  taken  disjunctively.  We  contend, 
therefore,  that,  under  the  true  construction  of  this  will,  Mrs.  Robinson  was 
bound  to  give  every  one  of  the  grand-children  a  share,  and  that  the  words,  "or 
their  issue,"  are  substitutionary ;  that  is,  that  if  any  of  the  grand-children  were 
dead,  their  children  were  to  come  into  their  place.  Bevil  v.  Rich  has  always 
been  considered  as  a  case  by  itself;  and  it  wants  the  strong  technical  word 
•*  amongst." 

The  codicil  does  not  explain  the  will,  but  gives  a  power  different  from  that 
conferred  by  the  will.  The  codicil  gives  a  power  to  appoint  to  grand-children 
only,  and  not  to  their  issue. 

Mr.  Girdleston€f  jun.  in  reply  : — ^The  words  of  the  testator's  will  ought  to 
be  taken  in  their  usual  sense.    But  if  the  first  "  or"  is  to  be  construed 

(a)  1  Cha.  Ca.  909. 
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**and/*  the  sedond  must  have  the  same  meaning  put  upon  it;  and  then 
the  will  will  authorize  the  appointment  that  has  been  made.  The  ex- 
pression *'  as  she  likes  best/'  is  tantamount  to  ^*  as  she  thinks  fit,"  and 
brings  this  case  within  those  where  such  expressions  as  ''  to  be  at  her 
disposal,"  &c.  ha?e  occurred,  and  which  have  been  held  to  authorize 
exclusive  appointments.  The  will  and  codicil  were  both  written  by 
the  testator  himself,  and  therefore  ought  not  to  be  *looked  at  as  if  they  [*48] 
had  been  prepared  by  his  legal  adviser. 

The  Vicb-Chancbllor  : — The  question  is,  whether  the  words  of  this 
power  authorize  an  exclusive  appointment  to  the  testator's  grand-children  ? 
That  question  turns  upon  the  grammatical  construction  of  the  sentence 
in  the  will,  in  which  the  power  is  given.  I  agree  that  it  is  impossible  to 
carry  on,  to  the  latter  part  of  the  sentence,  those  words  in  the  former  part, 
which  as  has  been  admitted,  give  a  power  of  selection  as  to  the  children. 
The  word  *'  amongst,"  too,  implies  that  each  of  the  objects  of  the  power  should 
have  a  share* 

The  next  question  is,  who  are  the  persons  amongst  whom  the  appointment, 
is  to  be  made  ?  Now  it  appears  to  me  that  what  the  testator  meant  was, 
that.  Mrs.  Robinson  should  dispose  of  his  residuary  estate  amongst  such  of  his 
present  and  future  grand-children  as  should  be  living  at  her  death,  and  the 
issue  of  such  of  them  as  should  be  then  dead :  and,  as  Elizabeth  Douce  All- 
nutt  died  in  the  life-time  of  the  donee  of  the  power,  leaving  children,  and 
this  lady,  in  executing  the  power,  has  not  included  thote  children,  I  am 
of  opinion  that  the  master's  report  is  wrong.  Therefore  dismiss  the  peti- 
tion that  prays  that  the  report  may  be  confirmed ;  and  declare  that  Mrs. 
Robinson  has  not  made  any  valid  appointment  of  the  testator's  residuary 
estate. 


*Watkins  v.  Stone.  [MQ] 

1827 :  8lh  November. — Pleading. — DiMelaimer, 

To  a  bill  pnyingr  a  reconveyance  of  four  estates  the  defendant  pat  in  a  plea  of  a  fine  as  to  one,  con- 
eluding  with  a  disclaimer  as  to  the  others :  the  plea  was  overruled. 

The  defendant,  Stone,  had  put  in  a  plea  and  answer  to  the  bill,  which  was 
overruled  upon  argument ;  but  the  court  gave  him  liberty  to  plead  de  novo  :{a) 
whereupon  he  put  in  the  following  plea : — 

"  The  plea  of  William  Owen  Stone,  one  of  the  defendants  to  the  bill  of  com- 
plaint of  Elizabeth  Watkins  and  Virginia  Watkins,  complainants.  This  de- 
fendant, by  protestation,  &c.  as  to  all  the  discovery  and  relief  by  the  said  bill 
sought  fiom  and  prayed  against  this  defendant,  doth  plead  in  bar  thereto,  and 
for  plea  saith  that  Philadelphia  Watkins,  in  the  said  bill  named,  being  seised  in 

(0)  See  8  Sim.  Sl  Sta.  560. 
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tail  of  the  hereditaments  and  premises  in  the  said  bill  mentioned,  and  called 
The  Pant,  a  fine  ^wr  conuzctnce  de  droit  come  ceo, -dec.  was,  in  or  as  of  Trinity 
term,  1822,  levied  in  due  form  of  law  before  the  justices  of  the  court  of  com- 
mon  pleas  at  WestminBter,  between  John  Price,  plaintiff,  and  the  said  Phila- 
delphia WalkinS)  defendant,  of  the  said  hereditaments  and  premises  called  The 
Pant,  by  the  description  of  three  messuages,  three  gardens,  &c.,  with  the  ap- 
purtenances, in  Lanvetherine,  and  also  one  annual  rent  of  4/.  55.  2d,  issuing 
out  of  the  tenements  aforesaid  :  upon  which  fine,  proclamations  were  duly  made 
according  to  the  form  of  the  statute  in  that  case  made  and  provided,  as  in  and 
by  such  fine,  &c.  And  this  defendant  doth  aver  that  the  said  heredita- 
[*50]  ments  and  premises  called  The  Pant,  of  which  such  *fine  was  levied  as 
aforesaid,  are  the  only  part  of  the  hereditaments  and  premises  claimed 
by  the  said  biH  of  complaint  in  which  this  defendant  has  or  claims,  or  ever  had 
or  claimed  any  estate,  right,  title  or  interest ;  and  that  Ann  Constable,  in  the 
said  bill  named,  was  the  daughter  of  the  father  of  the  said  Philadelphia  Wat- 
kins,  by  a  different  mother.  And  this  defendant  therefore  pleads  the  matters 
aforesaid  in  bar  to  the  whole  of  the  said  bill,  and  humbly  demands,"  &c. 

Mr.  Svgden  and  Mr.  Turner^  in  support  of  the  plea  :—Tt  may  be  contended 
tbkt  the  plea  is  irregular,  as  being  a  plea  and  disclaimer ;  and  that  the  defend- 
ant ought  to  have  answered  as  to  all  the  estates,  except  She  Pant :  but,  if  the 
defendant  pleads  title  to  The  Pant,  and  avers  that  he  has  no  right  to  any  of  the 
other  estates,  the  averment  makes  the  plea  a  good  defence  to  the  whole  bilL 
The  right  to  have  an  account  of  tents,  flows  from  the  right  to  the  estate  ;  and, 
if  the  right  to  the  estate  is  excluded,  every  accessory  to  it  must  cease. 

Mr.  Pepys  and  Mr.  Jacobs  in  support  of  the  bill :— ^The  bill  claims  title  to 
four  properties :  Gelly  Vawr,  Gelly  Vach,  The  Pant,  and  The  Pack^-horse. 
The  plea  admits  that  the  fine  had  reference  to  The  Pant  only ;  and  there  is  no 
allegation,  in  the  plea,  that  applies  to  the  three  other  properties.  If  the  fine  is 
good  as  to  The  Pant,  it  leaves  the  rest  open,  and  allows  us  to  redeem  the  rest 
of  the  property.  Next,  this  defence  is  of  a  totally  novel  nature  ;  it  is  a  dis- 
claimer coupled  with  a  plea.  Now,a  plea  must  be  single ;  but  herp  are 
[*5l]  two  'defences  which  are  totally  distinct  from  each  other.  TKey  tender 
two  issues.  Suppose  The  Pant  to  be  quite  out  of  the  question,  and  that 
the  bill  had  alleged  that,  as  to  the  other  properties,  the  mortgages  had  vested 
in  the  defendant,  could  he  have  disclaimed  ?  The  plea  admits  all  that  is  not 
pleaded  to ;  therefore,  we  must  take  it  as  true  that  these  estates  were  mort- 
gaged to  the  defendant.  A  party  charged  cannot  disclaim.  An  executor  who 
is  called  upon  to  account  for  his  testator's  assets,  cannot  disclaim  all  title  to  the 
property.  It  is  no  answer  to  a  bill  praying  for  a  conveyance  of  an  estate,  for 
the  defendant  to  disclaim  all  interests  in  the  estate.  The  only  case  for  a  dis- 
claimer, is  where  a  person  is  made  a  party  to  a  suit  as  claiming  some  interest 
in  the  property  in  dispute.  We  state  that  we  have  applied  for  an  account  of 
rents  of  the  three  other  estates.  Why  has  not  this  account  been  rendered  to 
us  ?    The  defendant  does  not  deny  our  title  to  these  estates,  which  were  vested 
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in  him.  He  is  bound  to  discover  in  whom  they  are  now  vested.  We  are  en- 
titled also  to  the  title  deeds  of  these  three  properties,  and  to  have  a  discovery 
from  the  defendant  whether  he  has  or  has  not  got  them.  The  plea  admits  thai 
the  defendant  claims  part  of  the  1500/.  which  we  are  to  pay,  and  therefore  he 
is  a  necessary  party  to  the  suit. 

Mr.  Turner^  in  reply !— >-This  plea  is  an  allegation,  on  the  part  of  the  defend- 
ant, that  he  has  not,  nor  ever  had  any  interest  in  the  three  other  estates.  If  it 
be  true  that  the  defendant  had  no  right  to  these  estates,  his  possession  would 
be  under  an  adverse  title,  and  it  could  not  be  competent  to  the  claimants  to  make 
him  a  trustee  for  them.  The  plea  amounts  to  an  allegation  that  the 
^plaintiffs  have  no  title  to  The  Pant,  and  that  the  defendant  has  none  to  [*6i] 
the  other  estates,  and  consequently  it  is  a  defence  to  the  whole  bill. 
What  mischief  will  accrue  to  the  plaintiffs  from  this  form  of  plea  T  Suppose 
they  reply  to  the  plea,  and  prove  that  the  defendant  had  a  right  to  the  three 
estates,  they  will  be  in  the  same  situation  as  any  other  plaintiff  who  disproves 
a  plea,  and  will  be  able  to  examine  the  defendant  on  interrogatories. 

The  Vice-chancellor  : — This  plea  first  states  the  fine,  and  then  what  is 
said  to  be  a  disclaimer.  Now  a  plea  may  state  any  number  of  matters  that 
make  one  defence  ^  but  here  the  defendant  first  pleads,  and  then  avers  some* 
thing  totally  disconnecied  with  the  plea.  I  confess  it  appears  to  me  that  this 
plea  cannot  be  supported^  as  it  is  a  double  plea. 

Plea  overruled  .[1] 


CARtER  t;.  Draper. 


182^  ;  l3lh  November. — Praetiee. — Cro9$»examinatwtu 

A  party  who  bvMU  to  cross  examine  a  witness  nndet*  a  eoMmission  at  the  dsntl  period,  will  he  al- 
lowed to  exhibit  interrogatories  for  that  purpose  on  a  subsequent  daj. 

On  the  25th  of  October,  one  Butler  had  been  examined,  under  a  commission 
as  a  witness  for  the  plaintiffs  ;  and,  when  his  examination  was  finished,  was 
tendered  to  the  defendants,  in  the  usual  manner,  for  cross  examination.  The 
defendants,  however,  did  not  offer  any  cross  interrogatories,  but  sent  an 
intimation  to  the  commissioners  that  they  Intended  to  *cross  examine  [*63] 
the  witness  upon  interrogatories  to  be  thereafter  administered,  which 
was  objected  to  by  the  solicitor  for  the  plaintiffs.     On  the  3d  of  November  the 

[1]  «<  It  IS  the  pleading  of  a  double  bar  which  constitutes  duplicity  in  a  plea.  But  a  plea  is  not 
rendered  double  by  the  mere  insertion  of  averments  therein,  which  are  necessary  to  exclude  con- 
clusions aristng  from  allegations  in  the  bill,  intended  to  anticipate  and  defeat  the  bar  which  might 
be  set  op  in  the  plea  ;**  Bogardut  ▼.  Trinity  Ckurch^  4  Paige,  194.  Nor  is  there  any  necessity  for 
allowing  double  pleas,  as  the  defendant  may  combine  all  matters  of  defence  in  his  answer :  and 
where  the  defendant  had  pleaded  two  distinct  bars,  he  was  put  to  his  election  by  which  plea  he 
would  abide ;  SaltUB  v.  Tortus,  7  Johns  Ch.  Rep.  214. 
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defendants  obtained  an  order  for  liberty  to  add  interrogatories  to  those  already 
exhibited  by  them  for  the  examination  of  their  own  witnesses,  and  for  the 
cross  examination  of  the  plaintiffs'  witnesses. 

Mr.  Spence,  for  the  plaintiffs,  now  moved  t-o  discharge  the  order,  as  to  the 
adding  of  cross  interrogatories,  for  irregularity. 

The  question  is,  whether  a  party  may,  as  a  matter  of  course,  delay  filing 
his  cross  interrogatories,  until  the  witness  has  finished  his  examination  in 
chief.  One  can  see  the  principle  of  the  distinction  between  allowing  interroga- 
tories to  be  added  for  examination  in  chief,  and  for  cross  examination ;  for,  ia 
the  latter  case,  they  are  leading ;  and  therefore  it  is  more  dangerous,  in  the 
former  case,  to  let  the  time  go  by,  than  it  is  in  the  latter,  as  the  party  has 
thereby  an  opportunity  of  talking  to  the  witness. 

Mr.  Kindersley^  for  the  defendants  : — In  the  examiner's  office  a  party  may 
at  any  time,  exhibit  either  interrogatories  in  chief,  or  ci'oss  interrogatories- 
The  mischief  which  may  arise  from  exhibiting  the  additional  interrogatories, 
is  the  same,  whether  the  examination  takes  place  before  the  examiner,  or  before 
the  commissioners.  The  reason  why  an  order  is  necessary  in  the  latter  case, 
is  that  the  authority  of  the  commissioners  is  limited,  by  their  oath,  to 
[*54]  the  interrogatories  originally  left  with  them :  but  that  is  *not  the  case 
with  respect  to  the  examiner.     CampbeU  v.  Scougal.{a) 

Mr.  Spence,  in  reply : — ^The  passage  cited  from  the  judgment  in  Campbell 
Y.  ScougaU  is  too  indefinite  to  enable  the  court  to  judge  what  was  the  opinion 
of  the  Lord  Chancellor  upon  a  subject  which  was  not  brought  before  him. 
The  difference  between  the  examiner  and  commissioners,  is  that  the  latter  arc 
appointed  by  the  parties,  and  therefore  the  court  looks  more  strictly  at  their 
conduct ;  but  the  former  is  an  officer  of  the  court,  and  is  perfectly  independent 
of  both  parties.  No  instance  of  an  order  similar  to  the  one  in  question,  has 
been  or  can  be  produced.  If  this  order  stands,  no  party  will  in  future 
exhibit  cross  interrogatories,  until  his  adversary's  witnesses  have  all  been 
examined. 

The  Vice-Chancellor  said  that  what  fell  from  Lord  Eldon,  C.  in  the  case 
that  had  been  cited,  seemed  to  support  the  practice  as  contended  for  by  Mr. 
Kindersley,  and  refused  the  motion.[l] 


[*55]  *JoHNsoN  V.  Chippindall  and  others. 

1837 ;  14th  and  15th  November.    1838 ;  16th  Janaary.— i9efiietfraf»ofi^Cilo#e  in  aetion. 

The  court  has  no  joriidiotion  to  order,  npon  motion,  a  penon  not  a  party  to  the  eanee,  to  pay  into 
conrt  the  arrears  of  an  annuity  granted  by  him  to  a  defendant  against  whom  a  sequestration  has 
issued  for  want  of  a  sufficient  answer,  unless  the  grantor  has,  by  his  conduct,  waired  the  objec- 
tion to  the  jurisdiction.  But  he  may,  notwithstanding,  and  without  applying  for  the  leave  of  the 
court,  obtain,  from  the  grantee,  a  release  of  the  annuity. 

(a)  19  Ves.  553.    See  554  and  555. 
[1]  Vide  Keogh  v.  Pentland  3  Hog.  231. 
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On  the  3d  of  May,  1824,  the  bill  in  this  cause  was  filed,  against  the  defend- 
ant William  Chippindall,  and  two  other  persons,  for  the  usual  accounts  of  cer- 
tain real  and  personal  estates.  In  May,  1825,  Chippindall,  after  having  put  in 
two  insufficient  answers,  absconded.  On  the  5th  of  that  month,  an  order  was 
made,  in  the  cause,  for  the  serjeant-at-arms  to  apprehend  him.  To  this  order 
the  serjeant-at-arms  returned  non  est  inventus:  whereupon,  on  the  21st  of  the 
same  month  a  writ  of  sequestration  was  issued  against  Chippindall's  estate  and 
effects.  The  sequestrators  were  not  able  to  discover  any  proprty  of  Chippin- 
dall's,  except  an  annuity  of  250/.  secured  to  be  paid,  quarterly,  by  the  bond  of 
Rowland  Yallop  (who  was  not  a  party  to  the  cause)  dated  the  16th  of  March, 
1825,  the  first  payment  of  which  became  due  on  the  1st  of  April  in  that  year ; 
and  which  annuity  was,  under  a  proviso  in  the  condition  of  the  bond,  subject  to 
be  redeemed,  by  Yallop,  on  certain  terms  therein  specified.  On  the  30ih  of 
September,  1825,  the  sequestrators  served  Yallop  with  notice  of  the  sequestra- 
tion, and  required  him  not  to  pay  the  annuity  to  Chippindall,  or  any  other  per- 
son on  his  behalf.  On  the  20th  of  February,  1826,  the  plaintiffs,  on  an  aflSda- 
vit  stating  the  previous  matters,  and  also  tliat  Chippindall  was  indebted  to  them 
in  10,000/.  and  upwards,  moved  for  an  injunction  to  restrain  Chippindall  from 
proceeding  in  an  action  which  he  had  commenced  against  Yallop  for  the  arrears 
of  the  annuity;  and  also  to  restrain  Chippindall  from  receiving,  and  Yallop 
from  paying  to  him  the  arrears  and  future  payments  *of  the  annuity ;  [*56] 
and,  on  hearing  counsel  for  Mr.  Yallop,  an  injunction  was  ordered  ac- 
cordingly.[l]  On  the  14th  of  March,  1826,  the  plaintiffs  obtained  an  order  that 
Yallop  (who  appeared  by  counsel  on  this  occasion  also)  should  pay  the  arrears 
and  future  payments  of  the  annuity  into  court.  Yallop,  in  obedience  to  this 
order,  paid  178/.  5^.  6d.  into  court.  An  arrangement  was  afterwards  made, 
between  Yallop  and  Chippindall,  by  which  it  was  agreed  that  the  latter  should 
release  the  annuity,  and  all  the  arrears  thereof,  on  receiving  990/.  from  the 
former ;  and,  on  the  30th  of  June,  1827,  a  deed  of  release  was  executed  ac- 
cordingly. On  the  23d  of  July,  1827,  the  plaintiffs  served  Yallop  with  a  notice 
of  motion  for  him  to  pay  into  court,  in  obedience  to  the  order  of  the  14th  of 
March,  1826,  312/.  10^.  the  arrears  of  the  annuity,  or,  in  default  thereof,  that 
he  might  stand  committed  to  the  custody  of  the  serjeant-at-arms.  Yallop,  upon 
receiving  this  notice,  served  the  plaintiffs  with  a  notice  of  motion  to  discharge 
the  order  of  the  14th  of  March,  1826;  and,  on  the  dd  of  August,  1827,  made 
an  affidavit,  in  support  of  his  motion,  in  which  he  deposed  that,  in  1820,  the 
defendant  William  Chippindall  admitted  him  into  partnership,  in  the  business 
of  an  attorney,  upon  payment  of  a  premium  of  2000/. :  that,  in  January,  1822, 
Chippindall,  in  compliance  with  the  terms  of  the  partnership,  retired  from  busi- 
ness, upon  an  atmuity  of  500/.  to  be  paid  by  Yallop :  that,  in  1824,  Chippin- 
dall, in  consequence  of  the  profits  of  the  business  being  much  less  than  he  had 
represented  them  to  be  when  the  partnership  was  formed,  consented  to  reduce 

[1]  Vide  Kingham  v.  HfttMy,  aaU,  41. 
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the  annuity  to  250/.»  upon  which  the  bond  before  mentioned  was  executed : 
that  ChippindaU,  notwithstanding  his  retirement  had  agreed  to  assist 
[*57]  Yallop  in  the  business,  and  ^to  recommend  clients  to  him  :  that  Yallop 
had  been  deprived  of  these  benefits  by  Chippindall's  absconding :  that 
the  business  had,  in  consequence^  become  much  less  profitable  than  it  was  when 
the  bond  was  executed  ;  and  that  Yallop  was  2000/.  out  of  pocket  besides  the 
premium :  that  he  had  frequently  complained  to  Chippindall's  agent  of  the 
hardship  of  paying  the  annuity,  and  threatened  ta  get  relieved  from  it,  on  the 
ground  of  misrepresentation  as  to  the  profits  of  the  business :  that,  after  much 
discussion,  the  agent  agreed  that  the  annuity  should  be  released  on  the  payment 
of  990/.,  being  four  years'  purchase,  which  was  a  iair  price,  as  ChippindaU  was 
then  in  his  sixty-sixth  year :  that  the  release  was  accordingly  executed  by 
ChippindaU,  and  the  bond  given  up  and  oanceUed :  that  Yallop,  when  the  or 
der  of  the  I4th  of  March,  1826,  was*  obtained,  had  no  idea  that  it  would  have 
prejudiced  any  right  that  existed  as  between  himself  and  ChippindaU  in  relation 
to  the  annuity,  or  that  he  should  have  been  precluded  from  obtaining  a  redemp- 
tion of  it,  if  it  was  his  interest  so  to  do. 

The  following  letters  were  written  by  ChippindaU  to  the  plaintiffs'  solicitors : 
^<  Gentlemen,  Calaisj  29th  Nov.  1826. 

"  As  Mr.  Yallop  Iws  never  paid  me  but  one  half-years  annuity  secured  by 
his  bond,  and  I  know  you  can  easily  compel  him  to  pay  the  arrears  into  court, 
and  more  particularly  as  I  am  nearly  without  money ;  if  you  would  have  the 
kindness  (at  my  expense)  to  move  that  he  may  pay  all  ihe  arrears  into  court,  it 
would  render  me  most  essential  service." 

**  Gentlemen,  Calais,  ^\st  May,  1827. 

[♦68]  "  I  understand  from  my  son  William,  that  the  terms  •you  now  propose 
and  mean  to  abide  by,  are  to  the  same  effect  as  those  originally  pro- 
posed, with  this  difference,  that  I  am  to  give  up  to  your  clients  half  the  ar- 
rears of  the  annuity,  and  also  50/.  per  annum  out  of  the  future  payments.  Per- 
haps I  might  consent  to  this  on  your  clients  paying  Stutely's  demand,  provided 
this  arrangement  is  immediately  carried  into  effect. 

"  I  take  this  opportunity  of  expressing  my  astonishment  that  you  have  al- 
lowed the  arrears  of  the  annuity,  to  the  amount  of  312/.  10^.,  to  remain  in  the 
hands  of  Mr.  YaHop.  I  cannot  conceive  what  right  you  have  to  destroy  me 
and  my  family,  to  make  them  the  victims  of  your  notions  of  delicacy,  for  that 
it  seems  is  the  reason  you  assign  for  not  proceeding  against  him,  he  being  a 
professional  man ;  neither  can  I  see  how  you  can  reconcile  it  to  yourself  to 
sacrifice  the  interests  of  your  clients  to  the  same  false  sense  of  delicacy  ;  for 
I  much  fear  that  you  will  now  find  that  this  neglect  on  your  part  to  enforce  the 
payment  of  the  arrears  for  the  last  twelve  months,  will  be  the  great  obstacle  to 
the  speedy  arrangement  of  this  business,  as  I  will  not  settle  until  all  the  arrears 
are  in  court." 

The  following  letters  were  written  by  Yallop  to  the  solicitors  of  the  plain 
tiffs,  in  the  course  of  the  proceedings  before  detailed  : 
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"  1  shall  be  obliged  if  you  will  let  this  motion  stand  until  the  4th  seal  (the 
14th,)  when  I  will  move  to  pay  the  money  into  court,  on  or  before  the  first  day 
of  term.    Yours,  6cc.{a) 

**  I  shall  feel  particularly  obliged  if  you  will  not  for  the  present  press 
the  payment  of  Chippindairs  annuity ;  *there  is  but  one  quarter  due ;    [*59] 
according  to  the  terms  of  the  order,  another  will  be  due  on  the  1st  of 
July,  when  I  shall  be  in  a  better  situation  than  at  present  to  meet  this  unrea- 
sonable demand.    I  am,  &c. 
"6rt  May,  1827." 

**  Enclosed  I  send  you  an  affidavit,  respecting  the  payment  of  200Z.  for  your 
perusal,  and,  if  you  approve  of  it,  I  will  immediately  swear  to  it,  and,  within 
a  week  from  this  day  I  will  pay  the  balance  ijito  the  bank ;  and,  if  I  do  not, 
you  shall  be  entitled  to  your  order.  Under  these  circumstances  I  trust  you 
will  not  press  your  motion,  a  proceeding  which  I  cannot  help  feeling,  as  against 
me,  extremely  harsh ;  as  I  am  satisfied,  if  I  had,  at  the  period  when  the  order 
was  made,  or  even  now,  were  to  oppose  the  payment,  your  injunction  would 
not  stand  for  a  moment. 
'*Zd  June,  1827.'^ 

Yallop  wrote  two  other  letters  also  to  the  plaintifis'  solicitors,  one  dated  the 
27th  of  June  and  the  other  the  10th  of  July,  1827,  in  which  he  requested  them 
to  return  an  affidavit  he  had  sent  them  for  their  approval,  in  order  that  he  might 
have  it  sworn,  and  the  balance  paid  into  court. 

Mr.  Sugden  and  Mr*  Cooper  for  Mr.  Yallop : — As  Mr.  Yallop  was  not  one 
of  the  parties  to  the  cause,  the  orders  that  have  been  made  in  it  could  not  pre- 
vent his  obtaining  a  release  of  the  annuity.  As  the  subject  has  ceased  to  exist, 
the  operation  of  the  orders  must  cease  also.  But,  supposing  this  annuity  to  be 
still  existing,  then  two  questions  arise :  1st,  whether  a  chose  in  action  can  be 
taken  under  a  sequestration ;  and  2d,  if  it  can,  whether  the  person  who 
is  liable  to  the  demand  *must  not  be  a  party  to  the  suit.  The  earliest  [*60] 
case  upon  this  subject  is  Lakes  v.  Meare8,{b)  which  was  decided  five 
years  before  the  date  of  Lord  Bacon's  orders  ;(c)  and,  as  is  observed  in  Fenton 
V.  Lowther^id)  it  does  not  appear  that  the  order  was  not  made  on  a  bill  filed. 
All  the  early  cases  upon  this  subject  are  referred  to  in  the  argument  in  Simmons 
V.  Lord  Kinnaird.{e)  The  later  cases  are  Dundas  v.  Dutens,{f)  McCarthy  v. 
GooldXg)  in  which  it  was  considered  that  the  debtor  must  be  a  party  to  the 
suit.  The  only  case  in  which  he  was  not  a  party,  is  Pelham  v.  The  Duchess 
-of  Newcastlet{h)  but  there  the  order  was  not  opposed.  In  Francklyn  v.  CoU 
Aotin,(t)  the  opinion  of  the  Lord  Chancellor  was  against  the  motion,  and  no 
order  was  made  upon  it,  as  appears  on  searching  the  registrar's  book ;  but  the 
order  for  payment  of  the  money  into  court,  was  made  in  the  interpleading 

(c)  There  wu  no  date  to  thii  letter.  (ft)  Toth.  Transact.  175. 

(c)  See  Ord.  Oh.  Ed.  Beamee,  16.  {<i)  1  Cox.  315.  {e)  4  Vet.  735. 

(/)  1  Yes.  J.  195.       ig)  1  BaU.  &  Beatt  387.  (A)  3  Swanit  290,  note.      (0  Ibid.  376. 
.   Vol.  IL                                       6 
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8uit,(t)  although  the  report  states  differently ;  and  the  two  other  caases  were 
finally  compromised.  Hide  v.  Petil^{j)  and  Fenton  y.  Lawther  are  strong  au- 
thorities in  our  favor.  It  will,  perhaps,  be  said  that  a  sequestration  is  analo- 
gous  to  an  outlawry.  But  debts  could  not  be  taken  in  execution  under  an  out- 
la  wry  ,(^)  and  all  the  subsequent  proceedings  are  in  the  exchequer,  and  the 

king  directs  payment  of  the  debt  ex  gratia  only.     In  Mortice  v.  Gov- 
[♦61]    emor  ♦4-  Company  of  the  Bank  of  EnglandSJ)  Lord  Talbot,  C.  treats 

a  sequestration  as  a  more  extensive  fieri  facias, 
Mr.  Homey  Mr.  Wakefield  and  Mr.  Lynch^  for  the  plaintiffs  : — ^The  case  of 
Hide  V.  Petity  as  reported  in  1  Ch.  Ca.  91,  differs  from  the  report  in  Freeman, 
and  is  in  our  favor ;  and  so  is  Francklyn  v.  Colhoun.  On  reading  the  judg- 
ment in  that  case,  it  appears  that  the  Lord  Chancellor  was  clearly  of  opinion 
that  choses  in  action  were  the  subjects  of  sequestration,  and  that  the  only  doubt 
was  how  they  were  to  be  made  available  ;  whether  by  suit,  or  by  order  with- 
out suit:  for  the  Lord  Chancellor  says,  ''The  tiue  question  is,''  &c.(m). 
Yallop  was  a  party  to  the  order  for  the  injunction.  That  order  has  not  been 
appealed  from,  and  we  are  now  acting  upon  it.  Yallop,  in  the  correspondence 
which  took  place  between  him  and  the  solicitors  of  the  plaintiffs,  not  only  offers 
to  pay  the  money  into  court,  but  to  make  the  motion  himself.  Is  it  consistent 
with  good  faith  that  this  gentleman,  after  having  made  these  offers,  and  ac- 
quiesced, in  the  orders  that  have  been  made,  down  to  the  present  time,  should 
oppose  our  motion,  and  object  to  the  jurisdiction  ?  He  has  waived  all  questions 
as  to  the  jurisdiction,  and  has  submitted  to  pay  the  money  upon  motion. 
It  can  be  shown,  by  a  series  of  authorities,  that  choses  in  action  have  been 

rendered  available  to  sequestration,  and  it  is  only  where  there  is  an  ac- 
[*62]    count  to  be  taken,  that  a  bill  must  be  filed.    That  is  the  distinction  *be- 

tween  Simmonds  v.  Lord  Kinnaird  and  the  present  case.  There  are 
two  cases  to  that  effect  in  Tothill,  Lakes  v.  Meares^itCi  and  Roane  v.  Stepney. (o) 
If  a  party  against  whom  a  sequestration  issues,  is  in  possession,  the  sequestra- 
tor takes  possession ;  but,  if  the  property  is  in  the  hands  of  a  third  person,  the 
sequestrator  must  be  aided  by  an  order  of  the  court.  Thus  tenants  of  a  se* 
questrated  estate  are  ordered  to  attorn  to  the  sequestrator*  Hide  v.  Petitj(p) 
Marquis  Caermarthen  v.  Hawson,(q)  Lord  Pelham  v.  Duchess  of  New^ 
castle, {r)  Opie  v.  Maxwell^is)  Barrington  v.  Herefordy{t)  Fenton  v. 
Lowther^i^)  McCarthy  v.  Goold,{x)  Francklyn  v.  Colhoun,{y)  Rowley  ▼. 
Ridley.{z) 
The  release  of  the  annuity  is  a  mere  collusive  proceeding  between  Chippin- 

<t)  The  order  here  alluded  to,  waa  not  paaied  and  entered ;  bat,  in  the  regiatrai'a  minote  book, 
it  is  intituled  in  all  the  three  cauies. 

U)  2  Frccm.  135.    See  Jacob*s  Rep.  53.  (&)  3  RoIPi  Ab.  806 ;  1  Tidd*i  Praet.  156, 7th  ed. 

{d)  Ibid.  301.            (/)  Ca.Temp.  317,  333.  (m)  See  3  Swanet.  309. 

(n)  Ubi  supra.        (p)  Trana.  176.  (j»)  Ubi  eupra.               (q)  3  Swanet  304 

(r)  Ibid.  390.         *(f)  Cited  4  Vea.  743,  744.  (0  Ibid.  743.                  (u)  Ubi  supra. 

(r)  Ubi  supra,        (y)  Ubi  supra.  (x)  Cited  4  Vcs.  746,  and  see  3  Swanst.  306. 
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dall  and  Yallop,  and  is  a  mere  nullity.  Witham  v.  Bland^(a)  Coulston  y. 
Gardiner, (b)  Bird  v.  Littlehales,(c)  Hamblyn  v.  Ley  ;{d)  and  Mr.  Yallop 
does  not  venture  to  swear  that  he  has  paid  the  consideration  money  for  the 
release. 

Mr.  Sugden,  in  reply: — No  dictum  has  been  produced  that  a  chose  in  action 
is  properly  the  subject  of  a  sequestration.  Tn  Pelham  v.  Duchess  of  Newcastle, 
the  banker  was  willing  to  get  rid  of  the  money,  and  the  objection  was  not 
taken.  *^It  was  admitted  that  he  might  have  filed  a  bill  of  interpleader.  [*63] 
The  case  of  Hide  v.  Petit,  as  reported  in  1  Ch.  Ca.,  turns  upon  the 
validity  of  the  award  ;  and  it  is  stated,  totidem  verbis,  that  the  matter  did  not 
come  in  question.  All  the  cases  cited,  in  Simmonds  v.  Lord  Kinnaird,  in  favof 
of  a  chose  in  action  being  taken  under  a  sequestration,  are  answered  by  the 
opposite  counsel.  , 

The  object  of  a  sequestration  is  to  drive  the  defendant  to  put  in  an  answer 
speedily.  Can  any  thing  be  so  absurd  as  to  hold  that  his  debts  may  be  taken  ? 
Can  a  sequestrator  bring  an  action  for  them  T  No  ;  a  bill  must  be  filed.  Sup- 
posing the  claim  is  a  litigated  one,  how  will  the  object  then  be  answered  ? 
The  intention  of  the  process  was  to  put  the  strong  arm  of  the  court  upon  what 
was  tangible,  and  could  be  taken  at  once. 

The  court  cannot  decide  against  Mr.  Yallop,  without  overruling  Fenton 
v.  Lowiher.  In  Simmonds  v.  Lord  Kinnaird,  the  Lord  ChanceUor  says :  *'  I 
wish  the  process  could  go  to  the  extent  you  desire.**  It  is  clear,  therefore, 
that  he  was  of  opinion  that  he  had  no  jurisdiction  in  that  case. 

At  all  events,  if  choses  in  action  are  the  subjects  of  a  sequestration,  a  bill 
must  be  filed,  and  there  is  no  authority  that  they  can  be  made  available  upon 
motion.  Fenton  v.  Lowther,  and  Simmonds  v.  Lord  Kinnaird.  If,  in  the 
latter  case,  a  motion  would  have  been  suffitcient,  the  bill  would  have  been  de- 
murrable upon  that  ground. 

*A8  to  the  argument  founded  on  Mr.  Yallop  having  acquiesced  in  the  [*64J 
orders,  he  was  ignorant,  until  he  was  informed  by  his  counsel,  that  the 
court  had  no  jurisdiction  to  make  those  orders.  His  letters  are  nothing  more 
than  an  admission  that  the  order  was  binding  upon  him  whilst  it  remained  in 
force.  He  does  not  ask  that  the  money  which  he  has  paid  into  court  may  be 
repaid  to  him. 

The  Vice-Chancellor,  after  stating  the  nature  of  the  suit  and  the  proceed- 
ings in  itt  and  noticing  that  no  notice  of  motion  had  been  given  to  discharge 
the  order  of  the  20th  of  February,  1826,  proceeded  as  follows  : — 

When  the  motions  were  argued  before  me,  it  was  stated  that  a  similar 
question  had  been  discussed  in  Mallard  v.  Mallard  ;(e)  but  it  appeared  to 
me  that  there  was  a  material  distinction  between  the  two  cases.  Because 
in  Mallard  v.  Mallard  there  was,  on  the  first  application,  a  resistance  made ; 

(a)  3  Swanit.  276, 277.  (&)  Ibid.  279.  (c)  Ibid.  299. 

{d)  Ibid.  301  (e)  Before  Sir  A  Hart,y.  C.  bat  not  dseided. 
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but,  in  this  case,  it  appears,  by  the  letters,  that  there  has  been  an  acqui- 
escence in  the  jurisdiction,  on  the  part  of  Mr.  Yallop,  which  has  continued  for 
a  length  of  time ;  and  therefore  I  ought  not  now  to  permit  him  to  withdraw 
from  the  jurisdiction. 

I  find  no  instance  iu  which  the  court  has  compelled  a  third  party  to 
pay  in    a  chose    in    action,    without    a    bill,  where    any  resistance    has 
been  made  by  the  holder  of  the  chose  in  action.    The  old  cases  are  col- 
lected in  the  notes  to  FrancJdyn  v.  Ccihoun ;  but  in  none  of  them 
[♦66]    does  it  appear  that  any  resistance  was  made.    In  ^Pelham  v.  Duchess 
of  Newcastle,  Child,  the  banker,  probably  consented  to  the  order.    The 
old  cases,  therefore,  leave  it  in  doubt  •  whether  the  court  has  jurisdiction 
to  make  the  order  upon  motion.    But,  if  it  had  been  a  clear  point,  one 
would  not  have  found  such  a  bill  filed,  as  in  the  case  of  Simmons  r. 
Lord  Kinnaird;  for  that  was   filed  to    give   efiect  to  the  sequestration; 
and,    if  it  had    been    competent   to   the  court  to  make  the    order   upon 
motion,   one  can  hardly  think  that   such  a    bill  would    have  been  filed. 
The   Lord  Chancellor  too   expressed  it    as  his   opinion,  that   such  a  bill 
could  not  be  supported   on  the   general  ground.     (His  Honor  here  read 
the  judgment  in    Simmonds  v.  Lord  Kinnaird,)     It  cannot,   however,  be 
said  that  the  cases  that  have  been  quoted,  prove  that  there  is  any  set- 
tled jurisdiction   in   this  court  to  compel  payment  of  the  chose   in   action, 
upon  mesne  process.    In  Wharam  v.  Broughton^iJ)  Lord  Hardwicke,  C, 
says :  ''  For  the   writ  of  sequestration  does  not  require  the  sequestrators 
to  levy  to  the  use  of  the  plaintifi*;  but  only  to  detain  and  keep  in  their 
hands   till  the  sum  is  fully  .paid,   the  contempts  cleared,  and  the  court 
make  further  order  to  the   contrary.      It   is  not  of  a  great  many  years 
standing  that  the  court  has  ordered  goods  to  be  sold  to  satisfy  payment 
after  a  decree;  but  it  is  very  lately  that  the  court  has  ordered  it  for  a 
collateral  contempt  in  proceeding  before  a  decree,  which  the  court  now 
does  in  aid  of  its  proceedings."    So  that  Lord  Hardwicke  shows  that  he  con- 
sidered, the  application  of  sequestration  to  mesne  process,  as  a  modern  thing, 
and  that  the  sequestrators  were  only  to  keep  what  they  had  seized, 
[*66]    in  their  hands,  until  the  contempt  was  cleared.    The  difficulty,  *there- 
fore,  is,  what  are  the  sequestrators  to  do  with  the  chose  in  action  when 
the  contempt  is  cleared.    Are  they  to  hand  it  over  to  the  creditor,  or  to  re- 
turn it  to  the  debtor  ?    There  is  the  form  of  the  order  of  sequestration  in 
Pope  V.  Ward.{g)    There  the  words  "  personal  estate'*  are  used :  but  those 
words  do  not  carry  the  matter  further  than  "  goods  and  chattels,''  and  are 
mere  amplification.    In  Angel  v.  Smith,{h)  what  Lord  Elden,  C,  says  re- 
specting this  writ,  applies  to  land.    Then  we  come  to  FrancJdyn  y.  Colhoun, 
where  the  Lord  Chancellor,  speaking  of  this  process,  uses  this  expression  : 
"  But  a  chose  in  action  cannot  be  so  taken  :"  and  in  the  absence  of  authority 

(f)  1  Ves.  184  (g)  I  Cor.  194.  (A)  9  Vm.  335. 
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more  cogent  than  I  have  referred  to,  this  is  sufficient  to  govern  me.  I  ob- 
serve that  in  Simmonds  ▼.  Lord  Kinnaird^  the  solicitor  general  says  that  sequet- 
trators  claim  for  past  rents.  But  there  is  no  possession  of  land,  except  by 
taking  the  rents  as  they  had  or  did  become  due,  unless  the  effect  of  the  process 
were  to  turn  the  tenants  out  of  possession ;  therefore  that  is  not  an  authori  ty 
that  a  sequestrator  can  lay  bold  of  a  chose  in  action.  And,  as  there  is  no 
process  at  common  law,  except  an  extent,  to  take  debts,  I  should  not  say  that 
I  could,  upon  mere  motion,  compel  this  party  to  pay  in  the  chose  in  action; 
therefore  I  disclaim  that  authority.[l] 

But,  in  this  case  there  is  matter  which  enables  me  to  decide  this  point 
without  reference  to  the  authorities.  For,  in  the  first  place,  the  motion  of  Mr. 
Yallop  admits  that  the  order  of  the  20th  of  February,  1826,  is  in  full  force  : 
and  it  is  not  consistent  with  that  order  for  Mr.  Yallop  to  say  that  he  ought 
not  to  be  compelled  *to  pay  in  the  arrears  of  the  annuity.  Besides,  [*67] 
it  appears  that  a  considerable  correspondence  arose  out  of  the  proceed- 
ings on  this  sequestration.  On  the  29th  of  November,  1826,  Chippindall 
wrote  to  the  plaintiffs'  solicitors.  (His  Honor  here  read  the  passage  in  that  let- 
ter, which  is  before  inserted.)  Mr.  Yallop,  in  his  first  letter,(t)  which  was 
written  after  the  order  of  February,  1826,  but  before  that  of  March,  1826, 
says,  (here  his  Honor  read  that  and  the  next  letter.)  By  the  expression  "  un- 
reasonable demand,"  Yallop  means  that  he  considered  the  annuity  exorbitant, 
having  regard  to  what  preceded  and  followed  the  grant.  (His  Honor  here  read 
Mr.  Chippindall's  letter  of  the  31st  of  May,  1827,  and  then  proceeded.)  So 
that  It  is  clear  that  Chippindall  and  Yallop  both  considered  that,  as  between 
themselves  and  the  plaintiffs*  solicitors,  there  was  a  right  in  the  plaintiffs'  so- 
licitors to  have  what  was  due.  This  correspondence  went  on  for  several 
months.  But  if  Mr.  Yallop  had  made  resistance  to  the  proceedings  at  first, 
the  plaintiffs'  solicitors  might  have  acted  in  a  different  manner  from  what  they 
have  done.  Inasmuch,  therefore,  as  the  motion  is  made  under  these  circum- 
stances, and  does  not  seek  to  discharge  the  order  of  the  14th  of  February, 
1826, 1  must  make  an  order  according  to  the  terms  of  the  notice  of  motion  of 
July,  and  no  order  upon  Mr.  Yallop's  motion. 

(t)  The  letter  without  date. 

[1]  A  person  liable  to  the  payment  of  a  rent  eharsre  to  a  defendant  against  whom  a  sequestra. 
tion  bad  iesned  was  willing  to  pay  it  upon  being  indemnified  by  the  sequestrators,  which  not  being 
fianted,  it  was  paid  to  the  defendant  under  threat  of  distress ;  amotioo  was  made  to  have  the 
amount  paid  o?er  again  to  the  sequestrators  which  was  refused ;  but  sums  afterwards  to  become 
due  were  directed  to  be  paid  to  them.  Lord  Langdale,  M.  R.  says ;  **  I  have  read  the  cases  cited 
in  the  arguments  and  many  others ;  and  it  appears  to  me  that  in  such  a  case  as  this,  a  chose  in 
fttttion  m  sobjeet  to  the  process  of  seqnestraiion,  bnt  how  the  sequestration  is  to  be  made  efiective 
in  respect  of  ehoses  in  aetioa  may  be  a  qoestion  of  much  consideration ;  in  a  clear  and  simple  cast 
it  may  be  by^order  pnly,  or  a  Toluntary  payment  may  be  protected ;  in  other  cases  it  may  be  necei^ 
■ary  to  resort  to  an  action  or  suit,  nnder  the  direction  of  the  court.  But  I  consider  it  to  be  dear, 
that  if  the  party  owing  the  debt  requires  protection,  he  ought  to  have  it,  and  that  eren  if  he  ia 
wilBag  to  make  payment,  the  eonrt  would  not  order  it,  unless  it  appeared  that  protection  would  ha 
affirded.*  Wtlsea  t.  JWrf eat/e,  1  Bear.  963.  And  see  Hodg9n§  t.  W%f eZer,  Sapue  &  Be.  443 ; 
a  dtcliion  in  faTor  of  the  liability  of  ehoses  in  action. 
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The  plaintiffs'  motion  granted,  and  Yallop's  refused,  but  no  costs  giveu  on 
eitber  of  them. 


[*68]        •1828 ;  31  st  March. — On  this  day  a  motion  was  made,  by  Mr.  Yallop, 
to  discharge  the  orders  of  the  20th  Feb.  and  14th  March,  1826.     By  an 
affidavit  in  support  of  this  motion,  he  deposed  that,  some  time  in  June,  1826, 
when  the  plaintiffs  were  pressing  him  for  payment  of  the  annuity,  he  consuhed 
with  counsel  as  to  the  legality  of  the  said  orders,  and  was  advised  that  the  court 
had  not  the  power  of  making  them,  and  that  he  was  entitled  to  have  them  dis- 
charged ;  and,  being  extremely  desirous  of  getting  rid  of  the  payment  of  the  an- 
nuity, which  he  had  always  cousidered  oppressive  and  unjust,  he  consented  to 
enter  into  a  negotiation  with  the  defendant  William  Cbippindall,  for  the  re* 
purchase  thereof,  as  he  was  advised  he  might  safely  do,  and  that,  ultimately, 
the  contract  for  the  redemption  of  the  annuity  before  mentioned,  was  executed 
by  William  Cbippindall :  that  it  was  agreed  between  him.  Yallop,  and  Robert 
John  Cbippindall,  (who  negotiated  the  purchase  on  behalf  of  Wm.  Cbippin- 
dall,) that  bills  of  exchange  should  be  given  by  him,  Yallop,  to  William 
Cbippindall,  payable  at  different  periods,  for  900/.  part  of  the  sum  agreed  to  be 
paid  for  the  redemption  of  the  annuity,  and  that  such  bills  should  not  be 
handed  over  to  William  Cbippindall,  or  be  negotiated,  but  retained  by  R.  J. 
Cbippindall,  in  trust  for  Yallop  and  William  Cbippindall,  until  it  should  be 
decided,  by  the  court,  whether  such  purchase  could  be  carried  into  effect  or 
not :  that  R.  J.  Cbippindall  had  lately  quitted  England,  and  gone  to  reside 
abroad,  and,  in  violation  of  the  trust  reposed  in  him,  had,  as  Yallop  had  been 
informed,  delivered  up  the  bills  to  William  Cbippindall,  who  was  also  residing 
abroad  :  that  the  bills  had  all  been  negotiated  by  Wm.   Cbippindall,  and 
that    two  of  them,  amounting   to    100/.    and    upwards,    had    been 
[^69J    'lately  presented  for  payment,  and,  being  in  the  hands  of  bona  fide 
holders,  Yallop  had  been  compelled  to  pay  them,  and  was  then  threat- 
ened with  legal  proceedings  for  the  recovery  of  the  amount  of  another  of 
them,  if  the  same  were  not  immediately  paid;  that,  on  the  dd  of  December 
1827,  he  had  received  the  following  letter  from  William  Cbippindall : — 

"  Dear  Sir : — I  have  been  waiting,  now  nearly  a  month,  to  hear  from  you 
on  the  subject  of  your  motion,  on  which  his  Honor  the  Vice-Chancellor  took 
time  to  consider  his  judgment,  but  not  one  line  have  I  received  from  you,  my 
only  information  arising  from  the  report  of  the  motion  in  The  Courier  news- 
paper. By  the  report  in  that  paper,  it  appears  that  your  counsel  omitted  to 
state  that  you  had  given  bills  for  part  of  the  consideration  money,  and  that  you 
had  paid  the  residue,  being  100/. :  on  the  contrary,  he  stated  that  you  had 
deposited  bills  to  abide  the  event.  Now,  this  is  not  the  fact.  You  know  that 
you  have  accepted  bills  to  the  amount  of  900/.  drawn  by  me  and  payable  to  my 
order,  being  the  residue  after  deducting  the  100/.  paid  me.  These  bills  were 
negotiated,  early  in  July  last,  by  me,  and  are  now  in  the  hands  of  indorsees 
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for  valuable  consideration  ;  and,  let  the  decision  be  what  it  may,  these  bills 
must  be  paid. 

Calais,  BOth  Nov.  1827." 

That,  from  the  period  when  this  matter  was  previously  discussed  before  the 
court,  up  to  the  date  of  the  above  letter,  he  had  not,  directly  or  indirectly,  held 
any  communication,  by  letter  or  otherwise,  with  William  Chippindall, 
upon  the  subject  of  the  annuity,  or  *any  matter  connected  therewith,  or  [*70] 
with  the  proceedings  of  the  plaintiffs  ;  and  that  he  was  not  in  any  man- 
ner acting  in  collusion  with  William  'Chippindall,  or  any  other  person  connect- 
ed with  or  acting  for  him,  in  any  attempt  to  obtain  an  improper  release  of  the 
annuity,  or  to  frustrate  any  claim  or  demand  which  the  plaintiffs  might  then 
have  or  could  have  had  upon  him. 

Mr.  Sugden  and  Mr.  Cooper,  in  support  of  the  motion : — It  is  important  to 
observe  that  this  sequestration  did  not  issue  to  compel  obedience  to  a  decree, 
but  for  want  of  an  answer.  Maynard  v.  Pomfret,(k)  and  the  Solicitor  Gen- 
erars  argument  in  Simmons  v.  Lord  KinnairdJJ)  Mr.  Yallop,  though  he 
appeared  upon,  and  did  not  oppose  the  motions  on  which  the  orders  now  sought 
to  be  discharged  were  obtained,  did  not  consent  to  them,  and,  therefore,  he  is 
not  precluded  from  moving  to  discharge  those  orders.  It  has  been  said  that 
Yallop  may  repurchase  the  annuity,  but  must  pay  the  purchase  money  into 
court.  But  what  discharge  can  the  court  give  him  f  Chippindall  may  clear 
his  contempt  to-morrow ;  what  vrould  then  be  done  with  the  money  ?  What 
is  there  to  preclude  Yallop  from  filing  a  bill  to  set  aside  the  annuity  on  the 
ground  of  the  fraudulent  misrepresentation  made  by  Chippindall,  and  which 
induced  Yallop  to  grant  the  annuity  ? 

The  court  did  not  seize  the  annuity,  because  it  had  jurisdiction  over  it,  but 
because  Yallop  had  acquiesced  in  the  orders.     As  there  is  now  an  end 
of  the  ^annuity,  there  is  an  end  of  the  jurisdiction,  which  was  given  by    [*71] 
the  acquiescence  ;  and,  as  the  court  had,  originally,  no  power  to  take 
the  annuity,  it  cannot  seize  the  money  paid  for  the  repurchase,  because  the 
court  never  could  have  laid  its  hands  upon  that  money. 

Mr.  Home,  Mr.  Wakefield  and  Mr.  Lyuch,  for  the  plaintiffs  : — ^The  bills  of 
exchange  were  never  intended  to  be  circulated  ;  for  Mr.  Yallop  complains  that 
they  were  negotiated  in  breach  of  the  understanding  between  him  and  Chip 
pindall.  The  plaintiffs  did  not  authorize  Chippindall's  son  to  be  the  depositary 
of  the  bills,  but  he  was  chosen  by  Yallop  for  that  purpose.  When  Yallop  sub- 
mitted to  the  orders,  he  submitted  himself  to  the  jurisdiction,  and  cannot  now 
withdraw  from  it.  Coulston  v.  Gardiner. {ni)  He  did  not  apply  to  the  court 
for  leave  to  redeem  the  annuity  :  he  ought  to  have  asked  for  a  reference  to  the 
master,  to  ascertain  on  what  terms  he  might  redeem  it.  The  injunction  granted 
to  restrain  Chippindall  from  suing  Yallop  for  the  annuity,  was  an  effectual  re- 
lease to  him. 

(ir)  3  Atk.  468.  (I)  4  Vet.  738, 739.  (m)  4  Swantt  379,  n. 
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The  Vice-Chancellor  : — When  this  matter  was  last  before  me,  I  did,  whilst 
endeavoring  to  ascertain  what  was  the  law  upon  the  general  point,  consider 
whether  it  would  be  competent  to  Mr.  Yallop,  who  was  the  person  bound 
[*72]  to  pay  the  chose  in  action,  to  receive  a  release  from  the  creditor  *of  the 
chose  in  action :  and,  inasmuch  as,  had  it  not  been  for  the  accidental 
circumstance  of  Mr.  Yallop  placing  himself  within  the  jurisdiction  of  the  court, 
the  court  would  have  had  no  jurisdiction  whatever  over  the  annuity,  1  thought 
that  he  could  be  considered  as  having  subjected  himself  to  the  jurisdiction  of 
the  court*  so  far  only  as,  by  his  own  acts,  or,  if  I  may  use  the  expression,  by 
his  own  intromissions  in  the  proceedings  regarding  this  annuity,  it  might  have 
happened  that  he  had  actually  bound  himself.  It  would,  therefore,  have  been 
a  violent  thing  to  say,  as  the  annuity  was  then  existing,  and  as  Mr.  Yallop  was 
compellable  to  pay  it  if  legal  process  was  issued  by  Mr.  Chippindall,  that  he 
should  be  prevented  from  taking  a  release  of  it  from  Mr.  Chippindall,  if  that 
gentleman,  upon  terms  that  satisfied  himself,  should  think  proper  to  give  one ; 
for,  as  against  Mr.  Chippindall,  the  court  had  no  jurisdiction  whatever  over  the 
annuity,  and  it  was  only  because  Mr.  Yallop  had  accidentally  subjected  himself 
to  the  jurisdiction,  that  the  court  possessed  any  authority  at  all  over  the  annuity. 
Mr.  Chippindall  was  perfectly  free  to  release  the  annuity  upon  any  terms. 
The  question  was,  whether  Mr.  Yallop  had,  by  his  conduct,  precluded  himself 
from  receiving  the  benefit  of  any  act  which  Mr.  Chippindall  himself  might,  in 
his  own  discretion,  do  :  and  I  was  so  fully  satisfied,  at  that  time,  that  Mr.  Yal- 
lop was  at  liberty  to  take  a  release  of  the  annuity  from  Mr.  Chippindall,  that  I 
had  prepared  myself  to  express  that  opinion ;  because,  as  I  collected  the  facts 
from  the  affidavit  made  on  the  3d  of  August,  I  supposed  that  the  consideration 
for  the  release  had  been  paid.  But,  having  been  informed  afterwards 
[^73]  that  the  release  was  not  perfect*  1  was  ^induced  to  refrain  from  express- 
ing the  opinion  which  I  had  deliberately  formed,  and  still  entertain. 
By  the  affidavit  of  the  3d  of  August  it  was  stated,  in  a  short  manner,  that  the 
release  had  been  given,  but  it  was  not  said  that  the  consideration  had  been  paid.  I 
cannot  think  that  any  fraud  has  been  practised  by  Mr.  Yallop  in  the  transac- 
tion. He  states  the  fact  that  the  release  had  been  executed  ;  and  I  think  that, 
so  far  from  there  being  any  thing  like  an  intention  to  practise  a  fraud  on  the 
court,  Mr.  Yallop's  conduct  has  been  quite  correct,  and  that  he  has  brought  the 
facts  of  the  case  fairly  before  the  court. 

When  the  case  was  argued,  it  was  supposed  that,  in  point  of  fact,  the  consi- 
deration for  the  release  of  the  annuity  had  not  passed  from  Mr.  Yallop  to  Mr. 
Chippindall ;  therefore,  any  observations  in  respect  of  the  release  were  properly 
abstained  from.  It  appears,  on  the  affidavit  of  Mr.  Yallop  last  made  (an  affi- 
davit which,  I  understand,  is  not  in  any  manner  opposed,)  that,  though  he  had 
made  a  compromise  which  reduced  the  original  annuity  from  500/.  to  250/.,  he 
had  still  reason  to  complain  of  the  existence  of  the  annuity  of  250/. ;  because 
that  reduced  annuity  was  secured,  by  his  bond,  upon  the  condition  that  Mr. 
Chippindall  was  to  assist  in  carrying  on  the  business.    It  appears,  however, 


CASES  IN  CHANCERTi  75 


1897,^HorIock  ▼.  PrietUey  uid  wife. 


that,  80  far  from  Mr.  Cbippindall  consenting  to  perform  this  part  of  the  agree- 
ment which  related  to  the  reduced  annuity  of  250Z.»  he  relieved  himself  from- 
all  attention  to  the  business,  and,  in  fact,  went  to  France ;  and  Mr.  Yallop's 
affidavit  states  what  is  consistent  with  all  the  correspondence  which 
appears  on  the  papers  before  me.  It  appears  that  there  was  a  *good  [*74] 
deal  of  negotiation,  at  least  I  collect  so  from  the  affidavit ;  and  that  the 
bills  of  exchange  were  deposited  with  Mr.  R.  J.  Cbippindall,  and  were  after- 
wards handed  over  by  him  to  Mr.  Wm.  Cbippindall ;  and  no  one  who  reads  his 
letter  can  doubt  that  he  has  had  as  much  benefit  of  the  bills  as  if  they  had  been 
originally  placed  in  his  hands.  It  is  observable,  although  Mr.  Yallop  does  not 
state  the  fact,  that  he  paid  the  additional  sum  of  90/. ;  and  it  appears,  by  that 
letter  of  Mr.  Chippindall's  set  forth  in  the  affidavit,  that  the  bills  were  negotiated 
by  him,  and  that  Mr.  Yallop  has  actually  paid  some  of  them.  So  far  from  there 
being  any  thing  like  a  fraud  upon  the  plaintiffs,  Mr.  Yallop  was  endeavoring  to 
extricate  himself  from  a  case  of  hardship  in  which  he  was  placed  by  Mr.  Cbip- 
pindall ;  and  he  was  only  doing  that  which  he  was  at  perfect  liberty  to  do.  I 
think  that*  inasmuch  as  this  was  an  act  of  Mr.  Chippindall's  which  Mr.  Cbip<» 
pindall  was  at  liberty  to  do,  and  this  was  an  acceptance  of  the  act  which  Mr. 
Yallop  was  at  liberty  to  give,  the  subject  matter  of  the  orders  of  the  20th  Feb- 
ruary and  the  14th  March  ceased  to  exist;  and  that  these  orders  ought  to  be 
discharged. 

With  respect  to  the  cases  that  were  referred  to,  they  apply  to  legitimate  sub- 
jects of  sequestration,  over  which  this  court  originally  had  jurisdiction ;  but 
which,  in  this  case,  it  never  had,  and  could  not  have  had,  but  for  the  accidental 
circumstance  I  before  alluded  to.  I  would  maintain  the  principle  of  Lord 
Hardwicke  as  much  as  any  one  would ;  but  that  principle  is  not  in  the  least 
applicable  to  the  present  subject.  I  wanted  some  information  about  the  sum  of 
90/.,  and  I  find  it  supplied  by  Mr.  Chippindall's  letter. 

*Making  an  order  to  discharge  these  orders  will  not,  in  fact,  interfere  [*75] 
with  the  order  of  the  16th  January,  1828. 

Motion  to  discharge  the  orders  of  20th  February  and  14th  March,  granted. 


HoRLOcK  V.  Priestley  and  wife. 

1887 ;  2Ut  Nofember^Prioriljr  of  fneumhranee: 

Wbefe,  by  the  eottom  of  a  manor,  no  time  is  limited  for  preeenting  eairenders  of  eopyholdi,  aa 

ineambraDcer  whoee  eeearity  hae  not  been  enrolled  antil  long  after  a  rabeequent  incnmbranee. 

will  not  be  postponed,  altbougb  the  ■ubeequent  incumbrancer  had  no  notice  of  the  prior  charge. 

In  1790,  Thomas  Bennett,  being  seised  in  fee  of  certain  copyhold  heredita* 
ments,  made  a  conditional  surrender  of  them,  out  of  court,  to  the  defendant, 
Jane  Priestley,  then  Jane  Hulton,  spinster,  in  fee,  to  secure  the  repayment  of 
1,000/.  and  interest.    At  a  court  held  on  the  10th  of  December,  1792,  the 
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homage  presented  this  surrender  to  the  steward  for  enrolment ;  but  it  was  not 
then  enrolled.  In  1800,  Bennett  died  ;  and,  in  1808,  his  son  and  customary 
heir  sold  the  property  to  Thomas  Smith,  who  was  duly  admitted  to  it  on  the 
12th  of  December,  1814.  Smith  covenanted  to  surrender  the  copyhold  here- 
ditaments to  trustees,  upon  certain  trusts  for  securing  two  annuities  which  he 
had  sold  to  the  plaintiff  and  one  Yems,  and,  on  the  same  day.  surrendered  the 
premises  accordingly.  At  the  next  court,  held  on  the  3d  of  May,  1815,  this 
surrender  was  presented  and  enrolled ;  and  the  trustees  were  admitted  on  the 
28th  of  February,  1824.  ^t  a  court  held  on  the  19th  of  June,  1820,  the  sur* 
render  of  the  10th  of  December,  1792,  was  again  presented  :  and,  on  the  15th 
of  May,  1823,  the  defendants,  Priestley  and  wife,  were  admitted  under 
[*76]  it.  Horlock  and  Yeros^  before  they  paid  their  ^purchase  moneys  for  the 
annuities,  searched  the  court  rolls  for  incumbrances,  but  found  none. 
There  was  no  definite  time  within  which  surrenders  were  required  to  be  pre* 
sented.  The  bill  prayed,  amongst  other  things,  that  the  surrender  made  in 
1790  might  be  postponed  to  that  of  the  12th  of  December,  1814,  and  that  the 
defendants,  Priestley  and  wife,  might  concur  in  the  sale  of  the  premises, 
under  the  trusts  upon  which  that  surrender  was  made.  The  defendants,  in 
their  answer,  said  that  they  did  not  disturb  either  the  Bennetts  or  Smith  in  the 
possession  or  enjoyment  of  the  premises,  because  the  interest  of  their  mortgage 
money  was  regularly  paid  up  to  August,  1818,  and  they  supposed  that  the  sur- 
render had  been  duly  enrolled  according  to  the  presentment  in  1792. 

This  cause « was  heard  in  Hilary  term,  1824,  when  the.  court  directed  an 
ejectment  to  be  brought  by  the  defendants,  in  order  to  ascertain  whether  the 
legal  estate  in  the  premises  was  vested  in  them  or  not.  At  the  trial  of  the 
ejectment,  a  verdict  was  found  for  the  plaintiff  at  law,  subject  to  the  opinion  of 
the  court  of  king's  bench  upon  a  case  :  and  the  court,  after  hearing  the  case 
argued,  ordered  the  postea  to  be  delivered  to  the  plaintiff.(a) 

Mr.  Heald,  Mr.  Hdlsewood  and  Mr.  Pennington^  for  Horlock  and  Yems : — 
All  that  the  court  of  law  has  decided,  is  that  Mr.  and  Mrs.  Priestley  have  got 
the  legal  estate  in  them ;  but  the  question  is,  whether  this  court  will  not 
[*77]  postpone  their  security  in  consequence  of  their  ^negligence  in  not  having 
their  surrender  entered  on  the  court  rolls,  whereby  they  enabled  Smith 
to  commit  a  fraud  on  Horlock  and  Yems.  Persons  are  not  so  much  on  their 
guard  in  advancing  money  upon  copyhold  security,  as  they  are  in  lending  it  on 
freehold  security.  The  court  rolls  are  the  ordinary  evidence  of  a  copyholder's 
title ;  and,  if  a  person  who  is  going  to  lend  money  on  the  security  of  a  copy- 
hold estate,  searches  the  rolls,  and  finds  no  incumbrance  entered  on  them,  he  is 
warranted  in  presuming  that  none  exists.  Mr.  and  Mrs.  Priestley  are  the 
instruments  by  which  an  injury  has  been  done  to  our  clients ;  why  then  are 
they  to  take  advantage  of  their  legal  estate  in  a  court  of  equity  ?  Evans  v. 
Bicknell{b) 

fa)  See  the  report  of  thie  etM  in  6  B.  &  C.  484. 

(A)  6  Vee.  174.    See  alto  Plumb  v.  Fluitt,  2  Anstr.  43?, 
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Mr.  Stigden  and  Mr.  Roupell^  for  Priestley  and  wife,  were  stopped  by  the 
coart. 

Mr.  Agar  and  Mr.  Seymour  appeared  for  the  other  parties. 

The  Vice-chancellor  :-— The  surrender  to  Mrs.  Priestley  was  made  in 
the  year  1790 ;  and  it  is  found,  as  a  fact  in  this  case,  that,  by  the  custom  of 
this  manor,  there  is  no  limited  time  for  presenting  surrenders  made  out  of 
court ;  therefore,  those  who  dealt  with  the  tenant  of  this  estate,  might  inform 
themselves  of  the  custom.  This  case  has  been  put  upon  the  doctrine  laid 
down  by  Lord  Eldon,  C.  in  Evans  v.  BickneU.  But  what  is  the  fraudulent 
intention  or  concealment  imputed  to  Mr.  and  Mrs.  Priestley  ?  They  are  not 
bound  to  have  the  surrender  presented,  except  .when  it  suited  their 
convenience ;  and,  as  the  ^interest  on  their  mortgage  was  regularly  [*78] 
paid,  they  might  not  think  it  necessary  to  take  that  precaution.  They 
had  an  inchoate  legal  title,  which  they  might  complete  whenever  they 
pleased ;  and,  in  this  case,  equity  must  follow  the  law ;  and  it  has  been 
decided  that  they  had  priority  at  law. 


Williams  v.  Edwards. 


1827 ;  36th  and  38th  Noveniber.— Ftnitor  and  purchaser . — Speeijle  performanee,^Co9i9. 

One  of  the  terms  of  an  agreement  waa  that  the  contract  ihould  be  Toid  if  the  purchaser*!  coaneei 
should  be  of  opinion  that  a  marketable  title  could  not  be  made  by  a  certain  time.  The  coun- 
■el  being  of  that  opinion,  a  bill  by  the  purchaier  for  a  epecifio  performance,  with  a  oompenaation 
waa  diemiased  with  coste ;  and  an  application,  afterwards  made  by  the  plaintiff,  that  his  deposit 
might  be  set  off  against  the  defendant's  costs,  and  the  snrplos  (if  any)  paid  to  him,  was  refused 
with  costs. 

The  defendant  was  the  surviving  assignee  of  one  Abraham  Stephens 
Racster,  a  bankrupt.  In  November,  1824,  he  agreed  to  sell  to  the  plaintiff 
certain  real  estates,  late  the  property  of  the  bankrupt.  The  articles  of  the 
agreement  were  dated  the  12th  of  November,  1824,  and  were  as  follows  : — 

''  The  said  John  Edwards  doth  agree  to  sell,  and  the  said  Francis  Williams 
doth  agree  to  purchase,  at  the  sum  of  3,305{.,  to  be  paid  subject  to  the  agree- 
ment and  as  hereinafter  mentioned,  two  undivided  third  parts  or  shares 
absolutely,  and  the  life  interest  of  the  said  bankrupt  of  in  or  to  the  remaining 
one-third  part  or  share  of  and  in  all  that  copyhold  messuage,  or  tenement, 
bnildings,  farm  and  lands,  called  or  known  by  the  name  of  Cobhouse,  in  the 
parish  of  Wickenford,  in  the  county  of  Worcester,  and  containing  by  admea* 
surement  86  a.  3  r.  30  p.,  little  more  or  less ;  and  also  of  and  in  the 
two-third  parts  or  shares  in  fee  simple,  'and  the  life  interest  of  the  [♦Tg] 
said  bankrupt  of  and  in  the  remainding  one-third  part  or  share  of  and 
in  all  those  freehold  tenements  and  blacksmith's  shop,  and  pieces  or  parcels  of 
land,  containing  together  19  a.  3  R.  32  p.,  little  more  or  less,  called  Bozleys, 
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also  situate  in  the  said  parish  of  Wickenford.    The  said  John  Edwards  en- 
gages that  the  said  copyhold  premises  are  full  lived,  and  to  furnish,  within  one 
calendar  month  from  the  date  hereof,  a  satisfactory  abstract  of  a  marketable 
title  to  the  said  premises ;  and,  upon  receiving  the  purchase  money  on  or  be- 
fore the  2d  day  of  Feburary  then  next  ensuing,  will  execute,  and  cause  all 
proper  parties  to  join  in  and  execute  proper  conveyances  of  the  said  copyhold 
and  freehold  premises,  and  to  surrender  the  said  copyhold  premises  unto  the 
said  Francis  Williams  and  his  heirs,  or  as  he  shall  direct,  free  from  incum- 
brances, except  land  tax,  chief  rent,  and  the  rents,  suits  and  services  due  and 
payable  for  the  said  copyhold  premises ;  and,  on  the  execution  of  which  con- 
veyances and  surrenders  as  aforesaid,  the  said  Francis  Williams  will  pay,  unto 
the  said  John  Edwards  and  the  parties  entitled  thereto,  the  said  purchase 
money  of  3,305Z.,  subject  as  after  mentioned ;  and  shall  thereupon  be  entitled 
to  the  rents  and  profits  of  the  said  premises  from  the  said  2d  day  of  February, 
up  to  which  time  all  outgoings  shall  be   paid  by  the  said  John  Edwards. 
Errors  in  the  description  of  the  premises  shall  not  vacate  this  agreement,  but 
a  reasonable  abatement  or  equivalent  be  made  or  given,  as  the  case  may  re- 
quire.   The  said  Francis  Willams  shall  pay  the  expense  of  his  own  convey- 
ances, and  the  fines  and  the  fees  for  his  admission  to  the  said  copyhold 
premises  ;  but  the  said  John  Edwards  is  to  be  at  the  expense  of  surren- 
[*80]    dering  the  same.     If  the  surrender  and  conveyance  of  the  ^premises 
be  not  perfected  on  the  said  2d  day  of  February,  the  said  Francis  Wil- 
liams shall  pay  interest  for  his  purchase  money,  after  the  rate  of  4/.  per  cent, 
per  annum,  from  the  time  of  his  being  entitled  to  the  rents  and  profits.     If  the 
counsel  of  the  said  Francis  Williams  shall  be  of  opinion  that  a  marketable  title 
cannot  be  made  by  the  time  hereby  appointed  for  the  completion  of  the  said 
purchase,  this  agreement  shall  be  void  and  delivered  up  to  be  cancelled.    This 
agreement  shall  not  be  affected  by  any  accidental  damage  which  may  happen  . 
to  the  said  premises,  between  the  date  hereof  and  the  time  limited  for  the  com- 
pletion of  the  purchase ;  but  the  benefit  of  any  then  subsisting  policy  of 
insurance  shall,  in  such  case,  belong  to  the  said  Francis  Williams.    The  said 
John  Edwards  will  not  from  henceforth  grant  or  contract  for  any  leases  of  the 
said  premises  without  the  consent  in  writing  of  the  said  Francis   Williams. 
The  delivery  and  production   of  title  deeds,   and  the  expenses  of  convey- 
ances, and  of  attested  copies,  should  be  made  and  paid  by  the  respective  par*- 
ties,  according  to  the  established  practice  in  simrlar  cases." 

Shortly  after  the  execution  of  these  articles,  the  plaintiff  paid  to  the  defend- 
ant a  deposit  of  100/.  in  part  of  the  purchase  money.  The  abstract  of  the 
defendant's  title  having  been  submitted  to  counsel,  die  plaintiff  was  advised 
that  the  defendant  could  make  out  a  good  title  to  the  fee  simple  of  two-thirds 
only  of  the  freehold  part  of  the  property,  and  that  be  was  seised  of  the  re- 
maining third,  and  the  whole  of  the  copyhold  part,  for  the  life  of  the  bankrupt 
only.  The  bill  prayed  for  a  specific  performance  of  the  agreement ; 
.  [*81] .  and  that,  if  it  should  appear  that  the  defendant  had  *power  to  convey 
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part  of  the  property  to  the  plaintiff,  for  the  life  of  the  bankrupt  only,  he 
might  be  decreed  to  convey  the  sanie  accordingly;  and  that  an  abatement  might 
be  made,  to  the  plaintiff,  out  of  his  purchase  money.  The  defendant,  in  hit 
answer,  admitted  that  his  title  was  defective  as  before  mentioned  ;  and  submit' 
ted  that,  under  the  agreement,  he  was  not  bound  to  make,  to  the  plaintiff,  any 
allowance  out  of  the  purchase  money  in  respect  of  the  defect,  and  that  the 
agreement  was,  under  the  circumstances,  void  and  ought  to  be  delivered  up  to 
be  cancelled  pursuant  to  the  terms  thereof. 

Mr.  Heald  and  Mr.  Girdlestone^  for  the  plaintiff,  contended  that  the  defend* 
ant  was  bound  to  perform  the  agreement  as  far  as  he  was  able,  and  to  make  an 
allowance  to  the  plaintiff,  in  respect  of  his  deficiency  of  interest  in  two*thirds  of 
the  copyhold  premises ;  and  they  cited  Mortlock  v.  Buller,{a)  and  Wood  v« 
Griffith.(b) 

Mr.  Treslove  and  Mr.  Stinton^  for  the  defendant,  cited  Hudson  v.  Bartram^{c) 
and  said  that  it  was  one  of  the  terms  of  the  agreement  that,  if  the  counsel  of 
the  defendant  should  be  of  opinion  that  a  marketable  title  could  not  be  made  to 
the  property,  by  the  time  appointed  for  the  completion  of  the  purchase,  the 
agreement  should  be  void ;  that  time  was  here  made  of  the  essence  of  the 
contract ;  that  the  purchaser's  counsel  was  of  opinion  that  a  marketable 
title  could  not  be  made,  and  that,  therefore,  the  vendor  was  entitled  *to  [*83] 
say  that  the  contract  was  at  an  end  ;  and  that  there  was  no  evidence  to 
show  that  the  vendor  had  waived  the  benefit  of  the  stipulation. 

The  Vice-Chancbllor  : — Tn  this  case  I  wished  to  consider  the  terms  of  the 
agreement  before  I  came  to  any  decision  on  the  subject. 

It  appears  to  me  that  the  doctrine  relied  on  by  the  plaintiff's  counsel,  is  not 
directly  applicable  to  the  case  in  question  ;  because  the  position  which  my  Lord 
Eldon  lays  down  in  the  case  of  Mortlock  v.  Buller^  is  a  position  adopted  in  a 
variety  of  cases,  and  is  a  position  applicable  to  all  contracts  of  a  general  nature, 
where  the  parties  themselves  have  not  entered  into  a  specific  agreement  as  to 
some  event  or  other  which  should  determine  the  contract.  Now,  in  this  case, 
the  parties  have  expressly  stipulated  in  the  first  place,  that  errors  in  the'descrip^ 
tion  of  the  premises  should  not  vacate  the  agreement,  but  that  a  reasonable 
abatement  .or  equivalent  should  be  given  or  taken,  as  the  case  may  require  ;  and 
then  they  stipulate  that,  if  the  counsel  of  Francis  Williams,  who  was  to  be  the 
purchaser,  should  be  of  opinion  that  a  marketable  title  could  not  be  made  by 
the  tine  appointed  for  the  completion  of  the  purchase,  the  agreement  should  be 
void,  and  delivered  up  to  be  cancelled.[I] 

The  agreement  .was  made  on  the  12th  November,  1824;  and  this  particular 
clause  in  the  agreement  I  must  take  to  be  the  contract  both  of  the  vendor  and 
the  purchaser.     They  might  both  think  that  it  would  be  equally  to  their 

(a)  10  Vet.  999.    See  pp.  315, 316.  (6)  1  Swani.  43.  (e)  3  M add.  440. 

[1]  Vide  W«0f  ▼.  Smithy  9  Edw.  89.  Time  ie  of  the  eeeenee  of  a  eontniet,  where  Uie  enbjeet  of 
the  coQtfmct  b  of  iooh  i  nitore  as  to  bs  exposed  to  a  daU j  variaUoo  in  its  value.  JMotei  v.  RMm* 
dUM,  1  Sim.  ib  Sta.  590. 
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[*83]  interest  that  the  agreement  should  *be  put  an  end  to,  if  the  counsel  of 
the  purchaser  siiould  be  of  opinion  that  a  marketable  title  could  not  be 
made.  There  appears  to  be  nothing  unreasonable  in  that.  There  might  be 
circumstances  which  might  make  it  very  proper  for  both  parties  to  insert  that 
term  ;  and,  as  it  was  the  contract  of  both  the  parties,  this  court  cannot  make  a 
new  contract  for  them.  The  parties  themselves  have  stipulated  that,  in  a  given 
event,  which  happened,  the  agreement  should  be  void.  It  appears  to  me,  there* 
fore,  that  the  bill  must  be  dismissed  ;  and  the  only  question  is,  whether  it  is  to 
be  dismissed  with  costs  or  not. 

I  find,  with  respect  to  that  question,  the  parties  have  chosen  to  make  an 
agreement  in  an  unusual  form,  having  regard  to  a  probable  contingency,  which 
they  both  contemplated  at  the  time ;  and  the  purchaser  has  himself  stipulated 
that,  if  the  event  took  place,  the  agreement  should  be  void  ;  and  he  now  brings 
forward  a  case  in  which  he  says  the  agreement  is  not  void.  My  opinion  is 
that,  if  parties  make  a  contract  in  this  very  specific  manner,  the  court,  which 
is  to  compel  the  specific  performance  of  the  contract  between  the  parties,  is 
bound  by  the  terms  of  the  agreement  between  them ;  and,  therefore,  the  pur* 
chaser  is  asking  to  enfor(5e  an  agreement  which  he  has  himself  agreed,  should  f 
under  certain  circumstances,  be  void ;  and  that,  therefore,  the  bill  must  be  dis* 
niissed  with  costs.  

1829  ;  16th  January. — On  this  day  an  application  was  made,  to  the  court, 

in  this  cause,  on  behalf  of  the  plaintiff*,  that  the  sum  of  100/.  with  interest  at  5/. 

per  cent.,  the  deposit  paid,  by  the  plaintiff  to  the  defendant,  on  signing 

[*84]    the  ^agreement,  might  be  set  off  against  the  defendant's  costs  ;  and,  if 

the  deposit  and  interest  should  exceed  the  amount  of  those  cosu,  that  the 

surplus  might  be  paid  to  the  plaintiff  out  of  the  bankrupt's  estate. 

Mr.  Girdlestone^  in  support  of  the  application,  said  tltat  it  was  not  adverted 
to,  at  the  hearing  of  the  cause,  that  the  purchaser  had  paid  part  of  the  purchase 
money. 

Mr.  TVeshve  and  Mr.  Stinton^  for  the  defendant,  said  that,  if  the  application 
was  granted,  the  solicitor  would  be  deprived  of  his  lien  for  the  costs,  and  cited 
Ex  parte  Bryant  ;{d)  Wright  v.  Mudie  ;{e)  Smith  v.  Brocklesby  ;(/)  Ben- 
net  College  V.  Carey  ;{g)  and  Randle  v.  Fuller, {h) 

Mr.  Oirdlestone^  in  reply,  said  that  the  cases  referred  to  did  not  apply,  as 
they  were  cases  in  which  it  was  attempted  to  set  off  one  set  of  costs  against 
another ;  that  no  attempt  was  made  to  deprive  the  solicitor  of  his  lien  ;  and  that 
here  the  deposit  had  been  paid  to  the  defendant,  not  in  his  own  right,  but  as  as* 
signee  of  the  bankrupt. 

The  Vicb-Chancellor: — I  have  no  jurisdiction  to  grant  this  application. 
The  case  last  cited  is  quite  decisive  upon  the  point.  When  the  bill  is  dis- 
missed, then  arises  the  legal  right  to  recover  the  deposit. 

Motion  refused  with  costs. 

if)  1  Mmdd.  49.  («)  1  Sim.  &  8ta.  366.  (/;  1  Aiut.  61. 

ig)  3  Bio.  C.  C.  390.  {h)  6  T.  IL  456. 
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♦HoMB  V.  Watson.  [•85] 

1837 ;  4th  and  5th  December. — Practice, — Injunction, 

A  plaintiff  who  had  obtained  the  common  injunction,  aa  of  coone,  procored  an  order  to  amend, 
and  then  obtained  an  injunction  npon  the  amended  bill  aaof  coone ;  held  that  a  ipeoial  applica- 
tion ought  to  baye  been  made. 

The  plaintiff  had  obtained  the  common  injunction,  as  of  course.  He  then 
got  an  order  to  amend  his  bill  without  saving  the  injunction  ;  and  afterwards 
obtained  the  common  injunction,  as  of  course,  upon  the  amended  bill.  The 
defendant  now  moved  to  discharge  the  order  for  the  second  injunction,  for  irre* 
gularity.  The  irregularity  complained  of,  was  that  the  second  injunction  bad 
been  obtained  upon  a  motion  of  course,  and  not  by  a  special  application. 

Mr.  Home  and  Mr.  Wakefield,  for  the  defendant,  cited  Norris  v.  Kenne» 
dy  ;(o)  James  v.  Downes  ;(6)  and  Vipan  v.  Mortlock.{c) 

Mr.  Pepys  and  Mr.  Garratt,  for  the  plaintiff,  said  that,  in  all  the  cases  that 
had  been  cited,  the  injunction  had  issued  on  merits  :  that,  in  this  case,  the  court 
had  never  exercised  its  judgment  upon  the  merits,  and  the  injunction  had  been 
lost  by  amendment :    and   they  referred   to  Trovers  v.   Lord  Stafford  ;{d) 
Anon.  ;{e)  NeltJiorpe  v.  Law;{f)  and  Statham  v.  Hughes,{g) 
'   The  Vice-Chancbllor  : — ^Where  a  party,  having  obtained  an  injunction, 
moves  to  amend  his  bill  without  saving  the  injunction,  the  injunction  is  dis- 
solved ;[1]  and,  if  he  wishes  to  obtain  an  injunction  upon  the  amended 
bill,  he  must,  in  ordinary  *cases,  make  a  special  application  for  it ;  and   [*86] 
the  circumstances  of  this  case  do  not  appear  to  me  to  afford  any  reason 
for  deviating  from  the  usual  practice.     Indeed  the  case  here  is  stronger  against 
the  plaintiff;  for  his  amendment  of  the  bill  dissolved  the  injunction.     But  if 
there  is  any  doubt,  I  will  desire  the  registrar  to  inquire  into  the  practice. 

6th  December : — ^The  Vice-Chancbllor  : — I  desired  the  registrar  to  in- 
quire into  the  practice.  He  could  not  find  any  authority  expressly  upon  the 
case,  but  referred  me  to  Edwards  v.  Edwards.{h)  There  the  injunction  was 
dissolved  upon  the  merits  ;  but  the  reasons  and  observations  seem  to  throw 
some  light  upon  the  subject.  The  registrar,  (i)  applying  his  view  to  the  case 
where  the  injunction  is  lost  by  amendment,  as  well  as  where  it  is  dissolved 
upon  merits,  says  ;  '*  This  however  doth  not  preclude  a  plaintiff  from  applying 
to  revive  the  injunction  on  amending  his  bill."  Therefore,  it  was  the  opinion 
of  the  registrar  that,  in  either  case,  it  was  necessary  to  apply  specially.  The 
case  of  Mason  v.  Afurray{k)  also  applies  to  the  subject.    And,  in  The  Practi** 

(a)  11  Vea.  565.  (6)  18  Vet.  523.  («)  2  Mer.  476.  {d)  3  Vea.  19. 

(e)  3  Atk.  694.  C^)  13  Yes.  323.  (g)  3  Sim.  Sl  Stu.  382. 

(A)  2  Dick.  755.  (t)  Mr.  Dickens.  (k)  3  Dick.  536. 

[1]  Contra,  Datrit  t.  Datit^  poat,  515.  In  Pratt  v.  Archer,  1  Sim.  Sl  Stu.  433,  it  ia  aaid  that  a 
■aotioD  to  amend  without  prejndiee  to  the  injonction  waa  a  motion  of  eonrse,  and  might  be  made 
withpat  notice,  where  the  injuictwn  had  been  granted  on  the  merita ;  but  where  the  injunction 
bad  liaued  on  account  of  delay,  notice  must  be  given  and  the  proposed  amendmonta  atated. 
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cal  Register,  it  is  laid  down  that  an  injunction  cannot  be  granted  upon  a  dedi- 
mus  to  take  an  answer  to  an  amended  bill ;  but  if,  on  the  coming  in  of  the  an- 
swer to  the  amended  bill,  sufficient  grounds  are  disclosed,  the  plaintiff  may 
move  for  an  injunction  on  the  merits.  I  therefore  am  confirmed  in  the  opinion, 
which  I  expressed  yesterday,  that  the  second  injunction  has  been  obtained 
irregularly. 

Motion  granted.[I] 


[♦87]  *CoLLiNs  V.  Macpherson. 

1897 ;  11th  Decamber.-*1ft//.— Con«/rttc<ioii. 

Testator  directed  his  ezecaton  to  purchase,  oot  of  his  residaary  estate,  a  certain  snm  of  stock,  and 
to  pay  the  dividends  to  his  wife  for  her  life,  and  after  her  death  to  divide  the  capital  between 
such  of  his  threo  daughters  as  should  be  then  living :  provided  that,  if  any  one  of  them  should 
be  then  dead,  or  should  afterwards  die  before  her  share  should  become  payable  or  divisible,  lesT. 
ing  a  child  or  children,  that  share  should  go  to  such  child  or  children.  The  testatoi's  wife  died  in 
his  lifetime.  One  of  the  daughten  died  throe  months  after  the  testator :  held,  nevertheless,  that 
she  had  a  vested  interest  in  one  of  the  shares. 

William  Tyler  by  his  will,  after  devising  certain  freehold  estates,  and  giv- 
ing several  specific  and  pecuniary  legacies,  disposed  of  the  residue  of  his  per- 
sonal estate  as  follows  : — 

"  And  as  to  all  the  rest,  residue  and  remainder  of  my  personal  estate  and 
effects,  whatsoever,  I  give  and  bequeath  the  same  unto  James  Collins  and  Wil- 
liam Sims,  upon  trust  that  they  shall,  as  soon  as  conveniently  may  be  after  my 
decease,  set  apart  and  lay  out,  in  their  names,  such  sum  of  money,  arising  from 
such  residue,  as  will  purchase  a  sufficient  sum,  in  some  or  one  of  the  public  stocks 
or  funds,  to  produce  an  income  of  200/.  per  annum ;  and  that  they  shall  stand 
possessed  of  such  stocks  or  funds,  when  so  purchased  and  set  apart,  and  of  all 

[1]  The  common  injunction  having^  issued  against  one  of  two  defendants  for  want  of  an  answer, 
the  plaintiff  aflerm'ards,  bj  an  order  of  cnorse,  obtained  leave  to  amend  without  prejudice  to  tlio 
injunction  :  such  an  order,  it  seems,  is  not  irregular,  and  at  any  rate  cannot  be  impeached  by  the 
defendant  against  whom  no  injunction  has  issued.  Lord  Cottenham  observes  :  **  In  modem  caees 
it  is  said  that  the  injunction  is  gone  by  amending  the  bill ;  but  that  seems  to  be  inconsistent  with 
the  genenl  rule,  that  an  injunction  once  issued  cannot  be  discharged  without  an  order  for  that  pur. 
pose,  which  is  founded  upon  Lord  Bacon's  order,  and  other  subsequent  orders.  Many  eollateiml 
matters  may  afford  unanswerable  grounds  for  dissolving  an  injunction,  but  do  not  of  themselves 
effect  the  dissolution.  A  plea  allowed,  a  dismissal  of  the  bill,  an  abatement  of  the  suit,  do  not  die* 
solve  an  injunction  ;  but  an  order  for  that  purpose  must  be  obtained.  It  is  inconsistent  with  the 
terms  of  the  common  injunction  *  until  answer  and  further  order*  that  the  injunction  should  be 
lost  by  an  amendment  of  the  bill.  If  the  plaintifi^s  amendment  gave  to  the  defendant  a  right  to 
have  the  injunction  dissolved,  it  would  scam  that  he  ought  to  obtain  an  order  for  that  purpoee ;  but 
no  such  form  of  order  has  been  produced.**  Ferrand  v.  Homer,  4  Myl.  Sl  Cr.  143.  Mr.  Hoffman 
is  of  opinion  that  in  the  court  pf  chancery  of  New  York,  the  injunction  does  not  drop  merely  upon 
an  amendment,  and  that  in  an  order  for  leave  to  amend,  it  is  unnecessaiy  to  introduce  a  reserva- 
tion in  favor  of  the  injunation.  1  Hoff.  Ch.  Pr.  SOL  But  the  amendment  of  an  injunation  bill, 
after  answer,  is  not  of  ooone  bat  open  motion.  Rogtn  t.  Jlsfws^  I  Paige,  484.  And  aaa  PkJ^ 
tring  V.  Honasf^  post  468.    Eh»i9  t.  Horns,  poet  515. 
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the  dividends  or  interest  to  arise  thereon,  in  trust  to  pay  such  dividends  or 
interest  unto  my  wife  Sarah  Tyler,  during  her  life  ;  and,  from  and  immediately 
after  the  decease  of  her  my  said  wife,  I  do  hereby  direct  and  declare  that  they, 
my  said  trustees  for  the  time  being,  shall  stand  possessed  of  and  interested  in  the 
said  stocks  or  funds  so  to  be  purchased  by  them  as  aforesaid,  in  trust  thereout 
to  transfer,  unto  my  son  John  Tyler,  so  much  thereof  as  will  produce  the  sum 
of  1 ,000/.,  to  be  received  by  him  in  lieu  of  payment  for  all  sugars  he  may 
have  supplied  me  and  my  family  with  during  my  life :  but,  if  my 
*8aid  son  shall  call  for  and  obtain  payment  for  all  or  any  part  of  such  [*88] 
sugars,  then  I  direct  that  he  shall  only  be  paid  such  farther  sum  as  will 
make  up  the  said  1,000/.,  and  he  shall  not,  in  that  case,  be  entitled  to  any  fur- 
ther sum  of  money  as  a  legacy  under  Uiis  my  will  (save  and  except  the  before- 
mentioned  50/.,  and  the  proportionate  share  of  the  residue  of  my  estate  herein- 
after bequeathed  to  him,)  and  that  the  residue  of  the  said  1,000/.,  in  such 
last-mentioned  case,  shall  go  into  the  general  residue  of  my  personal  estate : 
and,  as  to  the  remainder  of  the  stocks  or  funds  so  to  be  purchased  by  my  said 
trustees  as  aforesaid,  after  deducting  the  above-mentioned  legacy  of  1,000/.  to 
my  said  son  John  Tyler,  upon  trust  that  they  the  said  James  Collins  and  William 
Sibns  do  and  shall,  as  soon  as  conveniently  may  be  after  the  decease  of  my  said 
wife,  pay  and  divide  the  same  equally  between  and  amongst  my  daughters 
Henrietta  Newham,  Anne  Macpherson,  and  Sophia  Huddlestone,  or  between 
and  amongst  such  of  them  as  shall  be  then  living,  but  subject  to  the  proviso 
next  hereinafter  contained,  (that  is  to  say)  provided,  always,  that,  if  either  of 
them  my  said  daughters  Henrietta,  Anne,  or  Sophia,  shall,  at  the  decease  of  my 
said  wife,  be  dead,  or  shall  afterwards  die  before  her  one-third  share  of  the  said 
last-mentioned  money  or  stock  shall  become  payable  or  divisible,  leaving  a  child 
or  children,  then  my  will  and  mind  is  that  such  last-mentioned  child  or  children,  if 
more  than  one,  shall  take  and  be  entitled  to  have  the  original  share  of  their  parent 
between  and  amongst  them,  and  which  last-mentione<jl  share  shall,  in  such  last- 
mentioned  case,  become  payable  or  transferable  to  him,  her  or  them, 
if  niore  than  one,  in  equal  shares,  with  all  intermediate  *accumulation8  [*89] 
thereon,  on  such  of  them  as  shall  be  sons  attaining  the  age  of  twenty- 
one  years,  and  on  such  of  them  as  shall  be  daughters  attaining  that  age  or  being 
married,  which  shall  first  happen,  and  with  benefit  of  survivorship  between 
such  lastr  mentioned  child  or  children  in  the  mean  time  ;  and  if  there  shall  be  only 
one  such  child,  then  that  such  only  child  shall  take  and  be  entitled  to  his  or  her 
parent's  one-third  share  of  such  last-mentioned  sum  of  money  or  stock,  payable 
at  the  time  and  in  the  manner  aforesaid  :  but,  if  either  of  them  my  said  daugh- 
ters Henrietta,  Anne,  and  Sophia,  shall,  at  the  decease  of  my  said  wife,  be 
dead,  or  shall  afterwards  die  before  her  share  of  the  said  money  or  stock  shall 
become  payable  or  divisible,  without  leaving  a  child  or  children,  or  leaving 
such,  and  they  shall  all  die  without  attaining  the  age  of  twenty-one  years,  or 
otherwise  acquiring  a  vested  interest  in  such  share  of  the  said  trust  monies, 
then  that  such  lastrmentioned  share  shall  go  and  be  divided  between  and 
VbiuIL  7 
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amongst  niy  said  other  children  and  childrerrs  children  as  hereinbefore  men- 
tioned. And  I  direct  and  declare  that  neither  of  my  daughters  hereinbefore 
mentioned  shall  have  any  disposing  power,  by  way  of  anticipation,  sale,  mort- 
gage, assignment  or  otherwise,  in  or  over  any  of  the  legacies  or  bequests  here- 
inbefore or  hereinafter  by  me  given  or  bequeathed  to  them  respectively.  [Here 
was  inserted  a  declaration  that  the  receipts  of  the  daughters,  notwithstanding 
their  coverture  or  any  disposition  they  might  make  of  their  legacies,  should  be 
t  .e  only  sufficient  discharges  to  the  tnistees.]  And  I  further  declare,  that  no 
part  or  parts  of  such  respective  legacies  or  bequests  shall  be  subject  or 
[*90]  liable  to  the  control,  debts  or  engagemenu  *of  any  husband  or  hus- 
bands they  my  said  daughters  have  married,  or  may  hereafter  marry,  nor 
shall  any  part  or  parts  of  such  respective  legacies  or  bequests  pass  by  any 
mortgage,  asMgnment  or  transfer,  made  or  to  be  made  by  such  husband  or  hus- 
bands. And  my  will  and  mind  further  is,  that  they  the  said  James  Collins  and 
William  Sims,  or  the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  shall  and  do,  after  paying  the  aforesaid  legacies,  and  setting 
apart  the  aforesaid  several  sums  of  money,  as  soon  as  conveniently  may  be 
after  the  decease  of  my  said  wife,  divide  the  money  arising  from  the  sale  of 
my  real  estate,  and  tlie  residue  of  my  said  personal  estate,  into  five  equal 
parts  or  shares,  and  pay  and  apply  one  of  such  shares  unto  each  of  my  said 
children,  Henrietta  Newbam,  Anne  Macplierson,  Sophia  Huddlestone,  John 
Tyler,  and  my  grand-daughter,  Charlotte  Bennett,  to  and  for  his,  her  and  their 
respective  absolute  use  and  benefit ;  but,  in  case  any  or  either  of  my  last- 
named  children,  or  my  said  grand-child,  shall  die,  in  my  lifetime,  or  without 
acquiring  a  vested  interest  in  the  division  of  the  said  last-named  residue,  then 
my  will  and  mind  is  that  the  share  or  shares  of  him  or  her  so  dying  shall  go 
and  be  divided  in  such  and  the  same  mannei  as  is  hereinbefore  mentioned  and 
expressed  concerning  the  residue  of  the  money  to  arise  from  the  sale  of  the 
stocks  or  funds  which  I  have  hereinbefore  directed  to  be  purchased  for  secur- 
ing to  my  said  wife  an  annuity  of  200/.  or  as  near  thereto  as  parties  and  cir- 
cumstances would  admit." 

And  the  testator  authorised  his  trustees  to  apply  the  income  of  all  or 
[*91]  any  of  the  funds  appropriated  *under  the  trusts  of  his  will,  for  the 
benefit  of  his  children  who  might  be  infants,  or  for  the  child  or  child- 
ren of  such  of  them  as  should  die  leaving  a  child  or  children  surviving  who 
should  not  have  attained  the  age  of  twenty-one  years,  or  have  otherwise  ac- 
quired a  vested  interest  in  such  trust  funds,  and  that  the  surplus  income  should 
be  laid  out  and  accumulated  for  the  benefit  of  the  person  entitled  to  the  princi- 
pal ;  and  the  testator  appointed  his  wife  and  the  plaint^flfs  executrix  and  execu- 
tors of  his  will. 

The  testator*s  wife  died  in  her  husband's  lifetime  ;  and, on  the  llth  of  Feb- 
ruary, 1824,  the  testator  died,  leaving  Anne  McPherson,  Henrietta,  the  wife 
of  John  Newman,  and  Sophia,  the  wife  of  Gent  Huddlestone,  surviving  hioi. 
Anne  Macpherson  died  on  the  28th  of  May,  1924,  whioh  was  about  three 
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months  after  the  testator.     She  left  tiiree  infant  children,  one  of  whom  died 
before  the  suit  was  commenced. 

The  bill  was  filed  by  the  two  surviving  executors  ;  and,  after  stating  the 
facts  before  mentioned,  it  alleged  that  Mrs.  Macpherson  died  before  her  share 
or  interest  under  the  testator's  will  had  been  paid  or  secured  to  her :  that,  on 
the  1 1th  of  February,  1825,  being  one  year  from  the  testator's  death,  and  the 
time  at  which  the  plaintiffs  were  advised  that  the  legacies  given  by  the  will 
ought  to  have  been  paid,  the  fund  required  to  purchase  an  annuity  of  200/.  in 
the  three  per  cent  consols,  was  6,250/.  but  the  assetts  of  the  testator  were  suffi- 
cient to  pay  5,620/.  only  ;  and  accordingly  the  plaintiffs,  after  deducting  there- 
from the  legacy  of  1000/.  given  to  John  Tyler,  divided  the  remaining 
*4,6^0/.  into  three  parts,  and  paid  one  third  part  to  Mrs.  Newham,  [*92] 
another  third  part  to  Mrs.  Huddlestone,  and  invested  the  remaining 
one-third  in  the  purchase  of  1 ,623/.  5^.  3d.  three  per  cent  consols,  subject  to 
the  trusts  to  which  the  same  was  applicable,  that  Philip  Macpherson  alleged 
that  his  wife  having  survived  the  testator,  acquired  a  vested  interest  in  the 
property  bequeathed  to  her,  and  that  he,  as  her  administrator,  was  entitled  to 
the  1,623/.  5^.  3d,  three  per  cent  consols,  notwithstanding  she  died  before  her 
share  was  paid  to  her ;  whereas  her  children,  and  her  sisters  and  their  hus- 
bands, alleged  that  she,  having  died  before  her  share  became  payable  to  her, 
never  acquired  a  vested  interest  therein,  but  that  it  belonged  to  her  children  ; 
and,  in  case  they  should  all  die  under  twenty-one,  that  it  would  belong  to  Mrs. 
Newham  and  Mrs.  Huddlestone.  The  bill  prayed  that  the  rights  and  interests 
of  the  defendants  to  and  in  the  1,623/.  5s.  3d.  three  per  cents,  might  be  ascer- 
tained and  declared  by  the  court. 

Mr.  Pemberton^  for  the  plaintiffs. 

Mr.  Chingf  for  Mr.  and  Mrs.  Newham. 

Mr.  HeaU  and  Mr.  Roots^  for  Mr.  Macpherson : — ^The  question  which 
arises  upon  the  proviso  in  this  will,  is  whether  Mrs.  Macpherson  was  entitled 
to  this  sum  at  the  time  when  she  died,  or  whether  her  children  have  become 
entitled  to  it.  It  seems  absurd  to  say  that,  because  the  trustees  ne/;lected  to 
sell  out  the  stock,  the  property  is  to  go  to  the  children.  The  testator 
in  a  subsequent  part  of  his  will,  says :  **  But  in  case  any  *or  either  of  [*93] 
my  said  last-named  children,  or  my  said  grand-child,  shall  die  in  my  life- 
time,'' &c.  It  seems,  therefore,  that  the  testator  contemplated  the  possibility 
of  his  children  dying  in  his  lifetime  ;  and  the  only  rational  construction  that 
can  be  put  upon  the  words  **  payable  and  divisible'*  in  this  proviso,  is  to  hold 
that  the  testator  intended,  when  he  used  them,  to  provide  for  the  same  event. 

Mr.  CoUinson^  for  the  children  of  Mr.  and  Mrs.  Macpherson  : — The  period 
at  which  Mrs.  Macpherson  would  have  become  entitled  to  her  share  of  the 
stock  directed  to  be  purchased,  had  not  arrived  when  that  lady  died.  The 
property  which  the  testator  directed  to  be  invested  in  the  funds,  was  part  of  his 
residuary  estate.  At  what  period  was  it  payable  and  divisible  ?  Not  until 
twelve  months  after  the  death  of  the   testator.    If  this  construction  is  not 
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adopted,  the  court  will  eilher  be  under  the  necessity  of  striking  out  some  of  the 
words  of  the  will ;  or  must  say  that  the  testaior,  when  be  speaks  of  his  wife's 
death,  meant  bis  own.  What  be  meant  was,  that  Mrs.  Macpberson  should 
have  her  share,  in  case  she  was  alive  when  the  period  arrived  at  which  the 
fund  would,  by  the  rules  of  this  court,  be  divisible.  By  "  payable  and  divisi- 
ble" the  testator  meant  "  paid  and  divided ;"  and  that,  if  bis  daughters  received 
the  money,  they  were  to  keep  it,  but  if  not,  that  it  was  to  be  paid  to  their  chil- 
dren. Besides,  the  testator  has  used  words  expressly  to  exclude  the  husbands 
from  taking. 

Mr.  Crombie,  for  Mr.  and  Mrs.  Huddlestone. 
[*94]  *The  Vice-Chancellor,  in  the  course  of  the  argument,  asked  when 
Mrs.  Macpherson's  share  would  have  become  payable,  supposing  she 
had  lived  five  years  after  the  testator  ;  and,  at  the  conclusion  of  it,  said  that, 
though  it  was  not  very  clear,  yet,  taking  the  whole  of  the  will  together,  he  was 
of  opinion  that  Mrs.  Macpherson  became  entitled,  at  the  death  of  the  testator, 
to  a  share  of  the  stock  directed  to  be  purchased. 
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1827;  14th,  15th,  1 7th, and  98lh  December.— ilp^'nlmeiir.—CofiMr«ibii.—TraZ. — Cenatructwn, 
Bj  Mr.  and  Mrt.  P.'i  marriage  Mttleroent,  estatee  in  Kent  and  other  coantiet,  the  lady's  property, 
were  settled  on  her  for  life,  remainder  to  Mr  P.  for  life,  if  she  should  so  appoini,  remainder  to 
their  children,  remainder  as  Mrs.  P.  by  deed  under  her  hand  and  seal,  attested.  See.  or  by  her 
will,  signed  and  published  in  the  presence  of  three  witnesses,  should  appoint;  remainder  to  Hn» 
P.  in  fee,  with  a  power  of  sale,  and  directions  for  reinvesting  the  proceeds' in  other  estates,  and, 
in  the  usnal  securities,  in  the  interim,  and  that,  upon  the  ixi-investment,  the  uses  of  the  settle* 
ment  should  oease  as  to  the  sold  estates.  Mrs.  P.,  by  deed  not  attested  as  to  her  signature,  (tt 
the  foot  of  whioh  she  had  written,  without  date,  directions  for  her  burial,)  appointed  the  estates, 
after  her  decease,  to  her  husband  for  life,  and,  in  default  of  children,  to  him  in  lee ;  and  she  re- 
yoked  a  prior  deed  of  appointment.  The  estates  were  afterwards  sold,  and  the  proceeds  invested 
in  securities,  but  were  never  reinvested  in  lands,  although  their  liability  to  be  so  was  recognized 
by  the  parties.  There  was  no  issue  of  the  marriage.  Mrs.  P.  survived  her  husband,  and  applied 
part  of  the  proceeds  to  her  own  use.  At  her  death,  she  was  seised  ^ezclnsiva  of  the  settled  pro- 
perty) of  a  mansion-hoose,  with  outbuildings,  gardena,  and  a  small  field  adjoining  it,  and  some  cot- 
tages opposite  to  it,  let  to  tenants,  and  was  possessed  of  some  personal  estate,  no  part  of  which  was 
in  the  name  of  a  trustee.  She  devised  the  mansion-house,  with  its  appurtenances,  and  all  other  her 
real  esUtes,  toC.  S.,  and  bequeathed  all  her  personal  estate,  whether  in  the  name  of  herwlf  or  of  any 
trustee,  subject  expressly  to  her  debts  and  legacies,  to  other  persons.  After  her  death,  the  deed 
of  appointment  was  found,  in  her  house,  with  the  title^eeds  of  the  mansian.liouse ;  but  the  r»« 
Toked  deed  could  not  be  found.  Her  debts  and  legacies  greatly  exceeded  her  assets.  Held  that 
the  former  deed  was  not  a  testamentary  instrument,  and  that  Mrs.  P.*s  receiving  part  of  the  pro. 
eeedsof  the  settled  estates,  was  not  an  entry  or  claim  within  the  54  6.  3,  c.  168,  but  that  that 
statute  remedied  the  defeet  of  attestation :  that  the  remaining  proceeds  remained  as  real  estate, 
but  did  not  pass  either  to  the  devisee  or  the  residuary  legatees  in  the  will ;  that  Mr.  P.'s  coJieini 
.  in  Gavelkind  were  not  entitled  to  any  part,  but  that  the  whole  belonged  to  his  heir  at  laWfUnder 
the  appointmenL 

By  indentures  of  lease  and  release,  dated  the  1st  and  2d  of  May,  1760,  the 
release  being  made  between  Ann  Pyott,  spinster,  the  only  child  of  Charles 
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Pyott,  thereinafter  namedy  by  Ann  bis  late  wife  deceased,  wbo  was  one 
of  tbe  three  surviving  daughters  and  co-heirs  *of  8ir  Richard  Sandys,   [*96] 
baronet,  deceased,  of  the  first  part,  the  said  Charles  Pyott,  of  the  second 
part,  Robert  Thomas  Pyott,  esquire,  of  the  third  part,  and  John  Knowler, 
esquire,  and  Peter  Johnson,  esquire,  of  the  fourth  part,  and  by  a  fine  levied- 
in  the  33  Geo.  2,  being  the  settlement  on  the  marriage  of  Ann  Pyott  and 
Robert  Thomas  Pyott,  (who  were  related  to  each  other  before  their  intermar- 
riage,) one  undivided  thiid  part  of  several  closes,  tenements  and  hereditaments, 
being  part  of  a  farm  called  Bishop's  Lathers,  otherwise  Bishop's  Fields,  situate 
in  the  parish  of  Bishop's  Hill  Younger,  otherwise  Bishop's  Hill  Newer,  in  the 
county  of  the  city  of  York,  and  also  of  a  capital  messuage  or  mansion-house, 
situate  in  the  parish  of  Northborne,  in  the  county  of  Kent,  with  the  lands  and 
grounds  thereto  belonging  ;  and  also  of  a  messuage  and  farm,  called  North- 
borne  Court  Lodge,  situate  in  the  parishes  of  Northborne  and  Shoulden,  or  one 
of  them,  in  Kent ;  and  also  of  a  messuage  and  farm,  called  Longdane  Farm, 
situate  in  the  parish  of  Northborne  aforesaid,  and  also  of  a  messuage  or  tene- 
ment and  farm,  called  Cold  Harbor,  situate  in  the  parishes  of  Northborne  and 
Shoulden  aforesaid,  or  one  of  them  ;  and  also  of  those  three  closes,  called  Rip- 
ple Closes  and  Sutton  Close,  situate  in  the  parishes  of  Ripple  and  Sutton,  or 
one  of  them,  in  Kent ;  and  also  of  a  messuage  or  tenement  and  farm,  called 
Stoneheap  Faim,  in  the  parishes  of  Northborne  aforesaid,  and  Tillmanstone,  or 
one  of  them,  in  Kent :  and  also  of  the  tithes  of  corn  and  grain  of  certain  lands, 
called  the  Lord's  lands,  and  other  lands  of  Thomas  Stone  of  Deal ;  and  also  of 
that  messuage  or  tenement,  called  Drove,  with  the  orchard  belonging  to  it ; 
and  of  and  in  all  other  Uie  messuages,  farms,  lands,  tithes,  tenements 
*and  hereditaments  whatsoever  of  Ann  Pyott  and  Charles  Pyott,  or    [*97] 
either  of  them,  situate  in  the  said  parishes,  or  elsewhere,  in  Kent ;  and 
all  other  the  manors,  messuages,  lands,  tenements  and  hereditaments  whatsoever 
of  the  said  Ann  Pyott,  in  the  same  county,  in  the  county  of  the  city  of  York, 
and  in  the  counties  of  Somerset  and  Salop,  or  elsewhere  in  Great  Britain,  with 
their  appurtenances,  were  conveyed,  limited  and  assured  unto  and  to  the  use  of 
the  said  John  Knowler  and  Peter  Johnson,  in  fee,  upon  trust,  after  the  solemni- 
zation of  the  marriage,  to  pay,  during  the  Ufe  of  Ann  Pyott,  the  rents  and  profits 
thereof  to  Ann  Pyott,  for  her  separate  use  ;  and  in  case  she,  by  any  deed  or 
deeds,  writing  or  writings  under  her  hand  and  seal,  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  to  be  signed, 
published  and  declared  as  therein  mentioned,  should  direct  and  appoint  the  rents 
and  profits  of  the  premises  to  be  paid»  after  her  decease,  to  Robert  Thomas 
Pyott  for  his  life,  then  upon  trust  to  pay  the  rents  and  profits  of  the  premises 
unto  Robert  Thomas  Pyott  during  his  life ;  and,  after  the  death  of  Robert 
Thomas  Pyott,  in  case  of  such  direction  or  appointment  to  him,  or,  in  default 
thereof,  then  after  the  death  of  Ann  Pyott,  upon  trust  to  stand  seised  of  the 
premises  in  trust  for  all  the  children  of  Robert  Thomas  Pyott  on  the  body  of 
Ann  Pyott  to  be  begotten,  for  such  estate  and  estates,  &c.,  as  Ann  Pyott  and 
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Robert  Thomas  Pyott  should,  jointly,  during  their  joint  lives,  or  as  the  sunriror 
of  them  should,  in  manner  therein  mentioned,  appoint ;  and,  in  default  of  such 
appointment,  in  trust  for  all  their  children,  in  equal  shares,  as  tenants  in  com- 
mon in  tail,  with  cross-remainders  between  or  amongst  them  in  tail, 
{*98]  with  remainder  in  trust  for  such  person  and  persons.  *for  such  estate 
and  estates,  in  such  parts  and  proportions,  and  charged  and  chargeable 
with  such  rents,  annuities,  sum  or  sums  of  money,  payable  either  annually  or 
otherwise,  and  in  such  manner  and  form,  with  or  without  power  of  rcYocation, 
as  Ann  Pyott  should,  from  time  to  time,  notwithstanding  her  coverture,  and 
whether  she  should  be  sole  or  married,  by  any  writing  or  writings  under  her 
hand  and  seal,  attested  by  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament,  or  by  any  writing  purporting  to  be  her  last  will  and  testament, 
to  be  by  her  signed  and  published  in  the  presence  of  three  or  more  credible 
witnesses,  appoint ;  and,  in  default  of  such  appointment,  in  trust  for  Ann  Pyott, 
in  fee. 

By  the  indenture  of  release  it  was  declared  that  it  should  be  lawful  for  Mr. 
and  Mrs.  Pyott,  at  any  time  or  times  during  their  joint  lives,  and,  in  case  Mrs. 
Pyott  should  survi? e  Mr.  Pyott,  for  her,  at  any  time  or  times  during  her  life, 
with  the  consent  and  approbation  of  the  trustees  or  trustee  for  the  lime  being, 
to  sell  all  or  any  part  of  the  said  undivided  third  part,  and  other  parts  and 
shares  of  the  said  messuages,  lands,  tenements  and  hereditaments,  in  the 
county  of  Kent,  and  in  the  county  of  the  city  of  York,  and  all  or  any  part  of 
the  premises  in  the  said  counties  of  Somerset  and  Salop,  or  elsewhere  in  Great 
Britain,  or,  otherwise,  to  make  any  exchange  or  exchanges  of  all  or  any  pare 
of  the  said  undivided  third  part,  and  other  parts  and  shares,  and  other  the  pre- 
mises, with  any  person  or  persons,  for  any  other  freehold  lands,  tenements  and 
hereditaments  of  inheritance,  or,  otherwise,  to  make  a  partition  or  division  of 
all  or  any  part  of  the  said  messuages,  lands,  tenements  and  heredifa- 
[*99]  ments,  so  always  that  the  moneys  arising  by  such  *sale  of  all  or  any 
part  of  the  said  undivided  third  part,  and  other  parts  and  shares,  and  of 
other  the  premises,  should  be  laid  out  in  the  purchase  of  other  lands,  tenements 
and  hereditaments  being  freehold  of  inheritance;  and  the  lands,  fenements  and 
hereditaments  so  to  be  purchased,  or  the  lands,  tenements  and  hereditaments 
to  be  taken  in  exchange,  or  the  lands,  tenements  and  hereditaments,  upon  such 
partition  or  division,  to  be  allotted  for  and  in  lieu  of  all  or  any  part  of  the 
same  undivided  third  part,  and  other  parts,  shares  and  premises,  should,  there- 
upon, be  conveyed,  assured  and  settled  to  and  for  the  same,  or  the  like  u^es, 
intents  and  purposes,  and  upon  the  same  or  the  like  trusts,  and  under  and 
subject  to  the  same  or  the  like  agreements,  as  the  said  undivided  third  part,  and 
other  the  premises  thereby  granted  and  released,  were  thereby  conveyed  and 
limited,  or  as  near  the  same  as  the  then  circumstances  of  the  case  would  ad- 
mit ;  and  that  then,  and  in  such  case,  all  and  every  the  estates,  uses,  trusts  and 
agreements  thereinbefore  conveyed,  limited,  declared  and  mentioned,  of  and 
concerning  the  premises,  or  such  part  thereof  which  should  be  so  sold  or  given, 
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in  exchange,  or  of  which  such  partition  or  division  should  be  made,  should 
cease,  determine,  and  be  utterly  void  to  ail  intents  and  purposes  whatsoever. 

By  a  deed  poll,  bearing  date  the  14th  of  April,  1761,  under  tl»e  hand  and 
seal  of  Ann  Pyott,  and  executed  by  her  in  the  presence  of  three  witnesses,  she 
by  virtue  of  the  power  and  authority  to  her  reserved  .by  the  settlement,  ap- 
pointed the  rents  and  clear  yearly  profits  of  all  the  settled  premises,  from  and 
immediately  after  her  death,  in  case  she  should  leave  any  children  or 
child  by  her  husband  Robert  Thomas  Pyott  living  at  the  *time  of  her  [*100] 
death,  unto  her  said  husband  for  his  life,  and,  after  his  decease,  she 
directed  and  appointed  the  said  premises  unto  the  child  or  children  which  she 
should  leave  by  him  living  at  the  time  of  her  death,  in  fee ;  but,  if  she  should 
leave  no  such  child,  then*  from  and  immediately  after  her  death,  she  appointed 
the  said  premises  unto  and  to  the  use  of  her  said  husband,  in  fee ;  and  she 
thereby  revoked  a  certain  deed  poll,  bearing  date  the  20th  June,  then  last, 
purporting  to  be  an  appointment  by  her  of  ihe  same  premises  to  other  uses. 
And  the  deed  poll  of  April,  1761,  also  contained  a  proviso  that  it  should  be 
lawful  for  Ann  Pyott,  at  any  time  or  times  thereafter,  notwithstanding  her 
coverture,  by  any  writing  under  her  hand  and  seal,  or  by  her  last  will  and  tes- 
tament, to  be  by  her  signed,  sealed  and  executed  in  the  presence  of  three  or 
more  credible  witnesses,  to  revoke  the  same  deed  poll ;  and,  by  the  same  or 
any  other  writing  or  writings,  to  be  by  her  signed,  sealed  and  attested  as 
aforesaid,  to  appoint  any  new  uses  of  or  concerning  the  same  premises,  with 
like  power  of  revocation  to  be  therein  contained,  and  so,  from  time  to  time,  as 
often  as  she  should  think  fit. 

John  Knowler,  one  of  the  trustees  of  the  settlement,  died  in  July,  1763, 
leaving  Peter  Johnson  his  co-trustee  him  surviving ;  and,  in  or  about  the  year 
1773,  Mr.  and  Mrs.  Pyott,  with  theconsentof  Peter  Johnson,  sold  their  shares 
of  the  premises  situate  in  the  counties  of  Somerset  and  Salop,  to  Richard 
Sandys,  esquire,  for  1,100/. :  and  in  the  conveyance  thereof,  was  a  recital 
that  it  bad  been  agreed,  between  the  parties  thereto,  that  the  J,  100/.  should 
be  laid  out  and  invested  in  some  of  the  public  funds,  until  a  suitable 
and  convenient  ^purchase,  of  lands  and  hereditaments  in  fee  simple,  [*101] 
could  be  had,  wherein  to  invest  the  same,  pursuant  to  the  proviso  and 
direction  in  the  settlement  in  that  behalf  contained  ;  and  that,  in  the  meantime, 
the  interest  and  dividends  of  the  stock  to  be  purchased  therewith,  should  be  paid 
and  applied  for  the  benefit  of  such  person  and  persons,  and  for  such  intents  and 
purposes,  as  the  rentt  and  profits  of  the  hereditaments  so  directed  to  be  pur- 
chased, would  be  applicable,  in  case  the  same  were  actually  so  purchased  and 
settled  according  to  the  directions  of  the  settlement. 

In  pursuance  of  this  agreement  the  1,000/.  was  laid  out  in  the  purchase  of 
1,807/.  1 U.  6d.    New  South  Sea  annuities,  in  the  name  of  Peter  Johnson. 

In  or  about  the  yean  1795  and  1796,  Mr.  and  Mra.  Pyott,  with  the  consent 
of  Peter  Johnson,  sold  the  third  part  of  the  premises  in  Kent  and  the  county 
of  tke  city  of  York,  sxoept  Slenshesp  Farm,  and  the  tithes  before  OMntioned, 
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to  different  persons,  for  sums  of  money  amounting  to  14,206/.  13«.  Ad.;  and, 
in  the  conveyances  thereof  to  the  purchasers  (except  only  in  the  conveyance  to 
the  purchaser  of  the  site  of  Northborne  Court  and  Longdane  Farm,)  it  was 
recited  that  it  was  proposed,  amongst  the  parties  to  such  deeds,  that  the  pur*^ 
chase  moneys  for  the  estates  respectively  thereby  conveyed,  should  be  laid 
out  and  invested  in  some  of  the  public  funds,  or  on  mortgages  of  freehold  estates 
of  inheritance  in  fee  simple,  of  sufficient  value,  free  from  incumbrances,  in 
Johnson's  name,  until  a  suitable  and  convenient  purchase,  of  lands  and  here- 
ditaments  in  fee  simple,  could  be  had  wherein  to  invest  the  same,  pur- 
[*102]  suant  to  the  proviso  contained  in  the  settlement;  and  *that,  in  the  mean- 
time, the  dividends  and  interest  of  the  stocks  or  securities  on  which  the 
same  should  be  invested,  should  be  paid  and  applied  to  and  for  the  benefit  of 
such  person  and  persons,  and  for  such  intents  and  purposes,  as  the  rents  and 
profits  of  the  hereditaments,  so  directed  to  be  purchased,  would  be  applicable, 
in  case  the  same  were  so  actually  purchased  and  settled,  according  to  the 
direction  of  the  settlement.  And,  in  the  conveyances  of  the  York  estate, 
Johnson  covenanted  with  the  purchasers  thereof  to  apply  the  purchase  money 
upon  the  trusts  declared,  by  the  settlement,  of  the  purchase  moneys  to  arise 
from  the  sale  of  the  hereditaments  and  premises  therein  mentioned. 

The  14,206/.  135.  Ad.  were  disposed  of  in  the  portions  and  manner  follow- 
ing : — 3,333/.  65.  Sd.  were,  in  or  about  the  year  1795,  laid  out  in  the  purchase 
of  the  other  two-thirds  of  Stoneheap  Farm,  and  of  the  tithes  before  mentioned ; 
and  those  two-thirds  were  conveyed  to  Johnson  in  fee,  upon  the  trusts  of  the 
settlement:  8,900/.  were,  on  the  26lh  December,  1795,  advanced  to  Thomas 
Tireman  and  Ann  his  wife,  and  George  Ellin  and  Mary  his  wife,  upon  mort- 
gage of  the  entirety  of  the  before-mentioned  hereditaments  in  the  county 
of  the  city  of  York,  in  Johnson's  name :  1,000/.  w^re,  on  the  6th  of  April.  1795, 
advanced  to  Henry  Godfrey  Faussett;  upon  mortgage  of  hereditaments  in  the 
parishes  of  Nether  and  Upper  Hardres,  or  one  of  them,  in  Kent,  in  Johnson's 
name:  303/.  135.  dj^d.  were  applied  in  payment  of  the  costs  and  expenses 
attending  the  sales :  333/.  65.  6c/.  were  applied  in  paying  off  a  proportion  of 
a  mortgage  of  1,500/.  on  the  entirety  of  the  said  estates,  to  the  representa- 
tive of  Charies  Pyott,  the  father  of  Mrs.  Pyott :  and  336/.  65. 5^el.  were 
[*103]  ^applied,  with  other  moneys  belonging  to  Mr.  and  Mrs.  Pyott^  in  lend- 
ing  500/.  to  Sarah  Nott^  on  her  note. 
By  an  indenture,  dated  the  14th  of  January,  1796,  and  made  between  Mr. 
and  Mrs.  Pyott,  of  the  one  part,  and  Peter  Johnson  of  the  other  part,  after  re- 
citing the  sales  of  the  settled  property,  and  that  Johnson  bad,  at  the  request  of 
Mr.  and  Mrs  Pyott,  executed  the  conveyances  of  the  before  mentioned  estates, 
and  signed  the  receipts  on  the  back  thereof  but  that  Johnson  did  not  actually 
receive  any  part  of  such  sums  :  it  was  witnessed  that  Mr.  and  Mrs.  Pyott  did 
thereby  acknowledge  that  Johnson  did  not,  on  executing,  and  signing  receipts 
on  the  several  conveyances,  actually  receive  any  part  of  the  sums  of  money 
before  oientioned,  but  that  such  of  the  same  same  as  bad  been  already  paid. 
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iiad  been  paid  to  Mr.  and  Mrs.  Pyoit,  and,  therefore,  they  released  Johnson 
from  all  those  sams,  except  such  of  them  as  had  been  hud  oat  in  Johnson's 
name :  and  Mr.  and  Mrs.  Pyott  covenanted  with  Johnson,  that  they  woald,  as 
soon  as  conveniently  might  be,  lay  out  and  invest  such  of  the  sums  as  had 
been  already  received,  and  not  laid  out  and  invested,  and  also  the  other  sums, 
as  from  time  to  time  they  should  receive  the  same,  amounting  alt<^ther  to 
14,3062.  13#.  Ad.  in  the  purchase  of  free-hold  lands  free  from  incumbrances, 
or  in  the  purchase  of  stock  in  the  funds,  or  on  mortgage  of  freehold  estates, 
free  from  incumbrances,  of  good  and  sufficient  value,  in  the  name  of  Johnson, 
to  be  conveyed,  assigned  and  transferred  to  Johnson  and  his  heirs,  upon  the 
uses  and  trusts  declared,  in  the  settlement,  of  the  estates  so  sold  and  disposed 
of.  And,  by  the  same  indenture,  Johnson  covenanted,  with  Mr.  and 
Mrs.  Pyott,  that,  *from  time  to  time,  when  the  several  sums  amount-  [*104] 
ing  to  14,200/.  135.  Ad.  or  any  part  thereof,  should  have  been  so  laid 
out  and  invested  as  aforesaid,  he  would  stand  possessed  of  the  freehold  estates, 
stocks,  funds  and  securities,  so  to  him  to  be  conveyed,  assigned  and  assured, 
upon  and  for  the  uses,  trusts  and  purposes  declared,  in  the  settlement,  con- 
cerning the  estates  so  sold,  or  upon  such  of  them  as  were  then  undetermined 
aud  capable  of  taking  effect. 

Mr.  Johnson  died  on  the  Ist  August,  1796,  leaving  the  defendant  Sir  Robert 
Johnson  Eden,  then  Robert  Eden,  esquire,  his  grandson  and  heir  at  law. 

In  the  year  1800  Mr.  and  Mrs.  Pyott,  under  the  power  of  sale  in  the  settle- 
ment, sold  the  entirety  of  Stoneheap  Farm,  and  of  the  before  mentioned  tithes, 
for  5,000/.,  and  required  Robert  Johnson  Eden,  as  the  heir  at  law  of  Peter 
Johnson,  to  join  in  such  sale,  which  he  accordingly  did  ;  and,  in  .the  convey- 
ance thereof  to  the  purchaser,  was  contained  a  recital,  similar  to  that  contained 
in  the  former  conveyances,  as  to  the  application  of  the  purchase  money,  until 
a  purchase  of  other  lands  could  be  effected  ;  and  2,500/.,  part  of  such  purchase 
money,  was  left  upon  mortgage  of  Stoneheap  Farm,  but  was  afterwards  paid 
off,  and  the  money  received  by  Mrs.  Pyott;  and  1,500/.,  further  part  thereof, 
was,  on  the  19th  of  April,  1800,  advanced  to  Henry  Godfrey  Faussett,  and 
secured  upon  mortgage  of  the  manor  of  North  Court,  and  certain  hereditaments 
in  the  parishes  of  Nether  and  Upper  Hardres,  Patrixbourne  and  Bridge,  in 
Kent,  in  the  name  of  Robert  Johnson  Eden  ;  and  1 ,000/.,  residue  of  the  5,000/., 
was  laid  out,  in  the  name  of  Robert  Johnson  Eden,  in  the  purchase 
of  *1,079/.  6s.  6d.  five  per  cent,  annuities,  but  which  were  afterwards  [*  105] 
sold,  and  the  money  received  by  Mrs.  Pyott. 

Mr.  and  Mrs.  Pyott,  never  had  any  issue.  Mr.  Pyott  died  in  July,  1804^ 
intestate  as  to  his  real  estates,  leaving  Mrs.  Pyott  him  surviving ;  and,  by  his 
will,  dated  the  28th  February,  1789,  he  bequeathed  his  personal  property  to 
her,  and  appointed  her  his  executrix.     Mrs.  Pyott  died  in  July,  1816. 

It  was  supposed,  when  and  before  the  bill  was  filed  and  was  so  stated  in  it, 
that,  at  Mr.  Pyott's  decease,  Mrs.  Pyott  was  bis  heir  at  law,  they,  as  is  before 
mentioned,  having  been  related  to  each  other  before  their  Intermarriage ;  but. 
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in  the  progress  of  the  suit,  it  was  discovered  that,  when  that  event  took  place^ 
Sir  Robert  Johnson  Eden  was  his  heir  at  law ;  and  his  co-heirs  in  Gavelkind 
were  Sir  R.  J.  Eden,  Morton  John  Davison,  esquire,  and  Mrs.  Pyott. 

At  Mr.  Pyott*8  death  the  whole  of  the  estates  comprised  in  the  settlement 
had  been  sold,  and  the  produce  of  the  sales  consisted  of  1,307/.  11  #.  6d.  New 
South  Sea  annuities,  standing  in  the  name  of  Peter  Johnson  or  his  represent 
tatives,  the  mortgages  for  8,900/.,  1000/.,  2,500/.,  and  1,500/.,  the  sum  of  336/. 
68.  d^d.  lent,  with  other  monies,  to  Sarah  Nott,  and  1,070/.  55.  6c2.  five  per 
cent,  annuities  standing  in  the  name  of  Sir  Robert  Johnson  Eden.  After  Mr. 
Pyott's  death,  the  1,307/.  1I«.  6d.  New  South  Sea  annuities,  were  transferred 
into  the  name  of  Mrs.  Pyott,  and  added  to  a  sum  of  2,900/.  like  annuities,  to 

which  she  was  entitled,  under  the  will  of  her  father  Charles  Pyott, 
[^lOe]    making  together  4,207/.  *lls.  6d,  New  South  Sea  annuities,  and 

3,707/.  lis.  6d.  part  thereof  was,  at  different  periods,  sold  and  disposed 
of  by  Mrs.  Pyott  in  her  lifetime,  and  the  remaining  500/.  was  sold  and  dis- 
posed of  by  her  executors,  after  her  death.  After  Mr.  Pyott's  death  the  l,079i. 
5s.  6d.  five  per  cent,  annuities  also,  were  transferred  into  Mrs.  Pyott's  name, 
and  were  sold  out  by  her  on  the  20th  March,  1807,  and  she  received  the 
2,500/.  left  on  mortgage  of  Stoneheap  Farm,  and  also  changed  the  security  for 
the  500/.  lent  to  Sarah  Nott,  and  took  a  bond  for  that  sum  in  her  own  name, 
in  lieu  of  the  promissory  note. 

Mrs.  Pyott,  by  her  will,  dated  the  15th  of  March,  1805,  duly  signed,  pub* 
lished  and  attested,  for  passing  freehold  estates  of  inheritance,  after  giving 
several  legacies  and  annuities,  and  devising,  unto  George  Loop  for  his  life,  her 
cottage  or  tenement,  with  the  garden,  hereditaments  and  appurtenances  to  the 
same  belonging,  situate  in  the  parish  of  St.  Martin  within  the  liberties  of  the 
city  of  Canterbury,  and  then  in  the  occupation  of  Mary  Cook  ;  as  to  her  cap- 
ital messuage  or  mansion  house,  wherein  she  then  lived,  and  the  ground  and 
appurtenances  to  the  same  belonging  (which  were  situate  in  the  same  parish,) 
and  all  and  singular  other  her  messuages,  lands,  tenements  and  hereditaments, 
and  parts  and  shares  of  any  messuages,  lands,  tenements  and  herditamenls,  and 
all  other  her  real  and  leasehold  estates,  whatsoever  and  wheresoever,  subject  to 
such  estate  and  interest,  of  and  in  her  said  cottage  or  tenement  and  premises 
in  the  occupation  of  the  said  Mary  Cook,  as  she  had  before  given  to  the  said 
George  Loop,  she  gave,  devised  and  bequeathed  the  same  respectively,  with 

their  respective  rights,  members,  and  appurtenances  unto  the  plaintiffs 
[•107  J    *  William  Hougham,  and  Richard  Frend,  and  George  Carter,  their 

heirSy  executors,  administrators  and  assigns,  to  the  use  of  the  defen- 
dant Charles  Sandys,  for  ninety-nine  years,  to  commence  from  the  day  of  her 
decease,  if  he  should  so  long  live,  he  and  they  keeping  the  said  capital,  mes- 
suage, buildings,  and  other  the  said  trust  premises  in  good  and  substantial 
repair ;  and,  from  and  immediately  after  the  determination  of  that  estate,  in  the 
lifetime  of  Charles  SandjrSi  to  the  use  of  the  plaintiffs  and  George  Carter,  and 
their  heirsi  during  flie  life  of  Charles  Sandys,  in  trust  to  preserve  contingent 
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remainders ;  and,  after  the  decease  of  Charles  Sandys,  to  the  use  of  his  first 
and  other  sons  in  tail  male  ;  and,  for  default  of  such  issue,  to  the  use  of  the 
defendant  Edwin  Sandys,  for  ninety-nine  years,  to  comnaence  from  the  day  of 
the  decease  of  Charles  Sandys  without  issue  male  of  his  body,  or  from  failure 
of  such  issue  male  after  his  decease,  as  the  case  might  be,  if  he,  the  defendant 
Edwin  Sandys,  should  so  long  live,  he  and  they,  in  the  like  manner,  keeping 
the  trust  premises  in  good  and  substantial  repair ;  and,  after  the  determination 
of  that  estate  in  the  lifetme  of  Edwin  Sandys,  to  the  use  of  the  same  trustees, 
during  the  life  of  Edwin  Sandys,  in  trust  to  preserve,  &c. ;  and,  after  the  de- 
cease of  Edwin  Sandys,  to  the  use  of  his  first  and  other  sons,  in  tail  male, 
with  divers  remainders  over. 

And  the  will  contained  a  power  enabling  Charles  Sandys  and  the  other  devi- 
sees, when  they  should  be  in  possession  or  be  entitled  to  the  rents  and  profits 
of  the  estates  and  premises  thereby  devised,  to  lease  the  same  or  any  part  or 
parts  thereof,  for  fourteen  years,  in  possession,  at  the  best  improved 
yearly  rent,  without  taking  any  fine,  and  so  as  none  of  the  lessees  ^should  [*108] 
be  made  dispunishable  of  waste,  and  every  such  lease  should  contain  a 
power  of  re-entry  for  nonpayment  of  rent ;  and  the  same  persons  were  forbid- 
den to  let  the  mansion  bouse  for  a  mess  house,  barrack,  boarding  or  lodging 
house,  or  for  any  purpose  except  the  residence  of  a  private  family. 

And  the  testatrix's  will  was  that  all  the  household  goods,  household  fiirniture, 
books,  pictures,  silver  plate  and  china,  that  should  be  in  or  about  her  said 
capital  messuage,  and  the  buildings  and  gardens  thereto  belonging,  at  the  time 
of  her  decease  (except  such  of  them  as  she  should  otherwise  dispose  of  by 
any  codicil  or  codicils  to  that  her  will,)  should  be  deemed  as  heir  looms,  and 
forever  bfc  enjoyed,  as  far  as  the  law  would  admit,  by  the  personand  persons 
who,  for  the  time  being  should  be  in  possession  of,  or  entitled  to  the  rents  and 
profits  of  the  same  capital  messuage,  buildings,  gardens  and  premises,  by  vir- 
tue of  her  will.  And  the  testatrix  directed  that,  as  soon  as  conveniently  might 
be  after  her  decease,  her  trustees  and  executors  should  cause  an  inventory  to 
be  made  of  all  the  household  goods,  furniture,  pictures,  books,  silver  plate  and 
china,  which  were  to  continue  and  remain  and  be  used  in  the  same  capital  mes- 
suage, buildings  and  gardens  according  to  her  will ;  and  that  Charles  Sandys» 
and  other  persons,  who  by  virtue  of  her  will,  were  to  have  the  use  of  the  said 
goods,  should,  at  or  before  the  time  of  taking  possession  thereof,  give  a  receipt 
for  the  same,  under  their  respective  hands„«t  the  foot  of  the  inventory.  And 
the  testatrix  thereby  also  gave  and  bequeathed  unto  Charles  Sandys,  for  his  own 
use  and  benefit,  all  her  household  linen,  jewels,  trinkets  and  other  effects, 
(except  as  thereinbefore  was  excepted,  and  except  ready  *money,  and  [*109] 
money  and  securities  for  money,)  which  should  be  in  or  about  her  said 
capital  messuage  and  premises  at  the  time  o£  her  decease,  and  which  she 
should  not  otherwise  dispose  of  by  any  codicil  or  codicils  to  her  will. 

And,  as  to  all  her  ready  money  and  securities  for  money,  money  in  the 
public  stocks  or  funds,  debts  which  should  be  due  and  bwing  unto  her  at 
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the  time  of  her  decease,  and  all  other  the  rest  and  residue  of  her  personal  estate, 
whatsoeTer  and  wheresoever,  and  of  what  nature,  kind  or  quality  soever 
the  same  should  consist  or  be,  at  the  time  of  her  decease,  which  she  had 
any  right  or  power  to  dispose  of,  not  therein  otherwise  disposed  of,  and  which 
she  should  not  otherwise  ^dispose  of,  and  whether  such  property  respectively 
should  be  vested  or  standing  in  her  own  name,  or  in  the  name  or  names  of  any 
person  or  persons  in  trust  for  her,  or  for  her  use  and  benefit,  and  subject  to 
the  payment  of  her  just  debts  and  funeral  expenses,  the  charges  of  proving  her 
will,  and  other  incidental  expenses  touching  the  same,  and  after  the  payment 
of  the  several  legacies  and  annuities  by  her  thereinbefoie  given  and  bequeathed, 
and  to  be  thereafter  given  or  disposed  of,  by  any  such  writing  or  writings  as 
aforesaid,  she  gave  and  bequeathed  the  same,  and  every  part  and  parcel  thereof, 
and  all  her  estate,  right,  title  and  interest  therein  respectively,  unto  the  plaintiffs 
and  George  Carter,  their  executors,  administrators  and  assigns,  upon  trust,  as 
soon  as  conveniently  might  be  after  her  decease,  to  sell  and  convert  into  monrey 
all  such  part  or  parts  of  her  personal  estate  as  should  not  consi^  of  money  or 
securities  for  money,  and  also  to  receive  and  get  in  all  such  part  and  parts 
thereof  as  should  consist  of  money  and  securities  for  money,  and  there- 
[*1 10]  upon,  or  with  all  convenient  ^speed,  to  lay  out  and  invest  the  monies 
arising  thereby  in  the  purchase  of  capital  stock,  in  some  one  or  more 
of  the  public  stocks  or  funds  of  this  kingdom,  in  the  names  of  her  said  trus- 
tees, or  the  survivors  or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  and  to  stand  possessed  of  all  such  capital  stock  so  to  be  pur- 
chased, and  the  yearly  dividends,  interest  and  produce  thereof,  and  also  the 
capital  stock  which  she  should  be  possessed  of  or  entitled  unto,  and  the  yearly 
dividends,  interest  and  produce  thereof,  upon  trust  for  all  and  every  the  child- 
ren of  her  cousin  Edwin  Humphrey  Sandys  lawfully  begotten  and  to  be  be- 
gotten, as  well  sons  as  daughters,  and  all  and  every  the  children  of  Henry 
Godfrey  Faussett,  on  the  body  of  Susan,  the  testatrix's  cousin,  his  late  wife, 
deceased,  lawfully  begotten,  including  her  late  husband's  godson  the  defendant 
Robert  Faussett,  and  her  god-daughter  the  defendant  Anne  Faussett,  notwith- 
standing their  respective  legacies  thereinbefore  mentioned,  equally  to  be  divided 
between  the  said  children  respectively,  share  and  share  alike,  and  their  several 
and  respective  executors,  administrators  and  assigns,  without  regard  to  the  num- 
ber there  might  be  of  each  family,  and  as  if  they  were  all  the  children  of  the 
same  father ;  the  parts  or  shares  of  such  of  the  said  children  as  were  or  should 
be  sons  to  be  assigned,  transferred  and  paid  unto  them,  severally  and  respec- 
tively, when  and  as  they  should  attain  the  age  of  twenty-one  years,  and  the  parts 
or  shares  of  such  of  them  as  were  or  should  be  daughters  to  be  assigned,  trans- 
ferred and  paid  unto  them,  severally  and  respectively,  when  as  they  should 
severally  attain  that  age,  or  be  married,  which  should  first  happen,  with  be- 
nefit of  survivorship,  amongst  the  said  children,  if  any  one  or  more  of 
[*111]  them,  being  a  son  or  sons,  should  'happen  to  die  under  the  said  age» 
or,  being  a  daughter  or  daughters,  should  happen  to  die  under  the  said 
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age  and  without  having  been  married.     And  she  thereby  appointed  the  plaintiffs 
and  the  defendant  George  Carter  joint  executors  of  her  will. 

The  testatrix  made  a  codicil,  dated  the  2d  of  Marchi  ISIS,  and  thereby,  after 
reciting  the  bequest,  in  her  will,  that  her  household  goods,  furniture,  &c.  should 
be  deenced  as  heir-looms  to  her  capital  messuage,  t^uildings,  gardens  and  pre- 
mises, revoked  the  said  bequest,  and  gave  those  articles  unto  Charles  Sandys 
absolutely. 

The  testatrix  died  on  the  24lh  of  July,  1816  :  and,  on  the  24th  of  August 
following,  the  plaintiffs  Hougham  and  Frend,  alone,,  proved  her  will  and  codicil, 
and  took  upon  themselves  the  execution  of  the  trusts  thereof,  the  defendant 
George  Carter  having  declined  to  join  with  them  in  so  doing. 

At  the  testatrix's  decease.  Sir  K.  Johnson  Eden  was  her  heir  at  law,  and 
also  the  heir  at  law  of  her  late  husband  :  and  Sir  R.  J.  Eden,  and  Mr.  Morton 
John  Davison,  were  the  coheirs  in  Gavelkind  of  the  same  two  persons. 

The  testatrix,  at  her  decease,  was  seised  of  no  real  estates  not  included  in 
her  marriage  settlement,  except  her  property  in  St.  Martinis  parish,  in  or  near 
to  Canterbury,  and  which  consisted  of  a  mansion-house  (in  which  she  resided,) 
with  coach-houses,  stabies  and  other  out  buildings,  fit  for  the  residence  of 
a  large  faniily,  and  gardens,  a  shrubbery,  and  a  small  field,  containing 
*two  roods  and  five  perches,  adjoining  the  mansion-house,  a  small  [*]12] 
piece  of  ground  opposite  to  the  door  of  the  mansion-house,  and  five 
small  cottages,  which  were  separated  from  the  mansion-house  by  a  turnpike 
road,  one  of  which  she  devised  to  Loop  for  his  life,  as  before  mentioned,  and  the 
others  were  let  to  different  tenants,  at  rents  amounting  to  13/.  7s.  per  annum. 

The  testatrix,  when  she  made  her  will,  was  entitled  to  some  funded  proper- 
ty, and  two  sums  secured  by  bonds,  none  of  which  were  in  dispute  in  this 
cause  ;  but,  at  her  death,  her  personal  estate,  if  the  sums  in  question  in  this 
cause  were  not  to  be  included  in  it,  was  not  nearly  sufficient  to  pay  her  debts, 
funeral  expenses  and  legacies  ;  and  no  part  of  her  personal  estate  was  then 
standing  in  the  name  of  a  trustee. 

After  the  testatrix's  death,  the  deed-poll  of  April,  1761,  was  found  amongst 
the  title-deeds  of  the  property  in  St.  Martin's  parish :  and,  at  the  foot  of  it  were 
written,  in  the  hand-writing  of  the  testatrix,  but  without  date,  directions  as  to 
the  time,  place  and  manner  of  her  burial ;  and  the  mortgage  deeds  for  securing 
the  sums  of  8,900/.,  and  1,000/.  and  1,500/.  were  also  in  her  possession  at  her 
death  :  but  the  deed-poll  of  June,  1760  could  not  be  found. 

At  the  testatrix's  decease,  the  produce  of  the  settled  estates  sold  as  before 
mentioned,  and  which  had  not  been  received  or  disposed  of  by  her,  consisted 
of  the  mortgages  for  8,900/.,  1,000/.  and  1,500/. ;  and  the  500/.  lent  to  Sarah 
Nott,  were  unpaid. 

Edwin  Humphrey  Sandys,  the  father  of  the  defendant  Charles  San- 
dys, and  a  witness  in  the  cause  for  *him  and  the  other  devisees  under   [*Ild] 
Mrs.  Pyott's  will,  deposed  that  he  was  employed  by  Mr.  and  Mrs. 
Pyott,  as  their  solicitor,  in  the  sales  before  mentioned  ;  and  that  he  was  em* 
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ployed,  by  all  the  parties  interested  in  such  sales,  in  investigating  and  making 
abstracts  of  the  titles  of  the  premises  sold,  and  in  preparing  the  conTeyances 
to  the  several  purchasers  thereof ;  and  that,  on  the  occasion  of  any  such  sales, 
or  on  completing  the  same,  or  making  out  the  title  to  the  premises,  the  deed« 
poll  of  April,  1761  did  not  form  part,  nor  was  considered  to  form  part  of  the 
title,  or  of  the  evidence  of  the  title,  of  Mr.  and  Mrs.  Pyott,  to  their  share  of  the 
premises,  or  any  part  thereof;  and  that  such  deed-poll  was  not  noticed,  or  in 
any  manner  used  on  the  occasion  of  any  such  sales,  or  in  any  abstract  of  title 
made  out  on  the  occasion  thereof,  or  of  any  conveyance  executed  in  pursuance 
thereof.  The  evidence  of  John  Jennings,  who  was  the  managing  clerk  of 
Edwin  Humphrey  Sandys  at  the  times  of  the  sales,  was  to  the  same  effect; 
and  he  added  that  he  never  knew  or  heard  of  the  existence  of  the  deed-poll 
until  three  months  before  his  examination,  when  he  was  informed  of  it  by  the 
defendant  Charles  Sandys. 

The  two  following  letters  were  proved  in  the  cause,  on  behalf  of  the  devisees. 
The  first  was  dated  the  22d  of  September,  1798,  and  was  from  Mr.  Pyott  to 
Mr.  Faussett,  and  contained  the  following  passages  : — "  I  am  very  glad  you 
approve  of  my  hint  of  planting  more  alders  upon  Nortlibourne  Farm.  Legeyt 
(a  surveyor)  knows  the  worth  of  wood  in  that  country.  He,  I  dare  say,  will 
approve  for  his  employers.  Edwin,  who  has  now  the  greatest  share,  must  see 
the  consequence  in  a  few  years  ;  for  1  have  not  the  least  doubt  that,  in 
[•1 14]  the  •course  of  ten  years,  the  wood,  felled  upon  the  estate,  will  pay  the 
annual  expense  of  repairs.  I  have  the  least  interest  in  it,  as  my  life 
id  not  worth  ten  years  purchase,  and  as  the  estates  will  not  go  to  my  family." 

The  second  was  written  on  the  2d  of  June,  1794,  by  Mr.  Pyott  to  Mr. 
Edwin  Humphrey  Sandys,  his  solicitor,  and  related  to  the  sales.  It  contained 
the  following  passage:  "You  are  welcome  to  the  300/.  But  then  you  will 
remember  to  be  punctual :  as  you  know  I  have  no  money  arising  from  the  sales 
but  what  is  resettled." 

Three  letters,  written  by  Mr.  Pyott  to  different  persons,  were  proved  on 
behalf  of  the  defendant  Sir  Robert  Johnson  Eden.  The  first  was  dated  the 
23d  of  March,  I794,.and  in  it  he  alluded  to  the  Northbourne  and  York  estates, 
and  mentioned  them  as  a  part  of  his  settled  property.  The  second  of  these 
letters  was  dated  the  15th  March,  1795,  and  contained  the  following  passage : 
"  I  have  now  resolved  to  have  no  more  money  laid  out  on  mortgage  or  land,  but 
the  York  and  yours :  what  surplus  there  may  be,  I  will  venture  in  the  stocks.'* 
The  third  was  dated  the  27th  of  June,  1798,  and  contained  directions  for  pre- 
serving the  mortgage-deeds  from  fire.  The  last  was  dated  the  26th  of  July, 
1796,  and  was  partly  as  follows  :  "  Stoneheap  Farm  appears  a  pretty  dear  pur- 
chase.   However,  I  am  satisfied.'* 

On  behalf  of  the  residuary  legatees  under  Mrs.  Pyott's  will,  was  proved  a 

letter  from  that  lady  to  Mr.  George  Ellin,  on  a  mortgage  of  whose  estate  the 

8,900/.,  one  of  the  sums  arisen  from  the  sales,  was  secured.    It 

[*115]    *  was  dated  Canterbury,  30th  December,  1814,  and  was  as  follows: 
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"Sir,  in  compliance  with  your  letter  of  the  16th  instant,  I  have  to  ac* 
knowledge  the  receipt  of  the  two  last  half  years'  interest  remitted  lo  me  by 
Messrs.  Raper,  Swan  6c  Co.  In  regard  to  the  sale  of  the  one  lot  of  land,  sold 
by  auction,  I  am  not  desirous  of  receiving  the  7251  But  should  you,  at  any 
future  time,  dispose  of  a  larger  proportion,  T  will  thank  you  to  give  me  due 
notice,  that  I  may  determine  on  what  arrangement  to  make  concerning  the  mort« 
gage  I  hold.  With  respect  to  any  legal  concurrence,  you  will  address  your 
application  to  my  solicitor,  Charles  Sandys,  Esq.  of  this  city.    I  remain,"  dec. 

The  suit  was  instituted  by  William  Hougham  and  Richard  Frend,  the  acting 
trustees  and  executors  of  Mrs.  Pyott's  will,  against  the  devisees  and  the  residu« 
ary  legatees  under  that  will,  and  also  against  Sir  Robert  Johnson  Eden,  as  the 
heir  at  law  of  Mr.  Pyott.  Mr.  Morton  John  Davison,  as  one  of  that  gentleman's 
co*heirs  in  Gavelkind,  William  Walton,  esquire,  the  representative  of  Peter 
Johnson  and  Dorothea  Johnson  his  executrix,  and  also  against  George  Garter, 
esquire,  the  other  executor  and  trustee  of  Mrs.  Pyott*s  will,  but  who  had 
refused  to  act.  The  object  of  the  suit  was  to  have  the  rights  and  interests  of 
the  four  first-mentioned  classes  of  defendants  to  and  in  the  8,900/.  and  the 
other  sums  arisen  from  the  sales  of  the  settled  estates  remaining  undisposed  of, 
ascertained  and  declared  by  the  court. 

The  master  was  directed,  by  the  decree  made  on  the  hearing  of  the  cause, 
to  make  the  following  inquiries :  first,  whether  any  such  deed-poll  as, 
in  the  instrument  *of  the  14th  of  April,  1761,  was  stated  to  have  been  [*1 16] 
dated  on  the  20th  of  June,  1760,  was  made  and  executed  ;  and,  if  the 
master  should  find  that  any  such  deed-poll  was  made  and  executed,  then  he 
was  to  stale  the  purport  and  efiect  oPit,  and  how  it  was  executed  and  attested  : 
2d,  who,  at  Mr.  Pyott's  death,  would  have  been  his  heir  at  law  of  the  property 
in  question,  assuming  it,  for  the  purpose  of  the  inquiry  only,  to  have  been  hit 
property  :  3d,  what  sales  had  been  made  of  the  trust  estates,  and  when,  and  to 
whom,  and  at  what  prices ;  and  how  the  produce  of  such  sales  had  been,  from 
time  to  time,  invested  or  applied ;  and  of  what  the  same  consisted  at  the  deaths 
of  Mr.  and  Mrs.  Pyott,  with  liberty  to  the  master  to  state  any  special  circum- 
stances as  to  the  dealing  of  the  several  parties,  with  respect  to  the  produce  of 
such  sales,  either  in  the  lifetime  or  since  the  death  of  Mr.  Pyott. 

The  facts  found,  by  the  master,  in  obedience  to  this  decree,  are  embodied  in 
the  preceding  part  of  this  report.  The  master's  report  omitted  to  state  how  the 
execution  of  the  deed-poll  of  April,  1761,  was  attested.  The  fact  was  that  the 
sealing  and  delivery  of  it  only,  and  not  the  signing,  were  noticed  in  the  attes- 
tation. 

The  cause  now  came  on  to  be  heard  for  further  directions.  The  questions 
were :  whether  the  8,900/.  and  the  other  proceeds  of  the  sales  remaining 
undisposed  of,  were  to  be  considered  as  part  of  Mrs.  Pyott's  personal  estate,  or 
whether  they  were  to  be  considered  as  real  estate,  and  if  they  were,  whether 
they  passed  by  the  devise  contained  in  Mrs.  Pyotts  will,  or  whether 
*under  the  deed-poll  of  April,  1761,  Sir  Robert  Johnson  Eden  was    L^^^*^] 
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exclusively  entitled  to  ihem  as  Mr.  Pyoti's  beir  at  law,  or  whether  Mr. 
Davison,  as  one  of  the  co-heirs  in  Gavelkind  of  Mr.  Pyolt,  was  entitled  to 
share,  equally  with  Sir  Robert  Johnson  Eden,  the  other  co-heir,  in  the  proceeds 
of  such  parts  of  the  estates  as  were  situate  in  Kent. 

Mr.  Boteler  appeared  for  the  plaintiffs,  the  two  acting  executors  and  trustees 
of  Mrs.  Pyott's  will,  but  did  not  argue  any  of  the  questions. 

Mr.  Spettce  and  Mr.  Knight^  for  Mrs.  Pyott's  residuary  legatees  : — First,  in 
respect  to  Sir  Robert  Johnson  Eden's  claim  :  that  arises  under  the  deed-poll 
of  April,  1761.  By  the  settlement,  the  appointment  was  to  be  under  the  hand 
and  seal  of  Mrs.  Pyott,  and  to  be  attested  by  two  witnesses.  Now,  the  signa- 
ture  of  Mrs.  Pyott  is  not  attested,  and,  consequently,  that  power  was  not  duly 
executed,  unless  it  was  rendered  valid  by  54  Geo.  3,  c.  168.  But,  taking  all 
the  circumstances  of  this  case  into  consideration,  especially  those  acts  done  by 
Mrs.  Pyott,  in  the  interval  between  the  execution  of  the  power  and  the  passing 
of  that  statute,  which  are  irreconcilable  with  the  supposition  that  the  appoint- 
ment was  a  good  one,  the  defect  is  not  cured  by  the  statute. 

Down  to  the  year  1814,  when  this  statute  was  made,  this  deed,  according  to 
the  decisions  in  Wright  v.  Wakeford,{a)  and  Doe  v.  Peach^(b)  was 
[*118]  not  a  good  execution  *of  the  power.  Whilst  the  execution  remained 
void,  Mrs.  Pyott  made,  what  is,  within  the  terms  of  the  act,  an  entry  or 
claim,  which  was  so  perfectly  inconsistent  with  that  appointment,  that  it  must 
be  considered  as  defeating  it.  She  received  and  disposed  of  a  very  large  pro- 
portion of  the  moneys  for  which  the  settled  estates  were  sold,  and,  thereby, 
treated  them  as  her  own.  She  had  no  more  right  to  receive  that  part,  than  she 
had  to  receive  the  remainder ;  and  therefore,  this  being,  at  the  time,  a  void  ap- 
pointment, she  has  prevented  it  from  being  made  good  by  this  act  of  parliament. 
The  deed-poll  was  in  her  possession.  It  was  found  with  some  title-deeds  of 
property  to  which  it  did  not,  in  the  least  degree,  belong. 

[The  Vice-Chancellor : — She  was  executrix  to  her  husband.] 

Mrs.  Pyott  did  not  actually  cancel  this  document,  because  it  was  in  a  place 
where  she  could  hardly  expect  to  find  it.  This  is  therefore  a  case  within  the 
proviso  of  the  act ;  *'  That  this  act  shall  not  extend,  nor  be  construed  to  extend, 
to  revive  or  give  effect  to  any  appointment,  revocation  or  other  assurance  here- 
tofore made,  as  far  as  the  same  has  been  avoided  by  entry  or  claim."  Conse- 
quently the  appointment  is  good  for  nothing,  and  Sir  Robert  Johnson  Eden's 
claim  is  totally  out  of  the  question. 

Next,  as  to  the  claim  made  by  the  devisees.  Mrs.  Pyott  not  only  had  the 
power  of  appointment,  but  the  property,  the  subject  of  the  power,  was  absolutely 

hers  in  default  of  appointment. 
[*119]       Now,  was  this  real  or  personal  estate  in  Mrs.  Pyott  ?    In  order  to 
show  what  she  considered  the  nature  of  the  property  to  be,  her  acts 
and  dealings  may  be  admitted  in  evidence.     Hincheliffe  v.  Hinchcliffe,{c)  the 

(•)  4  TsDiit,  913.  (6)  8  M.  4d  8. 576.  (e)  3  Nm.  51C 
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case  on  the  Bishop  of  Peterborough'^  will ;  where  evidence  was  admitted  to 
show  what  he  considered  to  be  his  property  at  the  time  he  made  his  will,  with 
a  view  to  a  case  of  eleclion  under  the  will ;  and  that  was  not  decided  by  the 
words  of  the  will  solely,  but  by  those  words  aided  by  extrinsic  evidence. 
Druce  v.  Denison,(d)  is  an  authority  to  the  same  effect.  If  extrinsic  acts 
would  be  evidence  for  the  purpose  of  giving  effect  to  a  will,  with  reference  to 
a  question  of  election,  are  they  not  equally  evidence,  for  the  same  purpose,  with 
reference  to  the  question,  in  what  state  the  testatrix  considered  her  property  to 
be.  Admitting  it  to  be  settled  that  property  is  not  to  be  taken  as  it  was  found 
at  the  death  of  the  owner,  but  that  it  ought  to  be  considered  as  realty,  though 
it  is,  in  fact,  personalty,  or  personalty,  though  it  is,  in  fact,  realty,  notwithstand- 
ing  an  absolute  interest  be  vested  in  the  party,  still  some  acts  may  be  given  in 
evidence  to  prove  that  the  party  intended  that  the  property  should  remain  as  it 
was,  and  not  as  it  ought  to  have  been.  If  any  such  act,  done  by  a  person  who 
has  the  absolute  ownership,  is  proved,  the  right  to  convert  that  personalty  into 
realty,  or  that  realty  into  personalty,  is  gone  as  between  the  representatives  of 
that  person.  Ashby  v.  Palmer, {e\  Now,  what  are  the  acts  of  this  testatrix  ? 
She  has  done  all  those  acts  which,  for  another  purpose,  have-  been  brought 
under  the  consideration  of  the  court,  namely,  dealt  with  this  property  as 
personal  and  as  her  *own.  She  called  in  stock  which,  as  will  be  ar-  [*120] 
gued  on  the  other  side,  was  outstanding  for  the  purpose  of  being  in- 
vested in  real  estates,  invested  it  in  her  own  name,  and  sold  it  out  from  time  to 
time  :  she  called  in  a  sum  due  upon  a  mortgage,  and  invested  it  upon  a  bond. 
These  acts  of  the  testatrix,  though  applying  only  to  a  particular  portion  of  the 
property,  showed  her  intention,  as  to  the  whole,  that  the  property  should  be 
personalty  and  in  her  own  power.  And  it  is  material  to  recollect  that  the  trus- 
tee obeyed  her  directions,  and  did  not  suggest  that  any  trust  was  reposed  in 
him,  which  could  prevent  her  from  dealing  with  the  property  at  her  pleasure. 

Unless  the  property  in  dispute  passes,  there  will  be  a  part  of  the  will  which 
will  be  wholly  inoperative.  The  decision  in  Standen  v.  Sianden^{f)  (which  was 
afErmed  in  the  house  of  lords,)  is  an  authority  upon  this  point.  In  that  case 
the  words  were  :  **  whether  real  or  personal ;"  here  they  are  :  *•  whether  in  my 
own  name,  or  in  the  name  of  any  person  or  persons  in  trust  for  me."  The 
court,  in  the  case  of  Standen  v.  Standen,  thought  that  both  the  alternatives  of 
the  will  must  be  satisfied  ;  and  so,  here,  both  the  alternatives  of  this  will  must 
be  satisfied,  which  they  cannot  be  unless  this  property  passes  ;  as  the  testatrix 
had  no  other  in  the  name  of  any  trustee  in  trust  for  her.  The  testatrix  also 
devises,  specifically*  certain  real  estates  :  and,  if  the  court  does  not  hold  that 
this  property  is  personal  estate,  it  is  undisposed  of  altogether ;  for  she  had 
estates  to  which  the  expression :  '*  all  other  my  real  estates"  apply,  name* 
ly,  the  cottages.      Therefore,  if  this    is   not  to   be  considered  as  passing 

(i)  6  y«t.  385.    S«e  alio  PqU  v.  Lord  Somer9,  ibtd.  ZJ9.  (e)  1  Mor.  S'lfi. 

(/)  3  Vm.  J.  589,  and  6  Bro.  P.  C.  193,  ed.  Toml. 
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[*121]  under  the  ^residuary  clause  in  (he  will,  a  clause  which  shows  the 
utmost  anxiety  on  the  part  of  the  testatrix,  not  to  die  intestate,  there 
are  no  words  in  this  case  which  can  carry  it  to  any  body.  As  then  there  are 
words  which  show  that  the  testatrix  intended  to  devise  all  her  estates,  and  all 
her  property,  and  as  this  clearly  was  her  property,  it  must  pass,  either  under 
the  clause  in  the  will  giving  her  real  estate,  or  under  that  which  gives  her 
personal  estate.  It  cannot,  for  the  reasons  before  stated,  pass  under  the  devise 
of  the  real  estate,  and,  therefore,  must  pass  under  the  clause  which  disposes  of 
the  personal  estate. 

There  is  another  circumstance  that  ought  to  be  mentioned,  which  is,  that 
Mrs.  Pyott,  at  her  death,  had  all  the  deeds,  hy  which  this  property  was  se* 
cured,  in  her  possession. 

[Mr.  Home : — She  was  her  husband's  sole  executrix,  and  was  supposed  to 
be  his  heir  at  law.] 

Next :  the  settled  estates  had  been  wholly  sold  in  Mr.  Pyott's  life-time. 
Now  it  is  settled  that,  when  an  heir  at  law  takes  personal  estate,  because  it 
has  been  impressed  with  the  character  of  realty,  he  takes  it  as  personal  estate, 
and  it  does  not  remain  as  real  estate  in  him.  Mrs.  Pyott  was  one  of  her 
husband^s  co-heirs  in  gavelkind  ;  and,  therefore,  taking  the  appointment  to  be 
good,  she  would  still,  as  one  of  the  co-heirs,  succeed  to  a  portion  of  that 
property.  The  money  arisen  from  that  portion  of  the  property,  though  she 
took  it  impressed  with  the  character  of  real  estate,  would  be  personal  estate 
in  her,  and  therefore  that,  at  all  events,  belongs  to  those  who  represent  her 

personal  estate. 
[*122]        *Mr.  Sugden  and  Mr.  Bickersteth,  for  the  devisees  under  Mrs. 
Pyott's  will : — The  deed  poll  of  April,  1761,  is  not  now  an  operative 
instrument.    The  property,  having  originally  been  real  property,  has  retained 
its  original  character,  and  passes  by  the  devise  in  the  will. 

The  first  objection  to  this  deed  poll,  is  that  it  is  founded  on  the  execution  of 
a  power  of  revocation,  stated  to  have  existed  in  a  former  instrument,  of  the 
contents  of  which  every  body  is  ignorant  The  appointment  must,  therefore, 
fail,  because  it  can  only  be  sustained  as  a  valid  execution  of  the  power,  by 
showing  that  the  requisites  of  the  power  were  pursued.  That  has  not  been 
done.  But,  if  it  could  be  presumed  that  the  requisites  of  the  power  had  been 
complied  with,  this  is  not  a  case  in  which  such  a  presumption  could  be  admit- 
ted ;  because,  notwithstanding  the  supposed  execution  of  the  power  which 
gave  the  estate  to  the  husband,  he  never  claimed  it,  and  never  considered  him- 
self  as  entitled  to  any  benefit  under  the  appointment. 

There  are  two  other  reasons,  that  appear  on  the  face  of  the  appointment 
itself,  for  holding  it  to  be  inoperative  :  1st,  that  it  is  testamentary ;  2dly,  that 
it  was  not  to  operate  unless  the  husband  survived  the  wife,  which  event  did 
not  happen.  It  appears  that  this  deed  poll  was  intended  to  be  a  testamentary 
instrument,  from  the  directions  written  as  the  foot  of  it,  by  Mrs.  Pyott,  as  to 
her  burial ;  and  because  it  was  not  to  operate  at  all  until  her  death.    It  is 
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quite  clear  thai  she  did  noi  mean  lo  destroy  her  own  power,  to  defeat  her  own 
estate,  or  to  break  in  on  her  rights,  except  in  the  event  of  her  death. 
But,  if  this  instrument  is  not  testamentary,  *uo  interest  is  to  be  taken  [*123] 
under  it,  except  in  the  event  of  the  husband  surviving  the  wife,  which 
did  not  happen.  But,  if  these  objections  do  not  prevail,  then  we  contend  that 
this  appointment  has  been  waived,  by  a  long  course  of  dealing,  or  rather  the 
dealings  have  been  such  as  will  let  in  a  presumption,  either  of  a  revocation  or 
of  a  release.  The  evidence  for  the  devisees  shows  that  Mr.  Pyott  never  had 
the  remotest  suspicion  that  he  had  any  interest  whatever  in  this  properly.  In 
a  letter  written  by  him  on  the  subject  of  the  ^property,  on  the  22d  of  Septem- 
ber, 1793,  he  treats  himself,  simply, -as  tenant  forir  life,  and  states  that  his  fami- 
ly will  never  have  any  interest  iii'  this  property ••* 

Next,  llie  appointment  is  wrong  in  point  of  form,  because  the  signature  is 
not  attested  ;  and  no  construction  of  the  54  Geo.  3,  c.  168,  can  possibly  be 
admitted  which  would  go  to  revive,  as  a  valid  instrument,  that  which,  by  a 
long  course  of  dealing,  for  half  a  century  previously,  had  been  treated  and 
intended,  by  all  parties,  to  be  an  inoperative  instrument.  That  was  not  the 
intention  of  the  act  The  intention  of  the  act  was  that,  if  there  was  a  title 
that  had  been  acted  upon  as  good,  under  any  appointment,  then  the  informal 
execution  of  the  power  should  not  be  a  blot  on  the  title.  The  legal  or  equita* 
ble  means,  by  which  this  appointment  has  been  avoided,  are  the  acknowledg- 
ments, of  all  parties,  that  it  was  void.  The  husband,  who  was  interested 
under  that  appointment,  never  once  lays  the  least  claim  to  the  property.  He 
writes  letters  which  are  the  most  decisive  evidence  that  he  did  not  consider 
himself  entitled  to  it.  He  makes  no  disposition  of  it  by  act  inter  vsvot,  or  by 
his  will.  The  master's  report  shows  a  long  course  of  dealing,  by 
the  sale  of  *the  estates  and  declarations  of  trust,  in  which  no  pretence  [*124] 
of  right  is  even  set  up,  on  the  part  of  the  husband  ;  and,  in  the  direc- 
tions for  investing  the  moneys  produced  by  the  sales,  in  the  purchase  of  other 
estates  to  be  settled,  the  parties  refer  to  the  old  uses,  and  never  to  any  new 
uses  introduced  by  means  of  the  power  of  appointment. 

There  is  another  ground  on  which  it  may  be  contended  that  this  appointment 
is  at  an  end,  namely,  that  Mrs.  Pyott  had  a  power  to  revoke  by  either  deed  or 
will.  Now  her  will  cannot  be  satisfied  except  by  bringing  in  to  its  operation 
the  very  property  in  question :  therefore,  by  devising  property  which  is  neces- 
sary to  give  effect  to  the  words  of  her  will,  that  will  operated  as  a  revocation 
and  new  appointment. 

The  next  consideration  is,  whether  there  was  a  conversion  of  this  property 
from  real  into  personal  estate  ? 

The  power  of  sale  in  this  settlement  is  a  conditional  power,  and  is  much 
stricter  than  the  common  power  of  sale  and  exchange,  used  in  modern  limes. 
This  is  a  power  to  sell  and  exchange,  so  that,  in  case  of  a  sale,  the  moneys 
arising  by  sale  should  be  invested  in  the  purchase  of  other  estates,  and  thai 
then,  and  in  such  casei  the  estates  limited  by  the  original  instrument  shall  cease 
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and  determine.  The  limitations  of  the  original  estate  do  not  cease  and  deter- 
mine until  the  moneys  produced  by  the  sale  are  re-intested  in  the  purchase  of 
othe'r  lands,  and  all  those  lands  are  resettled  to  the  old  uses.  Doe  y.  Mar* 
^^^  tig)  Burgoigne  v.  Fox,(h)  As  these  uses  were  never  to  be  defeat* 
[*]25]  ed,  except  by  introducing  other  estates,  *subjecl  to  the  limitations  of 
the  settlement,  the  intention  of  the  parties  to  this  settlement  was  that 
the  property  settled,  or  that  which  should  come  in  lieu  of  it,  never  should  lose 
the  impression  which  had  been  put  on  it  of  the  character  of  real  estate,  until 
some  person  who  had  the  absolute  estate  in  fee  simple,  chose  at  once  to  put  an 
end  to  it,  and  convert  it  into  personalty.  It  is  impossible  that  any  state  of  cir- 
cumstances could  exist  which,  in  such  a  case,  could  enable  parties  to  change 
the  character  which  that  property  had  acquired  by  the  settlement;  the  object 
of  those  parties  being,  during  the  whole  continuance  of  the  uses  of  that  settle- 
ment, to  keep  the  property  subject  to  those  uses,  whether  it  was  the  old  or  the 
substituted  property*  impressed  with  the  character  of  real  estate.  Now  what 
were  the  acts  done  with  a  view  to  change  this  character?  Every  one  of  the 
acts  of  these  parties,  so  far  from  showing  that  it  was  their  intention  that  there 
should  be  a  change  of  character,  would  have  themselves  changed  the  character 
if  even  it  had  been  monevt  whereas  it  is  impressed  with  the  character  of  real 
estate  ;  and  it  is  for  the  other  side  to  show  that  it  has  lost  that  original  character, 
and  has  been  converted  into  personally.  In  all  the  conveyances  to  the  pur- 
chasers, except  one,  there  is  a  recital  that  it  was  the  intention  of  the  parties  to 
re-invest  the  money  in  the  purchase  of  other  lands,  pursuant  to  the  directions 
of  the  settlement.  What  stronger  declaration  than  this  could  be  made,  that 
the  original  character  should  continue  7  So  far  from  there  being  an  attempt  at 
a  conversion,  there  is  the  most  express  declaration  by  the  parties,  that  the 
money  shall  continue  as  personal  estate  until  it  could  be  re-invested  in  land, 
and  no  longer.  Then  what  was  done  with  the  moneys?  They 
[*126]  *were  all  invested  in  securities,  in  the  name  of  a  trustee,  for  the  ex- 
press purpose  of  being  re-invested,  according  to  the  directions  of  the 
settlement.  Those  recitals  were  inserted,  in  the  different  conveyances  to  the 
purchasers,  for  their  security  and  indemnity,  and  to  fix  the  trustees  so  that  they 
could  never  depart  from  the  trust  which  they  had  to  execute.  The  purchasers 
knew  that,  unless  the  property  was  jetained  as  realty,  they  never  could  have  a 
title.  Can  it  be  allowed,  therefore,  that,  by  construction,  the  court  should  be 
asked  to  hold  that  the  trustees  have  committed  a  breach  of  trust,  the  effect  uf 
which  would  be  to  defeat  that  very  title  which  they  themselves  professed  to 
make  ?  A  court  of  justice  was  never  called  on  to  make  a  stronger  presumption 
against  all  propriety.  Upon  this  point  the  deed  of  the  14th  of  January,  1796, 
is  of  great  importance  :  it  not  only  proves  that  Mr.  Pyott,  himself,  set  up  no 
claim  to  this  property,  but  considered  the  original  uses  of  the  settlement  as 
existing  uses.  It  also  proves,  to  demonstration,  the  intention  to  keep  the  cha« 
racter  of  real  estate  impressed  on  the  property. 

(g)4T.R.S9.  (il)  1  Atk.  575. 
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The  testatrix,  at  the  time  of  making  her  will  (without  regard  to  the  fund 
which  is  the  subject  of  discussion)  had,  in  the  language  of  her  will,  securities 
for  money,  and  money  in  the  public  stocks  or  funds.  Under  these  circumstances 
she  addresses  herself  to  the  duty  of  making  her  will.  On  the  face  of  it  we 
find  a  devise  of  real  estate,  and  a  bequest  of  personal  estate ;  and  the  only 
question  is  under  which  the  property  in  dispute  is  to  pass.  The  devise  of  her 
capital  messuage  or  mansion  house,  and  the  buildings,  gardens,  grounds  and 
appurtenances  to  the  same  belonging  or  therewith  used,  would  pass 
the  whole  of  the  ^property  in  Saint  Martin's  parish,  including  the  [*127] 
cottages.  Doe  t.  CoUins.{i)  But  if  that  devise  does  not  include  the 
cottages,  they  will  pass  by  the  words :  "  and  all  and  singular  other  my  mes- 
suages, lands,  tenements  and  hereditaments,  and  parts  and  shares  of  any  mes- 
suages, lands,  tenements  or  hereditaments."  Then  follow  these  words  :  '*  and  all 
other  my  real  and  leasehold  estates  whatsoever  and  wheresoever."  There  must 
then  be  something  still  left  for  those  other  words  to  operate  upon.  What  can 
pass  by  them  but  the  money  impressed  with  the  character  of  real  estate,  which 
was,  to  all  intents  and  purposes,  real  estate  ?  In  another  part  of  the  will  we 
shall  find,  not  only  the  limitations,  which  show  that  she  had  a  considerable 
estate  in  her  view,  but  also  a  power  of  leasing,  which  it  is  impossible  for  any 
body  to  read  without  being  satisfied  that  she  meant  considerable  property  to  be 
acted  on  by  her  will.  The  words  that  occur  in  this  power  of  leasing,  are  never 
used,  unless  the  subject  intended  to  be  demised  is  land,  in  its  common  accep- 
tation, and  not  a  mere  messuage.  The  whole  form  of  the  will  is  decisive  of 
her  intention  to  give  a  considerable  property  as  real  estate,  in  short,  to  give 
every  thing  that  had  the  character  of  real  estate,  or  was  impressed  with  that 
character  ;  and  she  has  expressed  that  intention  in  too  unambiguous  a  manner  to 
admit  of  doubt.  Then  comes  the  gift  of  the  personal  estate,  under  which  it  is 
insisted  that  this  property  passes. 

The  first  observation  that  arises  on  this  part  of  the  will,  is  that  there  is  no 
property  here  given,  but  what  the  testatrix  had  property  to  answer,  inde- 
pendent of  that  in  dispute*  The  words  :  "  and  whether  such  property 
*be  vested,  or  standing  in  my  own  name,  or  in  the  name  of  any  person  [*128] 
or  persons  in  trust  for  me,  or  for  my  use  or  benefit,"  are  general  words, 
and  do  not  designate  any  property  standing  in  the  name  of  other  persons  as 
trustees,  but  show  that  she  meant  to  give  all  her  personal  estate,  whether  in 
her  own  name,  or  in  the  name  of  any  person  as  trustee  for  her.  As  late  as 
1804,  there  had  been  a  fund  of  trust  money  standing  in  the  name  of  a  trustee 
for  her,  and  which  she  afterwards  received.  She  might  suppose  that  there 
was  other  trust  money  that  was  still  outstanding.  It  is  impossible  she  could 
mean  to  include,  under  such  words  as  these,  that  which  was  worthy  of  being 
put  forward  as  a  substantive  subject  of  gift,  that  the  parties  might  know  what 
she  was  so  liberally  bestowing  upon  them.     Besides,  the  testatrix  expressly 

(09T.A»498. 
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refers  to  the  parts  and  shares  of  different  estates  ;  and  those  words  seem  to  be 
used  for  the  express  purpose  of  pointing  out  the  particular  source  frooo  which 
these  funds  arose. 

It  has  been  argued  that,  because  some  portion  of  the  moneys  was  after* 
wards  withdrawn  from  the  trusts  on  which  they  were  placed,  and  disposed  of 
by  Mrs.  Pyott  at  her  own  pleasure,  and  by  that  means  converted  from  land 
into  personalty,  therefore,  the  whole  must  be  considered  to  be  so  converted, 
that  is  an  argument  which  is  without  any  foundation  at  all ;  and,  if  it  had  any 
effect,  it  must  tend  to  show  that  what  she  did  not  do  with  respect  to  the  other 
funds,  she  never  intended  should  be  done  at  all. 

The  decision  of  the  house  of  lords  in  Standen  y.  Standen,{k)  was 
[*129]  expressly  confined  to  the  real  estate ;  *and,  whenever  that  case  is  cited, 
it  is  alwas  confined,  as  an  authority,  to  the  real  estate  :  it,  therefore,  is 
a  decision  which  supports  ihe  claim  of  our  clients.  Not  only  are  the  facts,  as 
they  appear  by  the  deeds,  all  in  favor  of  the  devisees,  but,  down  to  1804,  this 
lady  was  a  married  woman,  and,  therefore,  until  that  time  she  could  do  no  act 
to  convert  the  property  from  real  into  personal  estate.  Rashley  v.  Masters  ;(/) 
Kirkman  v.  Miles  ;{m)  Biddulph  v.  Biddulph;{n)  and  Wheldale  v.  Pari- 
ridgey{o)  are  authorities  in  favor  of  the  devisees'  claim. 

Mr.  Home,  Mr.  Pepys  and  Mr.  Turner^  for  Sir  R.  J.  Eden  : — A  portion  of 
the  settled  estates,  not  distinguished,  by  any  thing  in  the  settlement,  from  the 
rest,  consisted  of  land  of  gavelkind  tenure.  There  was  one  general  power  of 
selling  and  exchanging  in  the  settlement,  without  reference  to  the  peculiar 
tenures  of  the  property  ;  and  the  question,  upon  this  part  of  the  case,  is,  what 
is  the  character  of  the  money  produced  by  the  sale  of  those  gavelkind  lands  ? 
Nobody  will  deny  that,  from  the  moment  when  that  gavelkind  land  was  sold, 
and  therefore  became  entirely  out  of  the  settlement,  the  parties  had  nothing  to 
do  with  that  land,  but  only  with  the  money  produced  by  its  sale ;  and  the  set- 
tlement declares,  generally,  that  the  money  produced  by  the  sale  of  the  real 
estates  originally  in  the  settlement,  shall  be  re-invested  in  the  purchase  of  real 
estate,  not  that  the  proceeds  of  the  gavelkind  land,  shall  be  re-invested 
[*130]  in  other  lands  of  gavelkind  ^tenure,  or  the  proceeds  of  the  land  of  com- 
mon law  descent,  be  invested  in  lands  of  common  law  descent.  It  is, 
therefore,  impressed,  till  it  is  laid  out,  with  the  character  of  real  estate  :  and 
the  question  is,  whether  it  is  impressed  with  the  charcter  of  that  real  estate  of 
which  it  was  the  produce.  Now,  when  we  say  it  is  money  impressed  with  the 
character  of  real  estate,  it  is  not  because  it  is  money  produced  by  the  sale  of 
real  estates,  but  because  the  settlement  declares  that  it  shall  be  laid  out  in  land. 
It  is  impressed,  therefore,  with  the  character  of  real  estate,  not  with  reference 
to  the  lands  sold,  but  with  reference  to  the  lands  to  be  purchased.  If  the  lands 
to  be  purchased  were  to  have  been  gavelkind  lands,  there  ought  4o  have  been 

{k)  6  Bra.  P.  C.  193.  (/)  1  Vet.  J.  SOI.  (in)  13  Vei.  J.  338. 
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a  declaration  in  the  settlement  to  that  effect,  because  that  U  an  ezcepiion  from 
the  general  law  of  England  with  respect  to  tenure ;  and,  there  being  no  such 
direction,  the  legal  inference  is  that  the  lands  to  be  purchased,  are  lands  of 
common  law  inheritance. 

It  is  clear,  from  the  evidence,  that  the  deed  poll  of  1760,  must  bare  been 
destroyed  in  Mrs.  Pyoti's  life-time. 

If  there  was  any  informality  in  the  attestation  of  the  deed-poll,  the  defect  is 
remedied  by  the  54  G.  3.  c.  168.  The  dealing  with  the  property,  which  it  has 
been  contended  had  the  effect  of  an  entry  or  claim,  took  place  in  consequence 
of  the  mistaken  notion,  then  entertained,  that  Mrs.  Pyott  was  her  husband's 
heir ;  and,  therefore  there  was  no  person,  as  she  thought,  with  whom  she  could 
contest  the  appointment.  Mrs.  Pyott  did  not  destroy  the  deed  poll  of  1761, 
but  preserred  it. 

*That  deed  poll  was  not  testamentary,  either  in  form  or  in  sub-  [*13I] 
stance.  It  reserved  a  power  of  revocation,  which  would  have  been 
unnecessary,  if  it  had  been  a  testamentary  instrument ;  and  it  operated  from 
the  time  of  its  execution,  by  giving  an  interest  vested  in  prcMenti^  to  com- 
mence in  enjoyment,  infuturo.  Nor  was  the  appointment  intended  to  operate 
in  the  event  only  of  Mr.  Pyott  surviving  his  wife  :  for  it  extends  to  the  children 
of  the  marriage  and  to  Mr.  Pyott's  heirs. 

The  will,  neither  by  expression  nor  inference,  shows  an  intention  to  revoke 
the  deed  poll.  It  contains  no  disposition  of  the  disputed  property.  The  cot- 
tages satisfy  the  residuary  devise.  Doe  v.  Collins,  does  not  apply,  for  the 
cottages  were  not  occupied  with  the  mansion  house,  but  were  let  to  different 
tenants.  If  Mrs.  Pyott  had  intended  to  revoke  the  appointment,  she  might 
have  done  it  in  two  lines. 

Then  it  is.said  that  a  release  is  to  be  presumed.  Now,  Mr.  Pyott,  in  his 
letter  of  September,  1793,  speaks  of  his  life  estate  in  the  property,  which  he 
could  not  have  had  except  under  the  deed  poll :  and,  in  his  letters  which  have 
been  proved,  he  treats  the  property  as  his  own,  as  that  on  which  he  intends  to 
spend  the  remainder  of  his  days,  and  seems  most  anxious  to  preserve  the  title 
deeds  relating  to  it.  The  expression  in  one  of  those  letters,  "  as  the  estate 
will  not  go  to  my  family,"  is  a  mere  loose  expression  used  to  a  stranger,  and 
meant  nothing.  The  property  must  have  gone  to  his  heir,  either  by  the  ap- 
pointment, or  without  it,  as  the  same  individual  was  the  heir  of  both  the 
husband  and  the  wife.  At  the  time  the  deed  of  covenant  of  January, 
1796,  was  executed,  there  was  no  probability  *of  Mrs.  Pyott  having  [*132] 
children ;  but  the  parties  seem  anxious  to  preserve  the  tntsts  and  powers 
of  the  settlement.  This  could  be  for  no  other  purpose,  than'to  preserve  the  inters 
ests  of  those  who  claimed  under  the  appointment.  Why  were  the  large  sums 
BOW  in  dispute,  suffered  to  continue  in  the  hands  of  trustees,  if  the  appointment 
was  revoked  or  released,  and  those  sums  had  become  the  absolute  property  of 
Mrs.  Pyott?  The  letter  from  Mrs.  Pyott  to  Mr.  Ellin,  was  written  to  a 
stranger  who  had  nothing  to  do  with  the  settlement.     She  was  the  visible 
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owner  of  the  property.  And  that  letter  affordi  evidence  for  us  ;  for  in  it  she 
declines  to  receive  the  725/.,  and  shows,  by  the  reference  to  her  solicitor,  that 
she  knew  the  money,  if  paid  in,  was  to  be  re*invested  in  a  particular  noode, 
and  in  the  name  of  trustees,  and  not  to  be  paid  to  her  or  her  bankers.  Jones 
v.  Tucker  ;{n)  Jones  "v.  Curry  ;{o)  Lewis  v.  Lewellyn  ;{p)  Lingen  v.  SowrayJq) 

Mr.  Simons,  for  Mr.  Davison,  one  of  the  co-heirs  in  gavelkind,  said  that  it 
would  be  inequitable  to  hold  that  the  heir  at  common  law  was  entitled  to  the 
whole  of  the  funds  in  dispute  :  that  if  a  bill  had  been  filed  to  have  the  pro- 
perty re-invested,  the  court,  when  it  saw  that  the  bulk  of  the  property  sold  had 
been  land  in  Kent,  that  the  paities  resided  in  that  county,  and  that  part  of  the 
money  had  been  laid  out  on  a  mortgage  there,  would  direct  so  much  of  the 
money  as  had  arisen  from  the  sale  of  the  Kentish  estates,  to  be  re- 
[*133]  invested  in  land  in  that  county  ;  and  that,  as  part  of  the  ^proceeds  of 
the  settled  estates  had  been  re-invested  in  the  purchase  of  the  other 
two-thirds  of  Stoneheap  Farm,  and  as  there  was  no  power  given  by  the  settle- 
ment ta  re-sell  those  two-thirds,  Mr.  Davison  was  entitled  together  with  Sir 
R.  J.  Eden,  to  two-thirds  of  the  money  arisen  from  the  sale  of  that  farm. 

Mr.  Spence^m  reply: — The  deed  of  1796  operates  most  strongly  in  our 
favor ;  for  it  appears  by  the  recitals  of  it,  that  Mr.  and  Mrs.  Pyott  had  received 
the  whole  of  the  purchase  moneys  ;  which  plainly  shows  that  they  considered 
that  they  had  the  whole  control  over  those  moneys.  That  deed  was  executed 
for  the  indemnity  of  the  trustees  merely,  and  does  not  show  any  anxiety,  on 
the  part  of  Mr.  and  Mrs.  Pyott,  that  the  moneys  should  be  considered  as  moneys 
to  be  laid  out  in  land.  The  mortgage- deeds  were  found  in  Mrs.  Pyott's  poses- 
sion  at  her  decease.  That  shows  that  she  was  considered  to  be  the  absolute 
owner  of  the  moneys,  and  that  it  was  no  longer  thought  necessary  that  these 
moneys  should  be  re-invested  in  the  purchase  of  land.  Under  the  word  *'  ap- 
purtenances,** in  the  residuary  devise,  the  cottages  cannot  pass  ;  for  they  are 
divided  from  the  mansion-house  by  a  turnpike  road,  and  were  not  occupied 
with  the  house.  They  passed  under  the  words :  "  and  all  other  my  real  estates,'* 
&c. ;  there  is,  therefore,  property  to  answer  those  words. 

The  leasing  power  refers  to  the  mansion  house,  gardens  and  appurtenances 
only,  and  supports  our  claim.  The  anxiety  which  the  testatrix  displays  about 
her  property  at  St.  Martin's  hill,  shows  that  she  considered  it  to  be 
[*134]  the  most  valuable  part  of  her  real  property.  ^Lingen  v.  Sowray^{r) 
is  distinguishable  from  this  case.  For  there  the  wife  had  an  estate 
for  life  intervening  between  the  life  estate  and  the  reversion  in  the  husband,  so 
that  he  had  not  the  entire  interest  in  the  property  ;  and,  besides,  there  were 
some  securities  upon  which  the  will  could  operate ;  but  here  the  will  cannot 
be  answered,  without  including  in  it  the  funds  in  dispute.  That  case,  there- 
fore, becomes  an  authority  for  us ;  for,  if  there  had  not  been  any  securities  ex- 

(n)  9  Mer.  533.  (o)  1  Swam.  66.         '  '  ip)  I  Tarn.  ARum. 

(9)  1  P.  4(  W.  179.  8.  C.  FkM.  Cfau.  400.  (r)  1  P.  W*  179.    8.  C.  Ftac.   Glis.400. 
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cept  those  in  question,  in  that  case,  the  court  would  have  come  to  a  different 
conclusion.  Here  too  money  in  the  funds,  and  securities  for  money,  whether 
in  the  name  of  trustees  or  of  the  testatrix,  are  specifically  bequeathed,  and  are 
charged  by  the  testatrix  with  legacies  to  a  very  large  amount,  which  shows  that 
she  expected  that  the  funds  so  charged  would  be  of  a  sufficient  amount  to  pay 
the  legacies  ;  which  will  not  be  the  case  if  the  construction  which  the  devisees 
contend  for,  is  to  prevail ;  and,  if  it  does  prevail,  this  part  of  the  will  will  be 
useless,  because  there  will  be  nothing  to  answer  it.  In  Rashley  v.  Masters^{s) 
the  question  in  the  present  case  did  not  arise,  as  the  dispute  was  between  the 
heir  and  devisee,  and  there  was  no  pretence  for  saying  that  the  5000/.  passed 
as  personal  property.  In  Biddulph  v.  Biddulph,{t)  there  was  an  absence  of  all 
intention ;  and  there  were  funds  to  answer  either  description  of  property. 
Kirkman  v.  Miles(u)  is  a  strong  case  in  our  favor ;  for,  in  that  case,  the  court 
held  that  a  presumption  of  conversion  did  not  arise  on  a  possession  for  so  short 
a  period  as  two  years.  But  here  is  a  possession  of  the  mortgages,  as 
mortgages,  *from  1795  down  to  1816,  the  year  of  Mrs.  Pyolt's  death.  [•ISS] 
If,  in  the  cited  case,  there  had  been  as  long  a  possession  as  there  is  in 
this,  the  court  would  have  come  to  a  different  conclusion.  Wheldale  v.  Part- 
ridge{x)  is  also  I  submit  an  authority  for  us,  because  it  decides  that  the  property 
must  be  taken  as  it  is  found  at  the  death.  Mrs.  Pyott,  in  her  letter  written 
in  1814,  says  "the  mortgage  I  hold,"  and,  therefore,  treats  it  as  her  personal 
estate.  We  therefore  contend  that  the  property  ifi  question  was  converted, 
out  and  out,  into  personal  estate  ;  but  if  it  was  not,  we  claim  it  under  the  spe- 
cific words  of  the  residuary  clause ;  for  otherwise  there  will  be  n<3  property  to 
satisfy  those  words,  there  being,  at  Mrs.  Pyotl's  death,  no  property  standing  in 
the  name  of  any  person  in  trust  for  her,  except  the  funds  in  this  cause.  Stan- 
den  y,  Standen.{y)  ' 

The  Vice- Chancellor,  after  staling  the  contents  of  the  master's  report, 
proceeded  thus  : — The  claims  that  have  been  made  to  the  funds,  the  subject  of 
this  suit^  are  three.  First  of  all.  Sir  Robert  Johnson  Eden,  who  is  found  by  the 
master,  to  have  been  the  heir  at  law  of  Mr.  Pyott,  claims,  in  that  character  the 
sums  of  8900/.,  1000/.  and  1500/.,  which  were  derived  from  the  sale  of  the  set- 
tled estates ;  he  claims  them  by  virtue  of  an  appointment,  the  terms  of  which  I 
shall  shortly  have  to  allude  to,  which  was  made  in  the  year  1761^  by  Mrs. 
Pyott.  A  claim  is  also  made  to  the  same  sums,  by  those  who  are  the  devisees 
under  Mrs.  Pyott's  will,  of  her  real  estate,  in  words  on  which  I  shall  also  have 
to  comment ;  and  a  claim  is  also  made  to  the  same  sums,  by  the  persons  who 
claim  under  the  residuary  bequest  in  Mrs.  Pyott's  will. 

*The  first  question  then  is,  whether,  under  the  appointment  which  was   [*I  36] 
made  in  the  year  1761,  the  heir  of  Mr.  Pyott  can  claim  ?    [His  Honor 
here  stated  the  contents  of  the  deed  poll.]    The  first  objection  that  is  made  to 
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the  validity  of  this  appointment  of  the  14th  April,  1761,  is  that  it  appears  that, 
before  it  was  executed,  there  was  some  other  appointment  made  by  a  deed  poll 
of  the  20th  of  June,  1760  ;  and  it  is  said  that,  because  it  does  not  appear  what 
has  become  of  that  deed  poll,  and  because  it  is  impossible,  if  it  does  not  appear, 
to  be  quite  sure  that  that  deed  poll  itself  has  been  revoked  by  the  appointment 
of  the  14th  of  April,  1761,  and  because  it  might  happen  that,  if  it  was  not 
revoked,  the  limitations  contained  in  it  would  be  utterly  inconsistent  with  the 
limitations  contained  in  the  instrument  of  the  14th  of  April,  1761,  therefore, 
the  instrument  of  the  14th  of  April,  1761,  cannot  be  considered  as  a  Talid 
appointment.  It  appears  to  me  that  there  is  no  foundation  for  that  objection. 
Here  we  have  an  instrument  under  hand  and  seal,  solemnly  made,  expressly 
recognizing  the  instrument  of  June  preceding,  and  formed  for  the  express  pur- 
pose of  revoking  that  instrument,  and  making  new  limitations  apparently  incon- 
sistent with  it ;  and  I  apprehend  that  the  very  fact  which  comes  out  in  evidence, 
namely,  that  this  instrument  of  the  14th  of  April,  1761.  has  been  preserved, 
and  was  found  with  the  title  deeds  relating  to  the  estates  of  Mrs.  Pyott  con* 
trasted  with  the  fact  that  the  deed  poll  which  was  intended  to  be  rendered  null 
and  inoperative  by  means  of  the  instrument  of  the  14th  April,  1761,  is  nowhere 
to  be  found,  is  a  strong  circumstance  to  fortify  the  presumption  that  the  instru* 
ment  of  the  June  preceding  was  made  null  and  inoperative,  and  was  destroyed 
because  it  had  been  made  null  and  inoperative,  and,  therefore,  of  no 
[*137]  value.  *The  instniment,  which  was  intended  to  be  an  operative  in- 
strument, is  preserved.  The  instrument  which  was  intended  not  to 
be  operative,  and  to  be  null,  has  not  been  preserved ;  and  I  am  asked,  when 
I  find  something  so  clear  and  explicit  as  the  intention  of  the  party,  declared  by 
the  existing  and  forthcoming  instrument  of  the  14th  April,  1761,  to  pay  no 
regard  to  it  whatever,  and  to  consider  it  as  altogether  inoperative,  because  a 
conjecture  is  made  that  the  power  of  revocation  reserved  in  the  deed  of  the 
June  preceding,  was  not  duly  executed  by  this  instrument  of  the  14th  April, 
1761,  deliberately  made  for  the  purpose  of  revoking  it.  My  opinion  is,  that  I 
am  bound  to  act,  and  must  feel  my  judgment  concluded  by  that  which  is 
plain  and  explicit,  and  that  I  cannot  allow  this  instrument,  which  apparently  is 
a  perfect  and  valid  instrument,  to  be  set  aside  and  overruled  by  a  conjecture  as 
to  the  contents  of  that  deed,  which  cannot  be  produced. 

Then  it  is  said,  with  respect  to  the  nature  of  this  instrument  of  the  14th 
April,  1661,  that  it  is  to  be  considered  as  altogether  a  testamentary  instrument, 
and  not  merely  so,  but  that  it  is  to  be  considered  as  an  instrument  which  was 
never  intended  to  take  any  effect  at  all,  except  in  the  event  of  Mr.  Pyott  sur* 
viving  Mrs.  Pyott;  and,  if  that  was  a  right  construction,  then  there  would  be 
an  end  of  the  question,  as  far  as  it  is  raised  by  the  instrumeut  of  the  14th 
April,  1761.  Now  it  is  perfectly  true  that  this  instrument  does  appoint  a  life 
estate  to  Mr.  Pyott,  in  the  event  of  his  surviving  his  wife.  He  could,  by  the 
terms  of  the  settlement,  take  an  interest  for  his  life  no  otherwise  than  by  her 
appointment ;  and,  as  she,  by  the  limitations  of  the  settlement,  took  the  life 
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estate  in  possession,  be  could  take  a  life  estate  in  ren>ainder  only ; 
*and,  therefore,  I  find  that,  when  she  has  appointed  the  life  estate  to  [*138] 
him,  to  take  effect  inomediately  after  her  death,  she  has  intended  to 
execute  the  power  which  was  giyen  to  her,  to  appoint  the  life  estate  to  hitn 
after  her  deaih.  But  it  is  quite  clear  that,  for  the  purpose  of  enabling  him  to 
take  that  life  estate,  he  must  survive  her.  But  the  instrument  goes  further  ; 
because  she  says,  from  and  immediately  after  her  death,  in  ccse  she  should 
leave  any  child  or  children  by  her  husband  living  at  the  time  of  her  death,  to 
her  husband  for  his  natural  life ;  and,  after  the  decease  of  her  husband,  she 
appointed  the  premises  to  the  child  or  children  which  she  should  leave,  by  her 
said  husband,  living  at  the  time  of  her  death ;  but,  if  she  should  leave  no  child- 
ren, by  her  husband,  living  at  the-  time  of  her  death,  then,  from  and  imme- 
diately after  her  death,  she  appointed  the  same  premises  unto  the  use  of  her 
husband,  his  heirs  and  assigns  for  ever ;  which,  in  the  particular  contingency 
which,  in  fact,  did  happen,  of  her  leaving  no  child  or  children,  by  her  husband, 
living  at  the  time  of  her  death,  was  an  immediate  appointment,  to  take  effect 
from  the  execution  of  the  instrument,  of  the  fee  simple  to  the  husband  :  and, 
supposing  that  she  had  not  made  the  appointment  to  depend  upon  the  fact  of 
her  not  leaving  children  living  at  her  death,  there  is  no  doubt  that,  under  this 
instrument  the  husband  would,  on  the  mere  execution  of  iti  have  had  in  him- 
self a  vested  estate  in  reversion  :  but,  inasmuch  as  the  estate  appointed  to  him, 
is  made  to  depend  on  the  contingency  of  her  not  leaving  children  living  at  her 
death,  the  only  difference  is  that,  immediately  upon  the  execution  of  the  in- 
strument, he  had  an  absolute  right  to  the  estate  in  reversion  ;  provided,  only, 
that  future  contingency  happened,  by  means  of  which  the  reversion  would  take 
effect  in  possession.  It  ^appears  to  me,  therefore,  that  this  is  an 
instrument  which,  with  respect  to  the  reversion,  had  an  immediate  [*]39] 
effect  from  the  time  of  its  execution. 

Then  a  question  arises,  what  effect  the  will  has  had  upon  this  instrument. 
Before  I  go  to  that,  however,  I  must  allude  to  another  point,  namely,  the  ques- 
tion whether  this  instrument  can  be  considered  a  valid  instrument  with  regard 
to  the  form  of  the  attestation.  The  power  given  by  the  settlement  was  a 
power  to  appoint  by  any  writing  or  writings  under  her  hand  and  seal,  attested 
by  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament,  or  any 
writing  purporting  to  be  her  last  will  and  testament,  to  be  by  her  signed  and 
published  in  the  presence  of  three  or  more  credible  witnesses.  The  first  ob- 
servation that  arises  upon  this,  is  that  the  power  which  was  executed,  or  which 
was  intended  to  be  executed,  by  the  instrument  of  the  14th  April,  1761,  was 
not  the  power  which  was  given  in  the  settlement,  but  was  the  power,  what- 
ever that  power  was,  which  was  contained  in  the  instrument  of  the  June 
preceding  ;  and  it  by  no  means  follows,  as  a  matter  of  course,  that,  when  this 
lady  had  once  executed  her  power  of  appointment  by  the  instrument  of  June, 
1760,  she  reserved  the  power  of  revocation  and  new  appointing,  precisely  in 
the  same  words  as  were  expressed  in  the  settlement,  which  authorized  the 
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appointment  made  by  the  instrument  of  June.(y)     And,  if  any  presomption 
was  to  be  entertained,  it  would  be  presumed  rather  that  this  instrument, 
[•140]    which  professes  to  be  an  execution  of  the  power  of  roTOcation  •con- 
tained in  the  instrument  of  June  preceding,  was  an  instrument  which 
executed  the  power  veserved  by  the  instrument  of  June  preceding,  in  the  man- 
ner in  which  that  power  was  reserved ;  and  it  is  a  gratuitous  assumption  that 
has  been  taken  in  the  course  of  the  argument,  that  it  is  to  be  taken  that  the 
power  to  be  executed  was  the  power  that  is  contained  in  the  settlement.     But 
it  is  observable  that  this  lady,  by  the  very  instrument  which  she  executed  in 
April,  1761,  has  reserved  to  herself  a  power  of  revocation  which  in  a  great 
degree  tallies  with  the  power  which  was  reserved  in  the  settlement ;  and  I 
think,  therefore,  that  the  fairest  and  the  most  satisfactory  mode  of  considering 
the  case  would  be  upon  the  supposition  that  the  power  which  was  contained  in 
the  instrument  of  June,  preceding,  was  a  power  of  revocation  corresponding 
with  the  power  that  was  contained  in-  the  settlement.    On  that  supposition 
then  the  case  should  be  considered.    If  it  were  so,  why  then  the  power  was 
to  be  executed  by  a  writing  under  her  hand  and  seal,  attested  by  two  or  more 
credible  witnesses.     Now  the  instrument  that  is  produced,  is  an  instrument 
which  appears  to  be  signed  by  Ann  Pyott,  which  has  her  seal,  and  which  has 
an  attestation  in  these  words  :  ''  sealed  and  delivered  in  the  presence  of,"  &c. 
Now  the  statute  that  has  been  alluded  to  was  passed  in  consequence  of  the 
cases  of  Wright  v.   Wakeford^  and  Doe  v.  Peach,      Before  that  case  of 
WrigtU  V.  Wdkeford  was  decided,  the  case  of  Macqueen  v.  Farquhar{z)  had 
occurred ;  and  there  a  power  had  been  reserved  to  a  person,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  him  signed  and  sealed  in  the  presence  of 
two  or  more  witnesses,  to  appoint;  and  the  deed,  which  was  intended 
[•141]    to  be  •executed  in  pursuance  of  the  power,  was  a  deed,  expressed,  in 
the  body,  to  be  signed,  sealed  and  executed  in  the  presence  of  three 
credible  witnesses.    Now  the  witnesses  who  attested  that  deed,  are  stated  in 
the  indorsement  of  attestation  on  the  deed,  to  attest  the  sealing  and  delivery 
only  ;  and  the  question  was,  whether  that  was  sufficient ;  for  the  instrument 
was  to  be  signed  and  sealed  in  the  presence  of  two  witnesses,  and  the  attes* 
tation  expressed  that  the  witnesses  attested  the  sealing  and  delivery  only  ;  and 
Lord  Eldon  says :  '*  the  fact,  in  all  probability,  is  that  the  person  who  prepared 
the  attestation  indorsed  the  ordinary  words,  not  attending  to  the  circumstance 
that  the  party  was  doing  the  act  by  this  deed  purporting  to  be  signed,  sealed 
and  executed  in  the  presence  of  the  witnesses.    Upon  the  question  whether, 
after  execution,  it  ought  to  be  taken  that  he  did  sign  in  the  presence  of  the 
witnesses  attesting  the  sealing  and  delivery,  there  would  be  a  miscarriage  in  a 
judge  directing  the  jury,  if  that  fact  was  found,  not  to  presume  that  the  deed 
was  signed  in  the  presence  of  the  same  witnesses  at  it  professed  to  be.    The 

(y)  The  appointment  made  by  Um  deed  poU  of  April,  1761.  parports  to  be  an  encntion  of  tbe 
power  reserved  by  the  eetUement.  (s)  11  Vea.  467. 
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altestatioD,  therefore,  ii  good."    It  is  to  be  observed  that  there  were  no  direc- 
tions, in  the  instrument  which  reserved  the  power,  as  to  any  attestation  at  all ; 
but  it  was  only  directed  that  the  instrument  should  be  signed  and  sealed  in  the 
presence  of  two  or  more  witnesses.      After  that  case,  came  the  case  of 
Wright  T.  Wakejord ;  there  the  power  was  given,  to  be  executed  with  the 
consent  of  certain  persons,  testified  by  writing  under  their  hands  and  seals ; 
attested  by  two  or  more  credible  witnesses  and  the  instrument  which  professed 
to  be  made  in  execution  of  the  power,  appeared,  on  the  face  of  it,  to  be  signed 
and  sealed  and  delivered  ;  but  the  attestation  on  the  deed,  which  was 
made  at  the  time  of  the  sealing  *and  delivering  of  the  deed,  was    [*142] 
an  attestation  to  the  facts  of  the   sealing  and  delivery  only :  and 
when  the  case  came  before  Lord   Chancellor  Eldon,  he  discussed  it,  and 
evidently  was  of  opinion  that  the  attestation  was  not  sufficient,  because,  ac** 
cording  to  his  opinion,  the  proper  meaning  of  the  term  "  attest,"  was  that  the 
witnesses  should,  by  the  written  attestation,  give  their  evidence  to  the  fact  that 
the  instrument  was  signed,  as  well  as  sealed  and  delivered  :  and,  although 
there  could  be  no  doubt,  after  what  Lord  Eldon  had  said  in  the  case  of  il/ac- 
queen  v.  Farquhar^  if  that  rigid  construction  had  not  been  put  on  the  word 
*'  attest,"  and  it  had  been  left  to  any  jury  to  determine  the  fact,  whether  the 
instrument  was  signed,  as  well  as  sealed  and  delivered,  they  would,  without 
doubt,  have  held,  or  been  directed  by  a  judge  to  hold  that  it  was  signed,  as 
well  as  sealed  and  delivered  :  yet  Lord  Eldon,  putting  that  severe  construction 
on  the  term  **  attest,"  held  that  the  attestation  was  insufficient.     But  he  sent 
it  to  the  court  of  common  pleas  ;  and,  when  the  case  was  argued  in  that  court, 
three  of  the  judges  certified  that  the  attestation  was  bad,  and  that  there  was 
not  a  due  execution  of  the  power.     Mansfield,  C.  J.,  who  had  for  many  years 
practised  in  a  court  of  equity,  and  who  was  a  very  competent  master  both  of 
law  as  well  as  of  equity,  stated  that,  in  his  opinion,  the  instrument  was  per- 
fectly good.    Then  came  the  case  of  Doe  v.  Peach,    In  that  case  there  was  a 
power,  by  any  deed  or  writing,  deeds  or  writings,  under  the  hands  and  seals  of 
both  parties,  to  be  by  them  duly  executed  in  the  presence  of,  and  to  be  attest- 
ed by  two  or  more  credible  witnesses.     The  attestation  to  the  execution  of  the 
deed  which  professed  to  be  an  execution  of  the  power,  related  to  the  sealing 
and  delivery  of  it  only.      On   the   trial  of  an   ejectment,   a  case 
*was  reserved,  and  Lord  EUenborough,  after  the  discussion  of  the    [*143] 
case,  held,  and  the  court  of  king's  bench  concurred  with  him,  that  the 
attestation  was  not  good,  that  it  ought  to  have  gone  to  the  fact  of  signature,  as 
well  as  of  the  sealing  and  delivery.   That  being  the  state  of^  the  law,  the  54th  of 
tlie  late  king,  C.  168,  was  passed.    It  is  observable,  on  the  face  of  that  act, 
that  it  was  intended  to  be  a  remedial  act,  for  the  purpose  of  obviating  doubts 
which  had  arisen,  and  the  act  itself  expresses  that  it  is  expedient  that  the  titles 
of  purchasers  and  other  persons  should  not  be  disturbed.    Now,  by  **  pur- 
chasers" are  meant  here^  as  I  conceive,  persons  who  purchased  by  paying  a 
valuable  consideration,  and  the  words,  **  other  persons,"  mean  all  other  persons. 
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volunteers  or  others,  who  may  be  interested  in  such  instruments ;  and  it  is 
more  likely  that  that  was  the  construction,  because  this  question  as  often  arises 
in  the  case  of  voluntary  appointments,  under  family  settlements,  and  meiely 
family  instruments  as  under  instruments  by  means  of  which  a  purchaser  for  a 
valuable  consideration  is  to  derive  a  title.  It  appears  to  me,  therefore,  that 
volunteers  were  meant  to  be  protected  by  this  statute  as  completely  as  pur- 
chasers for  a  valuable  consideration.  In  the  second  section,  there  is  a  certain 
class  of  instnmients  pointed  out  with  respect  to  which  the  act  shall  not  have 
reference.  The  third  section  has  this  proviso :  *^  that  this  act  shall  not  extend, 
&c."  The  terms,  '*  entry  or  claim,**  were,  I  presume,  meant  to  apply  to  the 
case  of  a  legal  entry,  and  of  a  legal  claim.  The  terms,  "  suit  at  law  or  in 
equity,"  explain  themselves.  Last  of  all  come  these  general  words  :  "  or  by 
any  other  legal  or  equitable  means  whatsoever."    And,  without  doubt,  there 

might  be  legal  means,  and  certainly  there  might  be  equitable  means 
[*144]    which  would  have  the  effect  of  avoiding  ^^n  instrument  which  was 

defective  in  regard  to  the  attestation.  We  therefore  have  to  consider 
whether,  in  this  case,  there  have  been  any  other  legal  or  equitable  means  (for 
entry  there  could  not  be,  and  claim  there  was  none,  nor  was  there  either  a 
suit  at  law  or  in  equity)  by  which  the  instrument  has  been  avoided.  Avoid- 
ance of  the  instrument  for  the  purpose  of  making  it  null,  is  quite  a  different 
thing  from  so  dealing  with  the  fund,  of  a  portion  of  the  fund,  which  is  the 
subject  of  the  instrument,  as  to  withdraw  it  from  the  operation  of  the  instru- 
ment, because  the  instrument  would  have  remained  perfectly  valid  if  a  portion 
of  the  fund  had  been  altogether  withdrawn  from  it  by  the  acts  of  strangers. 
Supposing  that  the  lands  in  the  settlement  had  not  been  sold,  and  the  title  of 
the  settlors  had  been  bad  as  to  a  portion  of  those  lands,  and  they  had  been 
evicted,  without  doubt  that  would  have  avoided  the  instrument  in  a  sense,  for 
it  would  have  withdrawn  part  of  the  estate  on  which  the  instrument  was  to 
operate  ;  yet  the  operation  of  the  instrument  would  have  remained  unaffected 
as  to  the  remainder. 

It  appears,  by  the  master's  report,  that  the  estates  were  sold  in  1773,  as  to 
part,  and,  in  1795  and  1796,  as  to  the  remainder;  and  that,  so  late  as  the 
year  1800,  an  instrument  was  executed  which  expressly  recognized  the  exist- 
ence of  the  settlement,  so  far  as  the  fund  mentioned  in  that  instrument  was 
concerned.  It  appears  that,  in  the  deed  of  January,  1796,  there  was,  in  the 
strongest  manner,  a  recognition  of  the  existence  of  the  settlement ;  and  the 
same  thing  appears  with  respect  to  the  instrument  of  1773.  I  consider  what 
appears  on  the  face  of  these  sealed  instruments,  speaking  language  which  has 

no  ambiguity,  and  which  the  parties  were  bound  to  speak,  or  at  least  ex- 
[^  1 45]  pressing  sentiments  *  which  they  were  bound  to  entertain,  as  of  far  great- 
er importance  than  any  loose  expressions  that  may  be  found  in  any  letters 
that  have  been  written  either  by  Mr.  Pyott  or  by  Mrs.  Pyott ;  and,  supposing 
that  the  letters  were  more  clear  than  they  are,  they  would,  in  my  mind,  be  out- 
weighed, a  thousand  times,  by  the  language  of  the  deeds,  especially  when  you 
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advert  to  this  circumstance,  that  the  power  of  sale  was  so  constructed  (for  I 
go  entirely  along  with  Mr.  Sugden's  argnment  on  that  point,)  as  that  the  legal 
estate  would  not,  under  the  mere  execution  of  the  power,  vest  in  the  purchaser, 
unless  it  had  subsequently  happened  that  the  purchase  money  was  laid  out  in 
the  purchase  of  lands  to  be  settled  to  the  uses  of  the  sold  lands ;  I  say,  under 
the  mere  power  itself;  because  it  appears  that  that  difficulty  would  not  have 
arisen  in  respect  to  the  purchaser ;  for  the  trustees  of  the  settlement  had  got 
the  legal  estate  in  fee,  therefore  they  could  convey  that,  by  their  grant,  exclu- 
sively of  executing  any  power ;  but  still,  in  order  to  make  the  purchase  good 
in  equity,  the  purchaser  had  an  equity^  as  against  the  vendors,  to  say  :  *'  lay 
out  the  pnrchase  money  which  we  have  paid  to  you  in  the  purchase  of  lands, 
and  settle  it  on  the  uses  and  trusts  of  ihe  settlement."  Then  I  find  that  these 
parties  are,  in  the  years  1773,  1796  and  1800,  so  dealing  with  each  other,  as 
to  keep  alive  the  necessity  of  complying  with  that  duty  which  they  owed  to 
the  persons  who  had  paid  them  the  purchase  money.  It  is  quite  clear  that, 
down  to  the  year  1800  at  least,  both  Mr.  and  Mrs.  Pyott  did  recognize  the 
settlement  as  affecting  the  lands  which  had  been  in  the  settlement,  and  the 
purchase  moneys  which  had  arisen  from  the  sale  of  those  lands.  The  language 
in  the  letters  is  ambiguous.  The  letter  written  by  Mr.  Pyott,  which 
was  most  *relied  on,  had  this  expression  in  it :  ''I  have  the  least  in-  [*146] 
terest  in  it,  as  my  life  is  not  worth  ten  years'  purchase,  and  as  the  es- 
tate will  not  go  to  my  family.''  That  letter  shows  this  only,  that  he  was  aware 
that  the  estate  would  come  to  him  for  his  life,  but  that  he  was  not  aware  of  the 
fact  that  it  would  vest  in  him  on  a  particular  event  happening.  It  proves, 
therefore,  to  a  certain  extent,  that  his  memory  was  affected  by  the  circum- 
stance that  the  appointment  had  been  made,  giving  the  life  estate  to  him,  al- 
though his  memory  did  not  enable  him  to  advert  to  the  circumstance  that  he 
was  to  take  the  reversion  in  the  estate  :  but,  if  I  find  that  he  is  speaking  of  his 
life  estate,  I  must  suppose  that  he  did,  thereby,  obscurely  advert  to  the  fact 
that  there  was  a  subsisting  appointment  which  had  given  him  a  life  estate  ; 
and  it  only  comes  to  this,  that  he  was  not  aware,  at  the  time  he  wrote  the  let- 
ter, or  at  least  did  not  summon  to  his  mind,  when  he  wrote  that  letter,  a  full 
recollection,  of  all  the  interest  he  might  possibly  derive  under  that  appoint- 
ment. Then  there  is  a  letter,  written  by  Mrs.  Pyott,  in  December,  1814. 
This  letter  states  :  *'  I  will  thank  you  to  give  me  due  notice,  that  I  may  deter* 
mine  what  arrangement  to  make  concerning  the  mortgage  I  hold ;"  and  it  is 
asked  that,  from  an  expression  so  complelely  loose  and  indefinite  as  that  is, 
the  court  shall  take  it  for  granted  that  there  was  a  deliberate  purpose,  on  the 
part  of  Mrs.  Pyott  to  convert  the  money  on  mortgage,  from  the  character  of 
real  estate  (with  which  it  then  was  impressed,)  into  the  character  of  personalty. 
It  appears  to  me  that  this  affords  far  too  slight  a  foundation  for  this  court  to 
act  on. 

There  is  another  letter  introduced,  written  by  Mr.  Pyott  in  May, 
1795,  in  which  he  says  ;   "  You  are  ^welcome  to  the  300/.  paid  by    [^147] 
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Faussett :  but  then  you  will  remember  to  be  punctual,  as  you  know  I 
have  no  moneys  arising  from  the  sale  but  what  is  resettled."  Can  this  be 
considered  as  a  recognition  by  Mr.  Pyott,  in  the  month  of  May,  1795,  that  the 
money  which  was  out  on  mortgage  was  to  be  considered  as  personalty,  as  mo- 
ney not  to  be  resettled  ?  Is  it  any  thing  but  a  complete,  direct  recognition  that 
there  was  a  subsisting  obligation  to  resettle  that  money  which  was  then  out  on 
mortgage  ;  and,  therefore,  without  adverting  to  the  other  letters,  which  were 
read  by  Mr.  Pepys,  and  which,  more  or  less,  went  to  show  that  Mr.  Pyott  did 
consider  that  he  had  himself  an  interest  in  the  settled  estate,  which  he  never 
had  except  by  means  of  the  appointment,  it  is,  in  my  mind,  perfectly  clear  that, 
at  the  time  when  Mrs.  Pyott  made  her  will,  and  at  the  time  when  she  died,  the 
character  which  the  money  upon  mortgage  sustained,  as  being  impressed  with 
a  trust  to  be  laid  out  in  the  purchase  of  real  estates  to  be  settled  to  the  uses 
of  the  settlement,  which  comprehended  therefore  whatever  interest  might  be 
given  by  the  appointment  of  April,  1761,  did  remain. 

I  now  proceed  to  consider  the  next  part  of  the  case,  and  that  is,  whether,  in 
the  will,  I  can  find  any  express  words  of  revocation  and  new  appointment,  or 
any  words  which,  by  the  most  liberal  construction  that  has  ever  been  put  upon 
them,  have  been  or  can  be  considered  as  revoking  the  appointment  of  April, 
1761,  and  passing  the  money  either  as  land  or  as  money.  It  is  observable  that 
Mrs.  Pyott  has,  at  the  end  of  her  will,  used  these  words  :  "  Lastly,  I  do  hereby 

revoke  and  make  void,''  &c.  Now  have  these  words  exercised  the 
[*148]    power  of  revocation,  and  made  void  the  appointment  1     *It  appears 

to  me  that  they  have  not.  They  evidently  cannot  mean  that  she  re« 
vokes  all  papers  whatsoever,  but  the  word  '*  testamentary"  must  be  taken  as 
coupled  with  the  word  "  papers"  as  well  as  *'  appointment."  What  she  revoked, 
therefore,  was  all  former  wills,  and  also  all  testamentary  appointments  and 
papers.  It  is  not,  however,  every  instrument  which  passes  an  interest  that 
that  will  not  take  effect  in  possession  until  the  death  of  the  party,  that  can  be 
legitimately  called  a  *'  testamentary  instrument,"  or  a  "  testamentary  appoint- 
ment," or  a  *'  testamentary  paper."  The  deed  and  writing  which  was  signed, 
sealed  and  delivered  by  Mrs.  Pyott,  professed  to  have  its  operation  immediately. 
It  immediately  gave  a  life  estate  in  the  property  to  her  husband,  and  immedi- 
ately gave  to  him  the  whole  fee  simple,  in  the  event  of  her  dying  without 
leaving  children  ;  and  I  cannot  look  at  that  instrument  as  bearing  any  testa- 
mentary character  whatever.  It  was  attempted  to  be  said  that  the  instrument 
must  be  considered  as  testamentary,  because  there  is  a  memorandum  at  the 
bottom  of  it,  in  which  Mrs.  Pyott  gives  some  particular  directions  about  her 
funeral.  But  I  cannot  allow  that  memorandum  to  have  any  effect  whatever  on 
the  instrument ;  because  there  is  no  evidence  of  the  time  when  it  was  written, 
and  therefore  I  cannot  connect  it  with  the  appointment  under  which  it  is  sub- 
scribed. It  amounts  then  to  no  more  than  this  :  that,  upon  a  paper  which 
gives  a  very  large  estate  to  the  husband,  which,  though  it  could  not  be  enjoyed 
by  him  tmless  be  survived  his  wife,  gave  him  an  interest  which  he  was  capable 
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of  parting  with  if  he  did  not  sorvive  her,  there  is  a  direction  concerning  her 
funeral.  That  id  much  too  weak  to  justify  roe  in  holding  that  it  has  converted 
the  instrument  itself  into  a  testamentary  paper.  I  consider,  therefore, 
that  by  *these  words  this  lady  has  only  expressed  an  intention  to  do  [*149] 
that  which  is  generally  done  by  persons  making  a  will,  namely,  by 
express  words  to  reyoke  all  former  instruments  of  the  same  nature,  the  produc- 
tion of  which  would  militate  with  the  intention  expressed  in  the  will  in  which 
those  words  are  contained.  Then  it  is  to  be  observed  that,  if  I  find,  in  this 
will,  an  expressed  intention  to  revoke  all  testamentary  appointments,  and  find  no 
expression  of  an  intention  to  revoke  appointments  not  testamentary,  according 
to  the  rule,  cxpressio  unius  est  exclusio  alterius^  not  only  is  the  appointment 
not  affected  by  it,  but  it  leaves  an  inference  that  that  appointment,  which  was 
not  testamentary,  was  not  intended  to  be  revoked.  When  I  come  to  the  devise, 
I  find  that  after  giving  certain  legacies  and  annuities,  this  lady  i^ives  to  Mr. 
Loop,  or  his  assigns,  a  certain  cottage  ;  and  then  she  says  :  ^  As  to  my  capital 
messuage  or  mansion  house,  wherein  I  now  live,**  &c.  Now,  adverting  to  what 
was  the  freehold  property  which  this  lady  could  devise,  is  this  devise  to  be  con- 
strued, of  necessity,  as  a  devise  operating  at  once  as  a  revocation  of  the  power 
of  appointment,  and  making  either  a  new  appointment,  or  passing  that  interest 
in  fee  simple,  in  equity,  which  the  testatrix  had,  provided  she  did  not  choose 
to  execute  her  power  of  appointment  ? 

There  is  no  doubt  that,  for  the  purpose  of  construing  a  will  with  regard  to 
the  question  whether  it  is  an  execution  of  a  power,  courts  are  justified  in 
regarding  the  nature  of  the  real  estate  which  the  person  making  the  will  had  at 
the  time.  In  the  case  of  Standen  v.  Standen^  (which  was  aflSrmed  in  the  house 
of  lords,)  there  was  a  general  devise  in  these  terms  :  *'  All  the  rest,  resi- 
due and  remainder  of  my  estate  and  effects,  of  *what  nature  or  kind  [*]50] 
soever,  and  whether  real  or  personal.**  And  the  question  there  was, 
whether  a  power  could  be  considered  as  well  executed  by  those  general  words, 
having  regard  to  the  situation  of  the  testator's  property.  As  to  the  real  estate,  it 
was  held,  first  of  all  in  the  court  of  chancery,  and  afterwards  by  the  house  of  lords, 
that  the  power  was  well  executed  ;  and  the  same  'doctrine  is  also  to  be  found 
in  the  case  of  Bennett  v.  Ahurrow^{a)  and  which  I  refer  to  for  the  sake  only  of 
the  very  clear  language  in  which  Sir  William  Grant  has  expressed  his  view  of 
the  doctrine.  He  says:  ''Formerly  it  was  sometimes  required  that  there 
should  be  an  express  reference  to  the  power ;  but  that  is  not  necessary  now. 
The  intention  may  be  collected  from  other  circumstances,  as  that  the  will 
includes  something  the  party  had  not  otherwise  than  under  the  power  of  ap- 
pointment; that  a  part  of  the  will  would  be  wholly  inoperative,  unless  applied 
to  the  power.**  And  that  appears  to  be  the  correct  and  clear  view  of  that  part 
of  the  law.  I  roust,  therefore,  consider  this  devise  with  a  view  to  discover 
whether,  for  the  purpose  of  giving  efiect  to  the  particular,  as  well  as  the  general 


Vol.  II.  11 


152  CASES  IN  CHANCERY. 

1897.— UdUffham  ▼.  S^ndyiL 

words  in  it,  this  property,  which  remained  impressed  with  the  character  of  real 
estate,  was  of  necessity  included. 

The  lady,  it  appears,  had  her  mansion  house  at  St*  Martin's  Hill,  with  certain 
offices  and  gardens,  and  pieces  of  pasture  ground  and  shrubbery,  on  one  side 
of  the  road,  and,  on  the  other  side  of  the  road,  there  was  a  collection  of  cot- 
tages, and,  in  the  space  between  two  of  the  cottages,  there  was  a  circular  plot 

of  ground,  which  apparently  was  used  for  the  convenience  of  turning 
[*151]    her  carriage.    I  entirely  concur  ^ith  the  decision  that  was  made  by 

the  court  of  king's  bench,  in  the  case  of  Doe  v.  Collins :  but,  in  this 
case,  it  appears  that  these  cottages  were  on  the  side  of  the  road  opposite  to  the 
messuage,  and  that  they  were  not  occupied  by  the  lady  herself ;  on  the  con- 
trary,  it  appears  they  were  occupied  by  other  persons ;  therefore,  I  cannot 
think  that,  under  the  words  :  *'  My  capital  messuage  or  mansion-house  whereio 
I  now  live,  and  the  buildings,  gardens,  grounds  and  appurtenances  to  the  aame 
belonging,"  the  cottages  on  the  opposite  side  of  the  road  passed.  Then  follow 
the  words  *'  or  therewith  used,"  but  they  were  not  therewith  used.  Then  come 
the  words :  '*  All  and  singular  other  my  messuages,  lands,  tenements  or  here- 
ditaments* and  all  other  my  real  and  leasehold  estates  whatsoever  and  where- 
soever." The  fair  construction  to  be  put  on  these  words,  is  that  they  only 
meant  to  pass  all  other  her  real  estate,  especially  when  it  appears,  upon  the 
face  of  the  will,  that  there  was  the  reversion  in  fee  of  the  cottage  which  bad 
been  devised  to  Mr.  Loop  for  his  life,  and  when  it  appears  that  there  were  other 
cottages,  and  the  piece  of  land  on  the  opposite  side  of  the  road  to  which  these 
words  may  be  applied.  I  think  that  these  words  are  merely  to  be  taken  as 
general  words :  and,  therefore,  my  opinion  is  that,  under  these  words  of  devise, 
that  equitable  real  estate,  which  was  not  hers  at  the  time  she  made  her  will, 
but  was  her  husband's,  (for  unless  this  is  taken  to  be  a  revoking  of  the  power, 
it  was  her  husband's,)  did  not  pass,  and  no  intention  can  be  collected  from  these 
words,  of  revoking  the  appointment  and  taking  away  from  ^er  husband  or  his 
heirs,  that  which  was  already  vested  in  them  by  means  of  the  appointment  of 
the  14th  April,  1761.    Therefore,  the  claim  of  the  devisees  must  be  set 

aside. 
[*152]  *The  claim  of  the  residuary  legatees  appears  to  me  to  be  still  weaker. 
It  is  settled  that,  for  the  purpose  of  determining  as  to  the  execution,  of 
a  power  with  respect  to  personal  estate,  you  shall  not  be  permitted  to  go  into 
evidence  of  what  the  estate  was.  The  distinction  is  clearly  recognised,  not 
only  by  what  took  place  in  the  case  of  Standen  v.  Standen.  but  also  in  the 
cases  of  Jones  v.  Tucker^  and  of  Jones  v.  Curry.  And  it  is  observable  that 
the  question  about  the  revocation  of  the  power  can  hardly  be  said  to  arise  with 
respect  to  the  residuary  legatees  ;  because  the  residuary  legatees  allege,  not 
that  there  was  not  a  power,  but  that  that  which  had  been  the  subject  of  the 
power  had  become  personal  estate,  by  the  act  either  of  Mr.  and  Mrs.  Pyott 
jointly,  or  of  Mrs.  Pyott  separately.  Now,  if  so,  and  it  was  in  the  state  and 
character  of  personalty,  it  could  not  be  subject  to  any  power  at  all,  and  there- 
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fore,  the  question  about  power  is  altogether  to  be  set  aside.  And  then, 
thinking,  as  I  do,  that  the  fund  remained  impressed  with  the  character  ot  real 
evtate,  can  I  adopt  this  construction  which  the  residuary  legatees  ask  for, 
namely,  that  the  words  which  I  am  going-  to  state,  should  be  taken,  not  as  an 
execution  of  the  power,  but  as  an  explicit  declaration,  on  the  part  of  Mrs. 
Pyott,  that  the  character  of  real  estate  siiould  depart  from  the  trust  fund,  that 
the  character  of  personal  estate  should  be  impressed  upon  it,  and  that  then 
these  very  words  should  pass  the  estate,  so  converted  into  personality,  to  tlie 
residuary  legatees  ?  The  words  are :  **  and  as  to  all  and  singular  my  ready 
money  and  securities  for  money,**  &c.  It  has  been  said  that  this  sentence 
must  be  construed  so  as  to  pass  the  property  in  question,  because,  although  it 
appears,  in  evidence,  that  Mrs.  Pyott  had,  at  the  tia>e.of  making  her  . 
will,  securities  for  money  and  money  in  the  public  funds,  *yet  it  does  [*153] 
not  appear  that  she  had  any  money  standing  in  the  name  of  a  trustee, 
except  those  mortgage  funds  which  stood  in  the  name  of  Mr.  Johnson  or  Sir 
Robert  Johnson  Eden.  It  appears  to  be  a  visionary  and  wild  exposition  of 
words,  which  are  so  general  in  their  nature,  and  which  it  is  perfectly  clear 
that  the  testatrix  used  for  the  mere  purpose  of  comprehending  every  thing 
which  was  her  personal  estate,  to  give  them  any  construction  which  would 
turn,  at  once,  real  into  personal  estate,  and  then  pass  it  in  that  character. 
And,  therefore  my  opinion  is  that  the  instrument  of  the  14th  April,  1761,  is 
now  to  be  taken  as  a  good  instrument/the  defect  in  the  attestation  bding  cured 
by  the  statute  ;  that  it  never  was  avoided  ;  and  that,  therefore,  it  passed  all 
that  portion  of  the  fund  which  remained  unconverted  from  the  character  of 
real  estate,[l]  and  vested  the  whole  in  Mr  Pyott,  as  a  reversion  which  would 
descend  :  and  the  only  remaining  question  is,  to  whom  did  it  descend  ? 

It  has  been  said,  on  the  part  of  the  gavelkind  heirs,  that  it  must  be  consid- 
ered that,  inasmuch  as  part  of  the  [settled  property  was  land  in  the  county  of 
Kent,  the  combinedJund  which  arose  from  the  sale  of  the  gavelkind  lands  in 
Kent,  and  of  the  common  soccage  lands  elsewhere,  ought  to  be  apportioned, 
and  that  it  ought  to  be  considered  that  the  trust  to  lay  out  the  purchase  money 
in  the  purchase  of  lands,  tenements  and  hereditaments  being  freehold  of  in- 
heritance, created  a  right  to  have  a  portion  laid  out  in  the  county  of  Kent. 
But  it  appears  to  me  that  that  is  perfectly  fanciful.  It  is  observable  that  it  is 
not  every  species  of  inheritance  in  the  county  of  Kent  which  is  held 
to  be  gavelkind  ;  because  it  has  been  expressly  ^decided  in  the  case  [*154] 
of  Doe  V.  The  Bishop  of  Llandaff,{b)  that,  where  there  was  a  rectory 
which  had  been  annexed  to  one  of  the  greater  monasteries,  which  was  after- 
wards dissolved,  although  the  lands  belonging  to  the  rectory  would  descend 
according  to  the  gavelkind  law  of  Kent,  yet  that  the  tithes  would  not ;  because 
the  tithes  did  not  become  lay  fee  until  the  time  of  H.  8 ;  and,  in  order  to 

(6>  9  New  R«p.  491. 

[1]  Ai  to  eqoiUblfl  eonv«nkm  of  propwty,  Craig  v.  ZmIm,  3  WhMt  56a    9  Stonr't  Eq.  98, 
109,  4&8,  461. 
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mako  that  which  is  a  freehold  of  inheritance  descend  according  to  the  law  of 
Kent,  it  must  have  been  freehold  of  inheritancey  which  could  be  presuoaed  to 
have  been  such  at  the  time  of  the  conquest.  Am  I  then  to  be  asked  to  de- 
cide thaty'under  the  general  trust  to  invest  the  purchase  money  in  the  purchase 
of  other  freehold  lands  of  inheritancot  a  trust  actually  subsisted  which  parlies 
had  a  right  to  insist  on,  and  which  a  court  of  equity  would  execute,  to  invest 
a  portion  of  this  purchase  money  in  gavelkind  land  ?  This»  as  I  said  before, 
appears  to  me  to  be  perfectly  fanciful,  and  my  opinion,  therefore,  on  the  whole 
of  this  case,  is  that  Sir  Robert  Johnson  Eden,  who  is  the  heir  at  law  of  Mr. 
Pyott,  ukes,  by  virtue  of  the  appointment,  the  three  sums  of  8,900/.,  1,000/. 
and  1,500/.,  which  at  present  have  impressed  on  them  the  character  of  freehoU 
of  inheritance. 
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•Wadb  v.  Coopi.  [•ISS] 

1887 ;  11th,  lath,  and  19th  l>6eamber.^Pniidfai  md  9wr€iy.   . 

A  lurety  for  part  of  a  debt  Is  not  entitled  to  the  benefit  of  a  Mcarity  f  iven  by  the  debtor  to  the 
ereditor,  at  a  different  time,  for  another  part  of  the  debt. 

In  1812»  John  Brice,  the  elder,  being  indebted,  to  the  defendant  Henry 
Twynam,  to  the  amount  of  1200/.  on  balance  of  account,  was  required  by 
Twynam  to  gi?e  security  for  the  debt ;  upon  which  Brice  proposed  to  give  to 
Twynam  three  bonds,  each  for  400/.  and  interest,  the  first  to  be  executed  by 
Brice  and  the  defendant  Coope  ;  the  second,  by  Brice  and  the  defendant  Wil- 
liam Rogers ;  and  the  third,  by  Brice  and  one  Smith.     The  two  first  of  these 
bonds  were  executed  accordingly,  and  were  dated  the  6th  of  August,  1812,  and 
conditioned  for  payment  on  the  24th  of  December,  1814  ;  but  Smith  refused 
to  execute  the  third  bond.     In  consequence  of  this,  Brice  agreed  to  give  to 
Twynam  a  mortgage  for  1000/.  upon  his  estate  in  Hampshire,  as  a  further  se- 
curity for  the  debt.     Accordingly,  by  an  indenture,  dated  the  20th  of  August, 
1813,  reciting  that  Brice  was  indebted  to  Twynam  in  1000/.  on  balance  of  all 
accounts  on  that  day  settled  between  them ;  and  that,  in  order  to  secure  the 
payment  of  that  sum  with  interest,  Brice  had  agreed  to  demise  the 
estate  to  Twynam  in  manner  *  thereinafter  mentioned  ;  Brice  demised   [*156] 
it  to  Twynam  for  1000  years,  by  way  of  mortgage,  for  securing  the 
1060/.  and  interest.    In  the  same  month  Brice  executed  a  second  mortgage  of 
the  premises  to  one  Covert,  for  500  years,  for  securing  500/.  and  interest.     In 
October,  1814,  Brice  borrowed  1000/.  of  the  plaintiff,  out  of  which  he  redeemed 
Covert*s  mortgage ;  and  by  an  indenture  dated  on  the  15th  of  that  month, 
mortgaged  the  estate  to  the  plaintiff  for  700  years,  for  securing  the  1000/.  and 
interest.    In  1817  Brice  died,  leaving  the  defendant,  John  Brice  the  younger 
his  eldest  son  and  heir  at  law.    After  Brice's  death,  Twynam  required  Rogers 
and  Coope  to  pay  him  what  was  due  on  their  respective  bonds.    Rogers  com- 
plied, but  Coope  refused ;  upon  which  Twyman  commenced  an  action  against 
Coope  upon  the  bond  in  which  the  latter  had  joined.     Coope  then  filed  a  bill 
in  the  court  of   chancery  against  Twyman    and    the  personal   represen- 
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taiives  and  heir  of  Brice,  praying  that  the  bond  might,  for  the  reasons  therein 
stated,  be  delivered  up  to  him  to  be  cancelled  ;  that  an  account  might  be  taken 
of  the  rents  of  the  mortgaged  estate  received  by  Twynam,  and  the  amount  be 
declared  to  have  been  received  in  satisfaction  of  the  bond  debt ;  that  the  estate 
might  be  sold  if  necessary,  and  the  proceeds  applied  in  satisfaction  of  the 
remainder  of  the  debt ;  and  for  an  injunction  to  restrain  the  prosecution  of  the 
action.  Coope  applied  for  the  injunction,  but  without  success  ;  and  Twynam 
recovered,  in  the  action,  the  full  amount  of  his  debt  and  costs.  An  order  was 
was  afterwards  made  in  the  suit,  that  Coope  should  be  at  liberty  to  pay  to 
Twynam  the  balance  due  on  the  mortgage  ;   and  that  thereupon  Twynam 

should  deposit  the  title  deeds  in  the  master^s  office. 
[*157]        ^In  pursuance  of  this  order,  Coope  paid  636/.  to  Twynam.     In 

October,  1826,  Brice  the  younger  sold  his  equity  of  redemption  in  ihe 
mortgaged  estate  to  the  plaintiff;  and,  on  the  26th  of  that  month,  conveyed  it 
to  the  defendant  George  Twynam,  in  trust  for  the  plaintiff,  who  entered  into 
possession. 

The  bill  in  this  cause  insisted  that  the  plaintiff  Wade  was  entitled  to  the  bene- 
fit of  his  mortgage,  and  to  redeem  the  first  mortgage  in  preference  to  Coope, 
who  had  no  lien  on  the  premises  in  respect  of  his  bond,  inasmuch  as  the  first 
mortgage  was  a  distinct  transaction,  subsequent  to  and  independent  of  the  bond  ; 
and  it  prayed  that  the  plaintiff  might  be  let  in  to  redeem  that  mortgage  upon 
payment,  to  Coope,  of  what  remained  due  upon  it 

Coope,  in  his  answer,  contended  that  the  conveyance,  of  the  equity  of  re- 
demption, to  the  plaintiff,  was  void  as  against  him ;  because  it  was  taken  with 
full  knowledge  of  the  existence  of  the  first  suit,  and  of  his  claims,  as  a  special 
creditor  of  Brice  the  elder,  in  respect  of  the  bond,  and  that  Wade  was  not 
entitled  to  redeem  the  first  mortgage  upon  the  terms  stated  in  his  bill,  but  that, 
inasmuch  as  the  giving  of  the  bonds,  and  the  making  of  that  mortgage  were 
hut  one  transaction,  and  were  given  as  securities  for  one  and  the  same  debtf 
he,  Coope,  as  a  surety  for  Brice  the  elder,  was  entitled  to  the  benefit  of  the 
mortgage,  to  the  full  extent  of  the  principal  and  interest  thereby  secured,  in 
satisfaction  of  the  money  recovered  from  him  on  his  bond,  and  that  he  had  a 
lien  on  the  mortgaged  premises  to  that  extent,  and  was  also  entitled  to  be  paid 

thereout  the  sum  which  he  had  paid  to  Henry  Twynam  under  the 
[•158]   *order  made  in  the  first  suit ;  that  Wade  was  not  entitled  to  receive  any 

benefit  from  the  mortgaged  premises,  until  the  whole  of  the  principal 
and  interest  secured  by  the  indenture  of  the  20th  of  August,  1813,  should  hare 
been  paid  ;  and  that  he,  Coope,  was  entitled,  as  a  surety  for  Brice,  to  stand  in 
Henry  Twynam's  place,  and  to  have  all  the  securities,  held  by  Twynam,  given 
up  for  his  benefit. 

Mr.  Sugden  and  Mr.  Romillt/,  for  the  plaintiff  Wade : — ^Thc  mortgage  to 
Henry  Twynam  was  not  made  until  a  year  after  the  bonds  were  executed.  It 
has  never  been  decided  that  a  surety  in  a  prior  transaction  between  debtor  and 
creditor,  can  claim  the  benefit  of  securities  given  in  a  subsequent  transaction. 
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It  appears,  from  Copis  v.  Middleton,{a)  that  the  surety  is  entitled  to  stand  as 
a  simple  contract  creditor  only  of  the  principal ;  and  Lord  Eldon^  C.  limits  the 
rule  to  its  being  part  of  the  same  transaction.  The  mortgage  to  Twynam  is 
independent  of  any  question  of  suretyship.  Then  there  is  the  mortgage  to 
Wade.  He  says  that,  Twynam's  mortgage  being  reduced  by  payments,  he 
claims  to  redeem  it,  on  payment  of  the  reduced  sum.  Coope  claims  to  be 
mortgagee,  and  contends  that  Wade  is  not  entitled  to  the  benefit  of  the  pay- 
ments. But,  in  whatever  way  a  prior  mortgage  is  paid  off,  the  second  mort- 
gage is  let  in.  Unless  the  first  mortgage  is  kept  on  foot,  it  cannot  be  set  up 
against  the  second  mortgagee.  Coope  is  attempting  to  tack  his  bond  to  the 
mortgage,  so  as  to  exclude  the  second  mortgagee.  The  bonds  were 
not  given  for  securing  one  entire  sum  of  *money,  but  each  for  a  sepa-  [*159] 
rate  sum.(6)     Ex  parte  Rushforth,{b)  Wright  v,  Morley  (c) 

Mr.  Heald^  and  Mr.  Koe,  for  the  defendant  Coope: — It' appears,  upon  the 
face  of  the  bill,  that  the  mortgages  and  bonds  were  one  transaction  ;  fo  rit  is 
stated  that,  in  consequence  of  Smith's  refusing  to  execute  the  third  bond,  Brice 
agreed  to  execute  the  mortgage  to  Henry  Twyman  :  **  as  a  further  security 
for  the  said  debt  of  1,200/.'*  It  has  never  been  decided  that  a  surety  is  not 
entitled  to  the  benefit  of  an  additional  security  obtained  by  the  creditor,  though 
at  a  subsequent  time,  provided  it  be  for  the  same  debt. 

Mr.  Girdlestone^  Mr.  Wray  and  Mr.  J.Rotnilly  appeared  for  the  other  parties. 

The  Vicb-Chancellor  : — The  question  that  arises  in  this  case  is,  whether 
it  can  be  considered  that  the  defendant  Coope,  by  having  paid  off  the  bond, 
has  acquired  a  lien  on  the  real  estate  of  Brice  the  original  debtor ;  or,  to  put 
it  in  other  terms,  has  a  right  to  avail  himself  of  the  security  given  by  Brice  on 
Twynam. 

Now  the  bill  puts  the  plaintiff's  case  entirely  on  this  point,  namely,  that  the 
mortgage  given  to  Twynam  is  a  separate  transaction  from  the  transaction 
relating  to  the  bond  ;  for  it  charges  that  the  mortgage  to  Twynam  was  a  dis- 
tinct transaction,  subsequent  in  point  of  time  and  independent  of  the  said 
bond. 

*Now  it  is  attempted  to  be  argued  that  it  was  not  a  distinct  transac-    [*160] 
tion  ;  because  it  related  to  the  same  debt :  and  that  was  the  only  way 
in  which  it  was  possible  to  maintain  the  case  as  against  Wade.    It  appears  to 
be  made  out,  most  distinctly,  that  the  bond  was  given  in  respect  of  one  part  of 
of  the  old  debt,  and  the  mortgage  in  respect  of  another  part  9f  it. 

The  bonds  and  the  mortgage  were,  in  one  sense,  given  in  respect  of  the 
same  debt,  though  they  were,  in  fact,  given  for  different  parts  of  the  same  debt, 
and  were,  altogether,  distinct  and  separate  transactions.  The  doctrine  laid 
down  by  Lord  Chancellor  Eldon,  in  the  case  of  Mayhew  v.  Crickett,{d)  not 
then  for  the  first  time,  but  the  result  of  a  long  series  of  cases  is,  that,  wheie 
a  man  becomes  the  surety  for  a  debtor  for  the  payment  of  a  debt,  he  has,  if  he 

MiT^BB.9Sl    8m931.        (ft)  10  Vet.  409.       (•)  SI  ¥••.  19.         (^SSwuist  185. 
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pays  the  debt,  a  right  to  avail  himself  of  all  the  securities  which  the  creditor 
has.[l]  But  that  doctrine  never  applies  to  a  person  who  becomes  surety  at 
one  time,  and  a  security  is  given,  1o  the  same  creditor,  either  for  another  debt, 
or,  what  is  the  same  thing,  for  a  distinct  portion  of  the  debt  for  which  the  first 
security  was  given.  I  have  not  found  any  such  case  :  on  the  contrary,  all  the 
notion  I  have  of  the  law  is  that  the  doctrine  has  always  been  stinted  to  the 
particular  contingency  of  the  debt  being  one,  and  the  security  being  given  for 
the  same  debt,  at  the  time  when  the  person  became  surety  for  it. 

It  appears  to  me  that  Wade  has  made  out  his  right  to  redeem  :  and  that  this 
right  is  not  affected  by  the  transaction  ;  because  a  right  to  redeem  he  certainly 

had,  standing  in  the  situation  of  second  mortgagee. 
[•161]        ♦The  636/.  paid  by  Coope  to  Twynam  must,  of  course,  be  repaid 

by  Wade  to  Coope.  So  much  of  that  sum  as  consisted  of  principal 
will,  of  course,  carry  interest,  and  therefore  interest  must  be  paid  also  v  on 
tliat  sum  or  the  part  of  that  sum  which  carries  interest :  and  it  appears  to  me 
that  Wade  must  have  a  decree,  as  against  Coope,  with  costs. 


Nt£  t;.  MOSSLKY. 
1838 ;  16th  Janimiy. 

A  REPORT  of  this  case,  as  it  came  before  the  court  upon  the  argument  of  a 
demurrer,  will  be  found  in  1  Sim.  &  Stu.  p.  61. (a)  The  cause  was  afterwards 
beard  ;  and,  at  the  hearing,  the  court  directed  a  case  to  be  stated  for  the  opinion 
of  the  court  of  K.  B.  See  6  Barn.  &.  Cress.  133.  On  this  day  the  cause 
came  on  to  be  heard  for  further  directions  ;  upon  which  occasion  the  defend- 
ant was  ordered  to  execute  a  new  bond  with  a  condition  similar  to  that  of  the 
former  one,  and  to  pay  the  costs  of  the  suit  and  of  the  case  at  law. 

(a)  This  CAM  it  reported  under  the  namee  of  JTtiyev.  Moon. 

[1]  Vide  Ckeefohrough  ▼.  Miihrd,  1  John*.  Ch.  Rep.  409.  CuyUr  t.  Enoworth  6  P^ige,  89. 
Eddy  T.  Traver,  id.  531.  Umied  8tttt69  Bmtk  t.  SUwart,  4  Dana*  (Kentucky.)  97.  PtUrwum 
V.  Popt,  5  Dana,  343.  Pride  ▼.  Boyee,  1  Rieo,  ^South  Carolina,)  Eq.  Rep.  375.  B^nk  ▼•  Adg^r, 
9  Hill,  (Soath  Carolina,)  266.  One  lurety  who  paja'  the  debt  ia  entitled  to  the  Hme  equity  mm 
against  hii  eo-toretjr.  Chee$ebrough  y.  MilU,  ubi  lapra.  Cuyler  y.  EnowortK  nbi  Poprm' 
Wood9  T.  Cteagke,  3  Hog.  50.  The  eorety  of  a  earety  thongh  eompelled  to  pay  the  eroditor,  is  not 
entitled  to  be  eubatitnted  in  the  place  of  creditor  for  the  porpoM  of  inforeing  the  payment  agminci 
the  principal  debtor,  if  eoch  debtor  haa  paid  hia  immediate  aorety.  Hew  York  StmU  Bmnk  ▼. 
Fletcher,  5  Wend.  85.  A  eurety  cannot  aik  Iho  use  of  the  Becoritiea  and  remedies  of  the  creditor 
to  enforce  payment  against  the  principal,  withont  tendering  an  indemnity  against  all  costs  and  ex. 
penaea.    Bewrddey  y.  Wianicr,  6  Wend.  610. 
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•Waterhottse  V,  Holmes.  [*162] 

1838;  17Ui  January. — Mortmain, — Charity, 

A  beqaeat  of  a  tam  of  monoy  to  pay  off  a  debt  aecored,  by  an  eqoitablo  eharga  only,  upon  a 
iDoetmg.honso,  ia  Toid. 

Betty  Ambler,  by  her  will,  dated  the  23d  of  October,  1820,  gave  all  her 
personal  estate  to  Thomas  Holmes  and  William  Nicholson,  upon  trust,  amongst 
other  things,  to  pay  thereout  the  sum  of  400/.  to  the  trustees  oi  treasurer  for 
the  time  being  of  the  Methodist  meeting-house  at  Baildon,  in  the  county  of 
York,  to  be  applied,  in  the  first  place,  for  and  towards  the  paying  off  and 
discharging  any  debt,  or  sum  or  sums  of  money  which  might  be  due  or  owing 
upon  the  said  meeting-house  at  the  time  of  her  decease,  and  the  overplus, 
if  any,  to  be  applied  to  such  other  purposes  of  the  said  meeting-house  as  the 
trustees  or  treasurer  for  the  time  being  should,  in  their  discretion,  see  fit. 
The  testatrix  died  on  the  7th  of  December,  1820. 

The  following  facts  were  found  by  the  master,  in  pursuance  of  a  reference, 
made  to  him  by  the  decree,  to  inquire  and  state  whether,  at  the  death  of  the 
testatrix,  there  was  any  and  what  debt  upon  the  meeting-house. 

The  meeting-house,  and  the  land  on  which  it  was  built,  had  been  paid  for 
out  of  a  fund  raised  by  subscription ;  and,  by  an  indenture  dated  the  18th  of 
May,  1807,  the  person  of  whom  the  land  was  purchased,  conveyed  it  to  trus- 
tees, who  were  the  subscribers  of  the  fund,  and  who  were  thereby  empowered 
to  choose  a  treasurer,  who  was  to  receive  all  the  seat  rents  an'd  other  emolu- 
ments arising  from  the  chapel,  which  were  to  b^  applied  in  paying 
the  principal  and  interest  of  all  moneys  *due  on  the  chapel  and  pre-  [*163] 
mises,  and  in  keeping  them  in  repair :  and  the  trustees  were  also 
empowered,  after  the  interest  of  the  moneys  so  due  should  have  been  paid, 
to  allow  all  or  any  part  of  the  surplus  for  the  support  of  the  preacher,  and,  if 
necessary,  to  mortgage  the  premises  till  the  debt  contracted  should  be  reduced 
as  far  as  they  should  judge  expedient.  At  the  testatrix's  death  there  was 
a  debt  of  439/.  \2s.  Id.  due  upon  the  meeting-house  to  the  subscribers,  and 
that  debt  still  remained  unpaid.  The  stibscribers  claimed  to  have  a  lien  on  the 
title  deeds  of  the  meeting-house,  (which  were  in  their  possession,)  and  to  be 
equitable  mortgagees  thereof,  for  the  amounts  of  their  respective  subscriptions  ; 
but  there  was  no  Qther  debt  affecting  the  meeting-house.. 

The  cause  now  came  on  for  further  directions. 

Mr.  Cooper  and  Mr.  Harrison  Bailey^  for  the  residuary  legatees  under  the 
will,  contended  that  the  bequest  of  the  400/.  was  void  under  9  6. 2,  c.  36,  and 
cited  Corbyn  v.  French. {a) 

Mr.  Bickersteth  for  the  treasurer  of  the  meeting-house  : — The  master  has 
not  found  that  the  debt  was  a  charge  upon  the  meeting-house,  but  merely  that 

(a)  4  Vea.  418. 

Vol.  H.  Vi 
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the  subscribers  conceived  that  they  had  an  equitable  lien  on  the  title  deeds. 
The  third  section  of  the  act  does  not  apply  in  this  case,  for  it  relates  to  charges 
on  lands  and  not  on  title  deeds.  Next,  the  will  gives  to  the  trustees 
[*164]  a  discretionary  power  to  apply  so  much  of  the  ^legacy  as  should  not 
be  required  for  discharging  the  debt  on  the  meeting-house,  to  other 
purposes  connected  with  it,  which  are  not  within  the  statute ;  and  if  no  pact  of 
the  legacy  is  required  to  pay  the  debt,  then  the  whole  is  overplus.  The  act 
applies  to  legal  interests  only  f  but,  if  equitable  interests  also  are  within  it,  then 
the  discretionary  power  given  to  the  trustees  entitles  them  to  be  paid  the  legacy. 
The  Vice-Chancellor  : — The  option  is  given  in  the  event  only  of  there 
being  no  debt  on  the  meeting-house.  The  report  finds,  expressly,  that  there  is 
such  a  debt.  There  is  no  substantial  difference  between  a  legal  and  an 
equitable  mortgage.  If  it  were  otherwise,  a  mortgage  after  a  mortgage  in  fee 
would  not  be  within  the  statute.  My  opinion,  therefore,  is,  that  this  bequest  is 
void.[J] 


[•166]  •Ripley  v.  Woods. 

1828  ;  26th  January. — Hutband  mnd  wifi. — Cho9e  in  action, 

A  man  wboie  wife  wai  entitled  to  peraonaltjr,  eubject  to  a  life  intereat  in  A.  beeomea  bankrupt,  mnd 
afterwarda  obtains  hie  certificate;  then  A.  diee,  and  aflerwarda  the  wife,  and  the  husband  takes 
odt  administration  to  her ;  held,  that  his  assignees  are  neTcrthcless  entitled  to  the  property. 

A  TESTATOR  bequeathed  a  fourth  part  of  the  residue  of  his  personal  estate  to 
his  daughter,  the  plaintiff's  wife,  after  the  death  of  his  widow,  to  whom  a  life 
interest  was  given.  The  testator  died  in  1807.  In  November,  1816,  the 
plaintiff  and  his  wife  assigned  their  interest  in  the  testator's  estate  to  Nancy 
Pugh,  for  securing  1000/.  lent  by  her  to  the  plaintiff.  In  January,  1817,  the 
plaintiff  became  bankrupt,  and,  in  the  November  following,  he  obtained  his 
certificate.  In  July,  1821,  the  testator's  widow  died.  In  October  of  the  same 
year  the  plaintiff's  wife  died ;  he  obtained  administration  to  her,  and  filed  the 
bill,  claiming  to  be  entitled  to  the  fourth  share  of  the  personalty  bequeathed  to 
his  wife.  The  plaintiff's  assignees  were  defendants,  as  were^also  the  assignees 
of  Nancy  Pugh,  who  had  in  the  mean  time,  become  bankrupt. 

Mr.  Bickersteth  and  Mr.  Duckworth,  for  the  plaintiff: — The  question  is, 
whether  the  interest  of  the  plaintiff's  wife  passed,  by  the  assignment,  to  his 
assignees.  At  the  time  of  the  bankruptcy  the  wife  had  a  reversionary  right  to 
her  share,  subject  to  the  life  interest  of  her  mother.  It  could  not  be  then 
reduced  into  possession.  How  was  it  to  pass  to  the  assignees  ?  The  husband 
had  nothing  that  was  then  capable  of  being  sold.  The  wife  died  after  her 
husband  had  obtained  his  certificate.     It  was  by  virtue  of  the  administration 

[1]  Vide  Dati€S  v.  Hopkin9, 3  Beav.  976. 
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that  he  acquired  the  right,  which  be  now  has,  to  the  possession  of  the 
fund.     How  could  the  assignees  be  entitled  *to  receive  that  which  he    [*166] 
becaoae  entitled  to  long  after  obtaining  his  certificate.?    Purdew  ▼. 
Jacksan^ia)  Hornsby  ▼.  Iree,(6)  Honner  v.  Morton,{c) 

Mr.  PepySy  and  Mr.  Spence^  for  the  husband's  assignees : — At  the  bankruptcy, 
the  husband's  interest  nnight  or  might  not  come  into  possession.  Whatever  a 
bankrupt  has  or  may  have,  passes  by  the  assignment.  Here  he  had  a  possi* 
bility  or  chance.  The  assignees  might  have  sold  the  chance,  whatever  it  might 
be,  that  the  husband  had  of  becoming  entitled.  In  the  cases  referred  to,  the 
question  was,  whether  the  husband  could  defeat,  by  assignment,  his  wife's 
chance  of  becoming  entitled  by  survivorship.  We  do  not  dispute  the  husband's 
right  to  receive  the  property,  but  whether  he  is  entitled  to  retain  it. 

Mr.  Bickersteth,  in  reply  : — The  plaintiff  stands  in  the  situation  of  the  legal 
personal  representative  of  his  wife,  who  was  entitled  to  the  fund,  in  possession, 
at  the  time  of  her  death.  The  plaintiff  insists  upon  his  legal  right :  could  his 
assignees  have  made  out  any  title  to  it  ?  How  could  they  have  shown  that 
they  would  ever  have  a  vested  right  in  possession  ?  Sir  Thomas  Plumer,  M. 
R.  in  delivering  his  judgment  in  Purdew  v.  Jackson^  says  :  ''  Another  fallacy," 
&c.(d) 

Mr.  Sugden  and  Mr.  Jacob  for  the  other  defendants. 

♦The  Vicb-Chancellor  : — My  opinion  is  that  the  assignees  of  the  [•167] 
husband  are  the  persons  entitled  to  the  fund  in  dispute. 

The  husband,  by  the  marriage,  had  an  incipient  right  to  that  chose  in  action 
which  would  become  vested  in  his  wife,  if  she  survived  her  mother ;  and  as 
that  event  happened,  it  became  vested  in  her,  by  means  of  which  the  husband 
could  reduce  it  into  possession.  The  husband,  therefore,  had,  at  his  bank- 
ruptcy, an  incipient  right  which  was  capable  of  being  passed  by  the  as- 
Bignment.(e) 


Pierce  v.  Thornely. 


1828 ;  4th  February. ^Baron  and  Feme — Choee  in  actum. 

The  hatband  of  a  woman,  having  a  veiled  intereit  in  poMosaion  in  a  legacy,  becomea  bankmpt  * 
his  aflfignee  files  a  bill  agralnbt  the  testator'a  executors,  to  compel  payment  of  the  le^racy,  and 
•oon  aftenrarde  the  hnaband  dies :  held,  that  the  widow,  and  not  the  assignee,  is  entitled  to  the 
legacy. 

Thomas  Bromilow,  by  his  will,  dated  the  Ist  of  January,  1798,  bequeathed 
certain  household  goods  and  other  articles  to  his  wife,  Margaret,  and  his 
daughter,  Jane  Butler.  And,  after  reciting  that  he  was  seised,  to  him  and  his 
heirs,  of  and  in  certain  freehold,  copyhold  and  customary  messuages,  and  other 

(a)  1  Ross.  1.  (6)  9  Madd.  16.  (e)  3  Ross.  65.  (i2)  See  1  Ross.  59,  60. 

(e)  See  next  case.  [Aec  Harper  t.  RavenhUl,  1  Tamlyn,  144,  which  differs  from  the  above 
eiM  only  in  this,  that  the  wife  died  before  the  dettrmmatioa  of  the  life  intentt.] 
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hereditaments!  he  devised,  unto  his  nephew,  Robert  Mollineuz  atid  William 
Thornely,  their  heirs  and  assigns,  all  the  said  hereditanaents  and  premises,  with 
their  appurtenances,  as.  well  copyhold  as  freehold,  along  with  the  residue  of 
his  personal  estate,  which  he  thereby  directed  the  trustees  to  place  out  at  inter- 
est on  real  or  government  security,  and  to  apply  the  interest  in  the 
[*168]    same  manner  as  was  directed  for  the  application  *of  the  rents  and  pro- 
fits of  his  real  estates,  upon  the  several  trusts  therein  mentioned  con- 
cerning the  same  :  (that  is  to  say)  upon  trust  to  sell  and  let  the  said  messuages, 
lands  and  premises  for  the  life  of  his  daughter,  Jane  Butler ;  and  if  her  hus- 
band, William  Butler,  should  survive  her,  to  let  the  whole  of  the  premises,  and 
to  receive  the  rents  and  profits  thereof  upon  the  truiits  therein  mentioned  ;  (that 
is  to  say)  in  trust  thereout,  as  well  as  out  of  the  interest  of  the  testator's  per- 
sonal estate,  to  pay  to  his  wife,  Margaret,  for  her  life,  an  annuity  of  100/. ;  and 
then  in  trust  to  pay  the  residue  thereof  to  his  daughter,  Jane  Butler ;  and  after 
his  wife's  decease,  to  apply  her  annuity  unto  his  daughter;  and  after  her 
decease,  to  divide  the  same,  as  well  as  all  his  real  and  personal  estate,  equally 
amongst  all  the  children  of  his  daughter  who  should  attain  the  age  of  twenty- 
one  years,  except  his  grandson  Thomas,  until  they  should  each  of  them  have 
received  from  it  800/.  a-piece,  if  it  would  s6  far  extend;  and,  in  case  there 
should  remain  any  surplus  after  they  had  received  their  800/.  a-piece,  then  the 
testator  directed  such  surplus  money  to  be  equally  divided  amongst  all  the  chil- 
dren of  his  daughter  who  should  attain  the  age  of  twenty-one,  and  the  issue  of 
such  of  them  as  should  be  then  dead  ;  such  issue  to  take  the  parent's  share  : 
but,  if  his  daughter  Jane  should  die  in  the  life-time  of  her  husband  W.  Butler, 
without  leaving  any  issue,  or  such  issue  should  die  under  age,  unmarried  and 
without  issue,  then  the  testator  empowered  the  trustees  to  sell  any  part  of  his 
copyhold  estates,  if  they  should  judge  it  best  for  the  interest  of  his  daughter  and 
her  heirs,  putting  the  money  arising  from  the  sale  out  on  real  or  government 
secuiities,  for  the  purpose  before  mentioned  ;  and  he  appointed  Robert 
[*169]    *Mollineux  and  William   Thornely  executors    and   trustees   of  his 
will. 
Thomas  Bromilow  died  soon  after  making  his  will,  leaving  his  wife,  Mar- 
garet Bromilow,  and  his  daughter,  Jane  Butler,  him  surviving.     Robert  Mol- 
lineux  died  almost  immediately  after  the  decease  of  the  testator,   leaving 
William  Thornely  him  surviving,  who  alone,  on  the  10th  of  September,  1799, 
proved  the  will  and  accepted  the  trusts  thereof,  and,  soon  after  the  death  of  the 
testator,  entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  his 
real  estate,  and  applied  them  and  the  interest  of  the  residue  of  the  personal 
estate  as  directed  by  his  will,  until  the  death  of  the  testator's  daughter,  Jane 
Butler ;  and,  after  her  death,  he  sold  the  whole  of  the  real  estates,  and  re- 
ceived the  moneys  arising  therefrom,  and  the  rents  which  accrued  in  the  mean 
time,  and  the  interest  which  subsequently  accrued  on  such  moneys  and  the 
securities  in  which  the  same  were  invested,  and  he  also  received  the  interest 
on  the  clear  residue  of  the  testator's  personal  estate.    The  funds  so  received 
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were  much  more  than  sufficient  to  answer  the  legacies  of  800/.  directed  to  be 
paid  and  deducted  thereout,  in  the  first  instance,  for  the  benefit  of  the  younger 
children  of  Jane  Butler. 

Margaret  Bromilow  died  in  March,  I8I29  and  Jane  Butler,  in  June,  of  the 
same  year,  leaving  Eliza  Jane  Butler,  and  five  other  children,  her  surviving. 
Eliza  Jane  Buller  attained  the  age  of  twenty-one  in  1817;  and  she,  at  the 
lime  when  the  bill  was  filed,  was  the  wife  of  Ambrose  Wilkinson.  James 
Butler,  one  of  the  children,  died  an  infant ;  but  the  youngest  of  (he  survivors 
attained  the  age  of  twenty-one  years  in  1824. 

*The  bill  after  stating  that,  in  1817,  Ambrose  Wilkinson  married  [•HO] 
Eliza  Jane  Butler,  alleged  that,  thereupon,  he  became  entitled,  in 
right  of  his  wife,  to  the  legacy  of  800/.  given  to  her  by  the  will  of  the  testa- 
tor, with  interest  from  the  time  she  became  of  age,  and  to  one-fifth  part  of  the 
residuary  real  and  personal  estates  of  the  testator  and  the  produce  thereof,  and 
the  rents  and  interest  received  therefrom  since  the  death  of  Jane  Butler.  The 
bill  then  stated,  that,  on  the  20th  of  September,  1820,  a  commission  of  bank- 
rupt was  i;<sued  against  Ambrose  Wilkinson,  and  that  the  plaintiff  was  chosen 
assignee  of  his  estate  :  that  at  the  time  of  the  bankruptcy  the  whole  of  the 
legacy  of  800/.  and  interest,  and  the  fifth  share  of  Ambrose  Wilkinson,  in 
jright  of  his  wife,  in  the  residuary  real  and  personal  estates,  and  the  rents, 
interest  and  produce  thereof  respectively  remained  due,  with  the  exception  of 
several  small  sums,  not  exceeding  in  the  whole  217/.  IO5.,  which  it  was  al- 
leged had  been  previously  paid  to  her  or  her  husband.  The  bill  charged  that, 
by  an  account  of  the  residuary  real  and  personal  estates,  and  the  produce 
thereof,  rendered  to  the  plaintiff  by  William  Thornely,  and  made  up  by  him, 
on  the  occasion  or  to  the  time  of  William  Robert  Mollineux  Butler  (the 
youngest  of  the  surviving  children  of  Jane  Buller)  attaining  his  age  of  twenty- 
one  years,  the  amount  thereof,  without  deducting  the  legacies  of  800/.  given 
to  the  younger  children  of  Jane  Butler,  was  stated  at  the  sum  of  4,855/.  4^. 
4d. ;  but  that,  in  such  account,  no  allowance  was  made  for  interest,  to  the 
younger  children,  on  their  legacies  of  800/.,  from  the  time  they  respectively 
attained  the  age  of  tweuty-one  years,  which  the  plaintiff  submitted 
ought  to  have  been  'allowed  and  deducted  :  that  the  plaintiff  had  [*171] 
always  been  ready  to  allow  a  fair  and  proper  proportion  of  the  legacy 
and  share  to  be  settled  on  Eliza  Jane  W^ilkinson.  The  bill  prayed  that  it 
might  be  declared  that  the  plaintiff,  as  assignee  of  Wilkinson's  estate,  was 
entitled  to  the  legacy  of  800/.  to  which  Wilkinson,  in  right  of  his  wife,  be- 
came  entitled,  with  interest  from  the  time  she  attained  the  age  of  twenly-one 
years,  and  also  to  one  fifth  part  or  share  to  which  he,  in  right  of  his  wife, 
became  entitled  in  the  residuary  real  and  personal  estate  of  the  testator,  and 
the  produce  thereof,  and  the  interest  received  and  accrued  on  account  thereof 
since  the  death  of  Jane  Butler,  after  deducting  what  should  appear  to  have 
been  paid  in  respect  thereof  previous  to  the  bankruptcy,  and  subject  to  a  pro- 
per settlement  thereout  on  Eliza  Jane  Wilkinson  :  and  if  necessary,  that  the 
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usual  accounts  might  be  taken  of  the  testator's  real  and  personal  estates ;  and 
that  the  clear  residue,  after  deducting  the  legacies  of  800Z.  and  the  interest 
which  accrued  thereon,  might  be  ascertained :  and  that,  in  taking  such  account, 
William  Thornely  might  be  charged  with  interest,  from  the  decease  of  Jane 
Butler,  on  the  share  of  Ambrose  Wilkinson,  in  right  of  his  wife,  in  such  parts 
of  the  moneys  and  estates  as  should  have  remained  in  his  hands  uninvested, 
and  that  he  might  be  decreed  to  pay  what  should  be  found  due  from  him  in 
respect  of  the  legacy  of  800/.  and  interest,  and  of  the  share  in  the  residue,  after 
deducting  what  should  appear  to  have  been  paid  by  him  in  respect  thereof 
before  the  bankruptcy ;  and  that,  if  necessary,  it  might  be  referred  to  the 
master  to  approve  of  a  proper  settlement,  out  of  the  legacy  and  share,  on 
Eliza  Jane  Wilkinson,  and  that  the  legacy  and  interest  and  share  in 
[*172]  the  residuary  *real  and  personal  estate,  and  the  produce  thereof,  sub- 
ject to  the  deductions  aforesaid,  might  be  paid  to  the  plaintiff. 

The  widow  and  defendant  Thornely,  put  in  a  plea  stating  that  the  bankrupt 
had  died  since  the  filing  of  the  bill. 

Mr.  Booth,  in  support  of  the  plea : — It  is  not,  I  understand,  intended  to  object 
to  the  form  of  the  plea.  The  question  is,  whether  in  this  case  there  is  anything 
to  bar  the  right  of  the  wife  to  the  chose  in  action.  It  is  now  established  that 
the  assignment  in  bankruptcy  does  not  bar  the  right  of  the  wife.  Gayner  v. 
Wilkinson^iJ)  Mitford  v.  Mitford.(g)  The  same  doctrine  is  recognized  by 
Sir  Thomas  Plumer,  M.  R.  in  Purdew  v.  Jackson.{h)  There  is  nothing  to 
distinguish  this  case,  except  the  circumstance  of  the  bill  having  been  filed 
before  the  husband  died.  But,  if  the  husband  had  died  after  a  decree  had  been 
made  for  payment  to  him,  the  wife's  right  by  survivorship  would  not  have  been 
affected.  Nanny  v.  Martin.{i)  So  that  in  this  case  we  are  clearly  entitled  to 
have  the  plea  allowed. 

Mr.  WalkeTy  for  the  plaintiff: — The  plaintiff  is  entitled  to  the  wife's  legacy 
and  share  of  residue,  subject  to  her  equity  for  a  settlement.  The  assignment 
in  bankruptcy  bars  the  wife's  right  of  survivorship  to  an  equitable  chose 
[*]78]  in  action,  *which  was  immediately  recoverable:  or,  if  it  does  not,  the 
assignment  and  a  suit  instituted  for  the  purpose  of  recovering  the  chose 
in  action,  will  have  that  effect.  No  case  has  been  cited  in  which  it  has  been 
decided  that  the  assignment  had  not  this  effect,  if  the  fund  was  immediately 
recoverable.  The  question  as  to  its  operation,  notwithstanding  what  is  said  by 
Sir  William  Grant  in  Mitford  v.  Mitford,  is  not  settled  ;  and  in  the  late  case 
of  Purdew  v.  Jackson,  Sir  Thomas  Plumer  considers  such  an  assignment  as 
equivalent  to  one  for  valuable  consideration. (ft)  It  is  not  necessary  in  this  case 
to  decide  what  is  the  effect  of  the  assignment  on  the  wife's  legal  chose  in  action ; 
but,  unless  a  different  rule  is  to  be  applied  to  equitable  choses  in  action.  Miles 
V.  Williams,{l)  and  Pringle  v.  Hodgson,{m)  are  authorities  that  the  right  of 
survivorship  is  barred.    This  case  may  be  decided  on  a  narrower  ground.    An 

(/)  1  Bro.  C.  C.  49.  (^)  9  Vei.  87.  (A)  See  1  Raw.  53.  (t)  1  Ch.  Ca.  ST. 

(ik)  Bee  1  Rue.  97, 58.      (<;  1  P.  Wmi.  94B.       (m)  8  Vet.  617. 
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assignment  of  the  wife's  equitable  chose  in  action  immediately  recoverable,  for 
raluable  consideration,  bars  her  right  of  survivorship ;  and  an  assignment  in 
bankruptcy,  on  principle  and  authority  has  the  same  effect.  Bates  v.  Dandy, (n) 
and  Earl  of  Salisbury  ▼•  Newton,{o)  are  decisive  authorities  for  the  right  of  an 
assignee  for  valuable  consideration.  Sir  Thomas  Plumer  admits  it  in  Johnson 
T.  Johnson  ;{p)  and  the  late  cases  on  the  husband's  assignment  of  reversionary 
choses  in  action,  proceeding  on  the  distinction  of  their  not,  on  that  account, 
being  reducible  into  possession,  are  authorities  to  the  same  effect.  The  assign- 
ment in  bankruptcy  has  the  same  operation.  Where  the  chose  in  ac- 
tion is  immediately  recoverable,  it  changes  the  property  ;  it  is  an  inte-  [^174] 
rest  which  the  bankrupt  might  release.  The  whole  argument  in  Mit- 
ford  V.  Mitford^{q)  rests  on  two  propositions,  that  the  assignment  passes  the 
property  in  the  same  plight  and  condition  as  the  bankrupt  possessed  it,  and  that 
the  assignees  are  mere  volunteers.  The  first  is  not  true,  without  this  qualifi- 
cation, except  as  far  as  it  is  operated  on  by  the  assignment.  The  question 
respecting  the  effect  of  the  assignment,  still  remains.  But  that  the  property 
does  not  pass  in  the  same  plight,  may  be  illustrated  by  the  case  of  a  joint  tenant 
becoming  a  bankrupt ;  the  assignees  do  not  become  joint  tenants  with  his 
companion  ;  the  joint  tenancy  is  severed  by  the  assignment  The  assignees 
are  not  volunteers.  Independently  of  the  extensive  words  in  the  bankrupt  act, 
the  debts  form  a  sufficient  consideration  :  if  they  were  mere  volunteers,  they 
could  not  maintain  a  suit  in  equity  ;  this  court  never  giving  effect  to  an  assign- 
ment purely  voluntary.  The  practical  inconvenience  of  a  contrary  doctrine  is 
an  important  consideration.  It  would,  in  that  case,  be  the  duty  of  the  assignees 
immediately  to  sell  the  chose  in  action,  in  order  to  guard  against  the  accident 
of  the  husband's  death ;  and,  as  the  extent  of  the  wife's  equity  is  well  settled, 
there  would  be  no  difficulty  in  finding  a  purchaser.  This  circuity  ought  to  be 
avoided.  Bosvil  v.  Branderf{r)  and  the  opinions  of  Lord  Henley  in  Earl  of 
Salisbury  v.  Newton^  and  Sir  Thomas  Plumer  in  Purdew  v.  Jackson^  are 
strong  authorities  in  favor  of  an  assignment  in  bankruptcy  standing,  in  this  re- 
spect, on  the  same  ground  as  one  for  a  valuable  consideration.  In 
Gray  t.  Kentish{s)  the  interest  continued  reversionary  until  *after  the  [*175] 
death  of  the  husband  ;  and  in  Gayner  v.  Wilkinson^  Saddington  v. 
Kinsman^  and  Mitford  v.  Mitford,  the  only  cases  cited  for  the  defendants,  it 
was  reversionary  at  the  time  of  the  bankruptcy  ;  they  are,  therefore,  clearly 
distinguishable  from  this  case,  in  which  the  property  was  vested  in  possession, 
or  recoverable,  at- the  time  of  the  bankruptcy.  In  this  case  the  property 
passed,  subject,  of  course,  to  the  wife's  equity  ;  in  the  others  nothing  could 
pass  but  the  right  to  the  property ;  to  bar  the  wife's  right  of  survivorship, 
another  assignment,  or  some  other  act,  was  necessary  after  the  death  of  the 
tenant  for  life.    The  same  distinction  prevailed  in  Homsby  v.  Lee  ;{t)  in  which 

(«)  9  Atk.  907.         (•)  1  Eden,  371.         (p)  1  Jae.  &  Wilk.  476.         ft)  See  9  Vm.  100. 
(r)  1  P.  Wmt.  458.    («)  1  Adc.  980.  (0  9  Madd.  16. 


177  CASES  IN  CHANCERY. 

1828.— Pierce  ▼.  Thomely. 

case  Sir  Thomas  Plumer  held  that  the  wife's  right  of  survivorship  would  pre- 
vail aver  an  assignment  by  the  husband  for  valuable  consideration  of  her  rever- 
sionary chose  in  action,  although  the  tenant  for  life  died  before  the  husband  ; 
therefore,  in  deciding  in  favor  of  the  plaintiff,  no  cas^  will  be  overruled. 

The  commencement  of  the  suit  fixes  the  right  of  the  assignees.  The  decree 
roust  proceed  on  the  rights  of  the  parties  as  they  originally  stood.  A  contrary 
decision  would  lead  to  much  inconvenience,  and  hold  out  an  inducement  to 
resort  to  trick  and  contrivance  in  order  to  retard  the  progress  of  the  suit.  In 
Steinmetzr.  Halthin\u)  li  was  held  that  the  wife's  equity  to  a  settlement 
attached  on  the  institution  of  the  suit ;  in  other  words,  that  the  commencement 
of  the  suit  affected  her  husband's  legal  right  of  survivorship.  It  would  not  be 
fair  to  apply  a  different  principle  in  the  case  of  the  husband  dying  first :  if  his 
legal  right  is  diminished,  her's  ought  to  be  abridged  to  the  same  extent. 
[*176]  *At  all  events  the  plaintiffs  are  entitled  to  the  interest  of  the  fund  up 
to  the  time,  if  not  beyond  the  period,  of  the  bankruptcy.  The  right  to 
the  interest  stands  on  a  different  ground  :  it  is  a  breach  of  trust  in  the  trustees 
not  to  pay  it  to  the  husband.  A  court  of  equity  always  gives  him  the  interest 
of  his  wife's  fortune,  provided  he  maintains  her.    Macaulay  v.  Phillips,{x) 

The  Vice-chancellor  : — By  the  will  of  Thomas  Bromilow,  who  die  d 
about  1798,  freehold  and  copyhold  estates,  and  residue  of  personal  estate,  were 
given  to  Mollineux,  deceased,  and  the  defendant  Thomely,  upon  trust  to  sell, 
and  invest  the  produce  in  securities,  in  trust  for  his  daughter,  Jane  Butler,  for 
her  life  ;  then  to  pay  legacies  of  800/.  to  all  her  children  who  should  attain  the 
age  of  twenty-one  years,  and  the  surplus  to  go  to  all  her  children  who  should 
attain  twenty-one. 

In  1799  the  will  was  proved  by  Thomely  alone. 

Jane  Butler  died  in  June,  1812,  leaving  six  children.  Eliza  Jane,  one  of 
them,  attained  twenty-one  in  1817.  After  Jane  Butler's  death  the  real  estates 
were  sold  and  the  produce  invested.  In  1817,  Eliza  Jane  married  Ambrose 
Wilkinson.  On  the  20th  September,  1820,  a  commission  of  bankruptcy  was 
issued  against  him,  and  the  plaintiff  became  his  assignee.  On  the  2d  of  May, 
1827,  the  bill  was  filed  by  the  plaintiff,  against  Thomely  and  the  bankrupt  and 
bis  wife,  for  payment  of  Eliza  Jane's  legacy  and  share  of  residue.  On  the 
18th  June,  1827,  the  bankrupt  died.  Thornely  and  the  widow  plead 
[*177]  that  fact :  and  the  question  is,  whether  the  plaintiff  *is  entitled  to  any 
part  of  the  wife's  legacy  and  share  of  residue,  or  to  any  of  the  interest 
due,  the  plaintifi^s  title  being  as  assignee  of  a  bankrupt,  and  the  chose  in  action 
having  vested  in  possession  before  the  bill  was  filed. 

If  a  debt  were  due  to  a  woman,  dum  sola^  and  she  married,  her  husband,  by 
bringing  an  action  in  the  nafnes  of  himself  and  his  wife,  might  recover  judg- 
ment in  the  names  of  himself  and  his  wife  ;  and,  by  taking  out  execution,  noight 
alone  receive  the  amount  of  the  debt,  and  so  acquire  possession  of  his  wife's 

(«}  See  1  Oljn  &  Jam.  68.  (:r)  4  Vee.  1& 
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chose  in  action.  But  if,  at  any  time  before  taking  out  execution,  he  should 
die,  and  the  wife  survive  him,  she  would  be  entitled  to  the  benefit  of  the  action ; 
and,  if  it  had  proceeded  to  judgment,  would  be  entitled  to  take  out  execution  for 
her  own  benefit.  That  this  is  the  rule  at  law,  and  that  the  same  rule  is  adopted 
in  equity,  appears  from  the  case  of  Nanny  v.  Martin^(jf)  where  baron  and 
feme  had  a  decree  for  money  in  the  right  of  the  wife,  and  then  the  baron  died. 
The  question  was  moved,  who  should  have  the  benefit  of  the  decree,  the  wife 
or  the  executor  of  the  husband  ?  The  case  being  referred  to  C.  J.  Hide,  he 
had  given  his  opinion  that  the  benefit  of  the  decree  belongs  to  the  wife,  and 
that  it  was  so  in  a  judgment  at  law  ;  and,  exception  being  taken  to  that  certifi- 
cate of  the  judge,  he  refused  to  hear  the  matter  of  the  exception,  but  left  it  to 
the  chancellor,  declaring  that  his  opinion  still  was  the  same  :  and,  at  the  seal, 
the  Lord  Chancellor  would  not  refer  it  back,  but  confirmed  the  judge's  cer* 
tificate. 

♦If  the  husband  of  the  wife,  who  had  a  debt  due  to  her  dum  sola^  [*n8] 
had  become  bankrupt,  the  assignees  could  not  recover  payment  of  the 
debt  without  bringing  an  action  in  their  own  names  and  the  name  of  the  wife 
jointly ;  for,  by  the  commissioner's  assignment  they  take  an  interest  in  the 
debt  in  the  same  manner  as  the  husband  had  it  ;  and  if,  after  proceeding  in  the 
action,  and  before  execution  levied,  the  husband  died,  at  law  the  chose  in  action 
would  survive  to  the  wife,  and  she  might  release  the  action,  as  a  co-plaintiff, 
or  release  the  debt,  as  entitled  to  it  by  survivorship.  At  law,  the  wife's  chose 
in  action  could  be  recovered  only  in  an  action  in  which  she  was  made  co-plain- 
tiff with  her  husband,[l]  or  with  his  assignees,  in  case  he  became  a  bankrupt. 
If  the  chose  in  action  were  equitable,  the  wife  is  not  of  necessity  to  be  made 
a  co-plaintiff — she  must  be  a  party  to  the  suit.  This  was  decided  in  Clarke 
V.  Lord  Angier  :(z)  but  she  may  be  either  a  defendant  or  a  co-plaintiff.  At 
law,  where  judgment  had  been  recovered  by  the  husband  and  wife,  the  husband 
alone  could  levy  execution  ;  but  a  court  of  equity  will  not,  unless  the  wife 
consents,  permit  the  husband  to  recover  the  whole  of  his  wife's  chose  in  action, 
but  will  require  a  settlement  to  be  made  upon  her.[2]     In  so  doing,  a  court  of 

(y)  1  Cha.  Ca.  27.  («)  1  Cha.  Ct.  41. 

[1]  Wombtoell  v.  Laver,  poit,  364. 

[2]  Vide  Smith  ▼.  Jtane,  2  Paige,  302.  When  tbe  haaband  or  his  assignee,  seeks  throngb  the 
inteirention  of  a  coart  of  equity,  to  gain  possession  of  the  wife's  property,  the  eoort  will  require  a 
■attable  provision  to  be  made  for  her,  which  is  called  her  equity.  "  It  is  now  understood  to  be  set. 
tied,  that  the  wife's  equity  attaches  upon  her  personal  property,  when  it  is  snbjeoi  to  the  jurisdic- 
tion of  the  court,  and  is  the  object  of  tbe  suit,  into  whosesoever  hands  it  nsay  have  come,  or  in 
whatever  manner  it  may  have  been  transferred.  The  same  rale  applies,  whether  tbe  application 
be  by  the  husband,  or  his  representatives  or  assignees,  to  obtain  possession  of  the  property,  or 
whether  it  be  by  the  wife  or  her  trustee,  or  by  any  person  partaking  of  that  character,  praying 
for  a  provision  out  of  that  property.  It  is  equally  binding  whether  the  assignment  be  by  operation 
of  law,  or  by  the  act  of  the  party  to  general  assignees,  or  by  partieular  transfer  to  an  individual, 
and  whether  that  particular  transfer  has  been  votuntary,  or  been  made  for  a  good  and  valuable 
eonsideration."  Kent  Ch.  Kenny  ▼.  Udallt  5  Johns.  Ch.  Rep.  473.  ••  The  assignee  ukes  the 
■asignment  of  the  wife's  estate  In  action,  aobjeot  to  her  equitable  elaim  thereon  for  the  support  of 
bersclf  and  her  infant  children,  if  she  has  no  other  saffieient  means  for  that  purpose ;  provided  such 
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equity  not  only  recognizes  the  legal  principle,  that  the  wife  might  be  entitled 
bysurvivorshipy  but  acts  upon  it  for  her  benefit  in  a  manner  which  a  court  of 
law  cannot  do. 

If  these  things  be  so,  it  is  impossible  to  understand  how,  where  the 
[*179]  wife  has  an  equitable  chose  in  action,  *the  assignment  in  bankruptcy 
can  pass  to  her  husband's  assignees  a  larger  right,  or  better  title  than 
the  husband  had.  Sir  Thomas  Plumer,  in  the  conclusion  of  his  judgment,  in 
Purdew  v.  Jacks(m,{a)  says :  **  After  this  repeated  consideration  of  the  8ub> 
ject,  I  still  continue  of  opinion  that  all  assignments,  made  by  the  husband,  of 
the  wife's  outstanding  personal  chattel,  which  is  not,  or  cannot  be  then  reduced 
into  possession,  whether  the  assignment  be  in  bankruptcy*  or  under  the  insoU 
vent  acts,  or  to  trustees  for  payment  of  debts,  or  to  a  purchaser  for  valuable 
consideration,  pass  only  the  interest  which  the  husband  has,  subject  to  the  wife's 
legal  right  of  survivor8hip."[l]  In  the  present  case,  the  plaintiff  claims, 
merely  as  assignee  in  bankruptcy,  the  wife's  equitable,  outstanding  personal 
chattel,  which  is  not  reduced  into  possession,  and,  therefore,  according  to  Sir 
Thomas  Plumer,  can  only  claim  it,  subject  to  the  wife's  legal  right  of  survivor- 
ship. In  the  case  of  Gayner  v.  Wilkinson^  cited  in  the  note  to  Saddington  v. 
Kinsman^ib)  Mary  Pierson  was  entitled  to  a  reversionary  legacy,  expectant  on 
her  father's  death.  Her  husband  became  bankrupt :  and  then  the  father  died, 
whereby  the  legacy  vested  in  possession  in  the  life-time  of  the  husband.  Then 
he  died,  leaving  Mary  Pierson  surviving.  The  assignees  filed  a  bill  for  the 
legacy  ;  and  the  chancellor  dismissed  it.  That,  therefore,  is  a  case  directly  in 
point.  Lord  Thurlow,  in  the  course  of  the  argument  in  Saddington  v.  Kins* 
man,  asked  whether  the  counsel  knew  any  case  that,  in  point,  contradicts  Gay- 

(a)  1  Rass.  70.  (6;  1  Bru.  C.  C.  50. 

claim  it  asserted  by  the  wire,  or  there  is  a  soit  institutod  in  this  court  for  the  recovery  oraoch  pr»> 
pcrty,  before  the  assignee  has  reduced  it  to  posseMioo.  tt  has  indeed  been  doubted  whether  this 
court  could  interfere  to  restrain  the  husband  or  bis  assignee,  from  proceeding  at  law  to  pomscss 
himself  of  the  wife's  property  in  action,  and  to  compel  him  to  allow  her  a  suitable  proTisioQ  out  of 
tbofsame  for  her  support.  But  if  the  wife  is  entitled  to  such  an  equity,  upon  a  bill  filed  by  the 
husband  or  his  assignee,  or  by  a  third  person,  as  all  the  cases  upon  this  subject  admit,  I  can  ace 
no  valid  objection  in  principle  against  granting  her  similar  relief  where  the  husband,  or  the  general 
assignee  in  bankruptcy,  is  endeavoring  to  deprive  her  of  that  equity  by  an  onconscientiona  pro. 
ceeding  in  a  court  of  law."  Van  Epp9  v.  Van  Deuten^  4  Paige,  74.  If  the  wife's  property  ta 
action  is  of  equitable  cognizance,  she  may  file  her  bill  against  her  husband  or  his  assignee,  to  re- 
si  rain  them  from  obtaining  possession  of  the  fond  without  providing  for  her  support;  Kenny  r. 
Udall,  ubi  sup.  S.  O.,  3  Cow.  590.  Elliott  v.  Wanng,  5  Monroe's  (Kent)  Rep.  341.  But  aee 
Howard  v.  Moffatt,  2  Johns.  Ch.  Rep.  208.  The  practice  is  for  the  husband  on  a  reference,  to  make 
proposals  of  a  settlement  before  a  master,  and  on  the  coming  in  of  his  report,  the  court  judges  of 
its  sufficiency ;  Howard  v.  Moffattt  ubi  sop.  The  husband  has  been  allowed  on  the  joint  petitioD 
of  himHelf  and  wife,  to  dispose  of  her  separate  property,  but  the  wife  will  be  examined  apart  from 
her  husband  as  to  her  consent,  and  her  equity  will  be  carefully  guarded.  In  the  matUr  of  SiuarU 
1  Edw.  V.  C.  Rep.  168  ;  Howard  v.  Moffati,  ubi  sup.  And  see  StiJU  v.  Evtritt,  1  Myl.  &l  Cr.  37. 
Honner  v.  Morton,  2  Russ.  86.  Wade  v  Saundere,  Turn.  &  Russ.  306.  Gullin  v.  OuUin,  7  Sim., 
236.     Wieketi  v.  Clarke,  3  Edw.  V.  C.  Rep.  58. 

[1]  Ace.  Honner  v.  Morton^  2  Russ.  65,  by  Lord  Lyndburst,  April  15,  1828,  therefore  near!/ 
simultaneous  with  the  case  in  the  text 
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ld27.— PuTce  ▼.  Thomcly. 

Iter  y.  Wilkinson^  himself  not  recollecting  any.  In  the  case  of  Mitford  v. 
Mitfordip)  it  is  obserrable  that  Charlotte  Mitford  married  in  1799 ; 
*but  Robert  Mitford,  the  bankrupt,  did  not  die  till  1790 ;  therefore,  in  [*i80] 
that  case,  as  in  Gayner  v.  Wilkinson^  his  wife's  legacy  vested  in  pos- 
session before  his  death ;  and  Sir  William  Grant  held  that  Robert  Milfurd's 
wife,  who  survived  him,  was  entitled  to  her  legacy,  as  against  the  assignees  of 
her  husband.  In  his  judgment  he  comments  upon  the  conflicting  authorities 
of  Bosvil  V.  Brander,{d)  and  Pringle  v.  Hodgson,{e)  as  opposed  to  Grey  v. 
Kentish  and  Gayner  v.  Wilkinson ;  and  his  reasonmg,  to  which  it  is  only  ne- 
cessary to  refer  without  repeating  it,  satisfies  me  that  the  law  of  this  court  is 
that  which  he  has  laid  down  in  conformity  with  the  decision  in  Gayner  v.  Wil* 
kinson.  I  confess  myself  quite  unable  to  understand  upon  what  grounds  Lord 
Rosslyn  rested,  when  he  said,  in  Pringle  v.  Hodgson :  *'  The  question  of  sur- 
rivorship  is  quite  laid  aside  by  the  bankruptcy.'' 

It  has  been  urged  that,  inasmuch  as,  in  the  present  case,  the  bill  was  filed 
before  the  husband  died,  the  question  is  to  be  considered  in  the  same  manner 
as  if  a  decree  had  been  obtained ;  and  the  case  of  Steinmetz  v.  Halthin(f) 
was  cited :  but  that  case  decided  only  that,  where  a  bill  was  filed  to  carry  into 
execution  the  trusts  of  a  will,  under  which  a  husband  and  wife,  in  her  right, 
were  entitled  to  a  legacy,  and  she  died,  pending  the  suit,  leaving  children,  her 
equity  to  have  a  settlement  attached  for  the  benefit  of  her  children.  That  de- 
cision, therefore,  was  a  liberal  decision,  extending  the  wife's  right,  and  cannot 
be  considered  as  deciding  the  converse,  that  the  mere  filing  of  a  bill 
against  her  and  her  husband,  when  she  survives  him,  *shall  be  con-  [*181] 
sidered  as  an  abridgment  of  her  legal  right. 

It  has  also  been  said  that  the  husband  was  entitled  to  the  interest  on  the  wife's 
legacy ;  and  that  his  assignee  is  entitled  to  it,  on  the  ground  that  a  court  of 
equity  gives  the  husband  interest  on  his  wife's  legacy,  if  he  maintains  her ;  and 
the  case  of  Macaulay  v.  Phillips(g)  is  cited. [1]  But,  in  llie  first  place,  nothing 
appears  on  the  pleadings  in  this  case  as  to  the  bankrupt  having  maintained  his 
wife ;  and  in  the  next  place,  in  the  case  cited,  there  had  been  a  decree,  and 
proposals  for  a  settlement  had  been  directed.  Upon  the  whole,  therefore,  I  am 
of  opinion  that  the  plea  must  be  allowed.(A)[2] 

(e)  9  Vm.  87.  id)  1  P.  Wm«.  458.  («)  3  Vm.  619. 

(J)  1  Glyn  Sl  Jam.  64.  (g)  4  Vei.  15.  (A)  See  the  precedinsr  cam. 

[1]  If  the  husband  livei  with  his  wife,  and  maintaifiB  her,  and  has  not  misbehayed,  he  will  be 
allowed  to  receive  the  interest  or  dividends  on  her  property.  Kenity  v.  Vdall,  5  Johns.  Ch. 
Rep.  480. 

[2]  An  assignment  by  the  husband,  under  a  bankrupt  or  insolvent  act,  vests  in  the  assignee  the 
personal  estate  in  action  of  the  wife,  unless  the  same  is  secured  to  her  as  her  personal  property : 
but  the  assignee  takes  the  legal  interest  in  the  same,  subject  to  the  wife's  right  of  surviyorship,  if 
the  husband  dies  before  the  assignee  has  reduced  such  property  to  possession.  Such  is  the  refiultof 
the  Tarious  decisions,  upon  a  question  which  has  been  •'  repeatedly  agitated,  and  has  excited  con. 
eiderable  interest  both  at  law  and  in  eqnify.**  Van  Eppa  y.  Von  Dusen,  4  Paige,  64.  See  further 
Hornier  ▼.  Morion,  3  Rues.  65.  WomiweU  ▼.  Laver,  |>ost,  360.  Field  y.  Soule,  4  Russ.  112.  DonM 
y.  tfffrt,  2  Russ.  &,  M.  360.    Santmn  y.  Dewar,  3  Russ.  91. 
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1838.~Fleai'tng  v.  St.  Jobo. 


Fleming  v.  St.  John. 

1828  ;  4tb  and  7th  TehTvairj.-^Pleading, 

Where  a  bill  charges  a  defendant  with  acta  which  would  rabjeet  him  to  a  criminal  proiecQtioa 
under  a  atatate,  the  defendant  need  not  plead  the  ttatate,  bat  may  demur  to  the  biH 

In  this  case,  the  defendant  demurred  to  the  bill  because  it  sought  a  discoTery 
of  transactions  which,  if  adoiitted,  would  have  subjected  him  to  a  criminal 
prosecution  under  0  Anne,  c.  14,  s.  5 ;  and  the  question  was,  whether  the  ob- 
jection ought  not  to  have  been  made  by  plea,  and  not  by  demurrer. 

Mr.  Pepys  and  Mr.  Wilson,  in  support  of  the  demurrer,  cited  Mitf.  Treat. 
157,  158;  Ormer.  Crockford  ;{a)  and  said  that  a  public  act  of  parliament 
was  as  much  within  the  cognizance  of  all  the  courts,  as  the  common 
[*182]   *law  was,  and  that  a  party  was  never  bound  to  plead  it. 

Mr.  Svgden  and  Mr.  Girdlestone,  jun.  for  the  bill,  said  that  no 
objection  could  be  made  by  demnrrer,  unless  it  appeared  on  the  face  of  the 
bill ;  and  they  referred  to  Nash  ▼.  Ash,{b) 

The  Vice-Chancellor  : — The  demurrer  in  that  case  appears  to  have  been 
overruled,  because  it  was  too  general. 

7th  February. — The  Vice-Chancellor  : — It  struck  me,  at  first,  that  it  wai 
proper  to  plead  in  this  case  :  but  upon  looking  at  Lord  Redesdale's  Treatise, 
and  the  authorities  he  refers  to,  I  find  it  to  have  been  held  that,  in  some  cases, 
where  advantage  has  been  taken  of  a  statute,  it  might  be  done  by  way  of  de- 
murrer, as  in  the  Earl  of  Suffolk  v.  Gr€en.{c)  I  have  made  a  note  of  a  case 
which  I  argued  in  the  court  of  exchequer,  and  which  has  been  since  report- 
ed.(€0  [His  honor  here  read  the  note.]  This  case  is  directly  applicable ;  and 
I  therefore  think  that  the  demurrer  ought  to  be  allowed.[l] 

(«)  1  Macleland'e  Rep.  185.  (6)  1  Eden,  378.  (e)  1  Atk.  450. 

(d>  1  Atk.  450.  Whitmore  t.  Pranci§t  8  Price,  616.  The  note  mentioned  above  waa  ai  foU 
]owe :— ••  Whitmore  v,  Francis,  Bzcheq.  14th  December,  1820.  Bill  filed  to  dieoover  whether  a  pro* 
miieory  note  was  not  given  on  an  oauriooa  contract.  It  etated  the  note  to  be  given  for  money 
lent,  and  that  no  interest  had  been  paid ;  and  prajed  discovery  merely  by  way  of  defence  to  le- 
tion  on  the  note.  Demurrer,  that  the  disoovery  would  occaaion  a  loos  of  the  money  lent  on  the 
note,  allowed." 

[1]  To  a  bill  praying  a  discovery  of  nsnry,  that  the  nsarions  instmment  may  be  delivered  op  tnd 
cancelled,  and  for  an  iojnoction  to  stay  proceedings  at  law ;  the  defendant  may  demmr  to  so  moch 
of  the  discovery  aa  relates  to  the  charge  of  nsory,  and  may  answer  to  the  relief;  as  in  other  eases 
where  the  complainant  is  entitled  to  relief,  bat  where  the  defendant  cannot  make  a  discoveiy  as  to 
the  facts  npon  which  that  relief  is  asked,  without  subjecting  himself  to  a  criminal  pfooecutieo,  or  a 
penalty.    Liting$ton  v.  Harris,  3  Piiige,  538.    See  further  Cfreen  v,  Wtaver,  1  Sim.  404. 
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1628.^Wetberad  v.  Wethered. 


^Wethbrbd  V.  Wbthered.  [*183] 

1888;  95th  Janauy  mad  93d  Fabniary.— -ii^r««tMral.^PicMf^  poUof. 

An  agreement  between  two  iona,  to  divide  eqaallj  whatever  property  they  may  receive  from  their 

father  in  his  life-time,  or  become  entitled  to  under  his  will,  or  by  descent  or  otherwise,  from  him, 

is  not  contrary  to  public  policy,  but  will  be  enforced  in  equity. 

Br  articles  of  agreement,  bearing  date  the  28th  of  October,  1805,  and 
made  between  the  plaintiff,  George  Thomas  Welhered,  of  the  one  part,  and 
the  defendant,  Charles  Wethered,  of  the  other  part,  after  recitinpr  that  the 
plaintiff  and  Charles  Wethered  were  the  two  only  sons  of  George  Wethered, 
who,  it  was  presumed,  stood  seised  and  possessed  of  divers  freehold  and  copy- 
hold estates,  and  also  a  considerable  personal  estate,  part  of  which  the  plain- 
tiff, and  Charles  Wethered,  expected  to  be  given,  devised  or  bequeathed  to 
them  by  their  said  father,  and  in  case  he  should  die  intestate,  then  the  plaintiff 
and  Charles  Wethered,  or  one  of  them,  by  descent,  by  the  statute  of  distribu- 
tion of  intestates'  estates,  or  by  surrender  and  the  custom  or  customs  of  the  ma- 
nor or  manors  in  which  such  of  the  premises  as  were  copyhold  were  situate,  or  by 
some  other  ways  or  means  would  become  entitled  to  such  freehold  and  copy- 
hold estates,  and  a  part  of  the  personal  estate  of  their  father,  jointly  with  their 
sister  or  otherwise  :  and  further  reciting  that  it  had  been  agreed,  between  the 
plaintiff  and  Charles  Wethered,  that  such  part  of  the  real  and  personal  estates 
as  they  or  either  of  them  should  derive,  or  become  possessed  of,  or  entitled 
unto  under  the  will  of  their  father,  or  which  should  come  to  them  or  either  of 
them,  by  descent  or  deed,  or  in  any  other  manner  whatsoever,  should  be  divid- 
ed between  the  plaintiff  and  Charles  Wethered,  in  equal  shares,  first  paying 
thereout  all  reasonable  costs,  charges  and  expenses  which  they  or  either  of 
them  might  be  put  unto,  in  or  about  the  premises  :  and  further 
*reciting,  that  it  had  been  also  agreed  between  the  same  parties  that,  [*184] 
in  case  George  Wethered  the  father,  should,  in  his  life-time,  advance 
any  sum  or  sums  of  money,  to  them  or  either  of  them,  to  place  them  or 
either  of  them  in  business,  or  otherwise  to  advance  them  in  life,  such  sum  or 
sums  of  money  should  go  and  be  taken  as  part  of  their  moiety  or  half  part  or 
share  to  arise  and  become  paid  and  payable  from  their  father  in  manner  afore- 
said ;  it  was  witnessed,  that  the  plaintiff,  for  himself,  his  heirs,  executors,  admin- 
istrators and  assigns,  did  covenant  and  agreed  with  Charles  Wethered,  his 
heirs,  executors,  administrators  and  assigns,  that  the  plaintiff,  his  heirs,  execu- 
tors, administrators  or  assigns,  would,  immediately  upon  the  decease  of  his 
father,  or  within  six  months  next  after,  by  deed  or  otherwise,  convey,  assign 
or  pay,  unto  Charles  Wethered,  his  heirs,  executors,  administrators  or  assigns, 
one  full  moiety  of  all  such  real  and  personal  estate  as  the  plaintiff  might  be- 
come possessed  of  or  entitled  unto  under  the  will  of  his  father,  or  by  descent, 
or  otherwise  from  him ;  and  that  Charles  Wethered,  for  himself,  his  heirs,  ex- 
ecutors, administrators  and  assignsi  would,  in  like  manner,  by  deed  or  others 
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wise,  convey,  assign  or  pay,  unto  the  plaintiff,  his  heirs,  executors,  adnainistra- 
tors  or  assigns,  one  full  moiety  of  all  such  real  or  personal  estate  as  he,  Charles 
Wethered,  might  become  possessed  of  or  entitled  to  under  the  will  of  liis  father, 
or  by  descent  or  otherwise  from  him,  so  that  the  plaintiff  or  Charles  Wethered 
should,  neither  of  them,  have,  derive  or  receive  in  moneys,  real  or  personal 
estate,  more  than  the  other,  but  each  take  an  equal  moiety  of  all  property  what- 
soever which  they  or  either  of  them  might  have  or  possess  from  their 
1*185]  said  father,  as  fully  and  effectually,  *to  all  intents  and  purposes,  as  if 
the  same  had  been  by  him  given,  devised  or  bequeathed  to  them,  share 
and  share  alike. 

By  indentures  of  lease  and'  release,  dated  the  22d  and  23d  days  of  June, 
1807,  being  the  settlement  on  the  marriage  of  Charles  Wethered  with  Mary 
Ann  his  wife,  then  Mary  Ann  Bell,  and  made  between  George  Wethered.  the 
father,  of  the  first  part,  Charles  Wethered  of  the  second  part,  William  Bell  of 
the  third  part,  and  Mary  Ann  Wethered  of  the  fourth  part,  George  Wethered, 
the  father,  conveyed  unto  William  Bell  and  his  heirs,  certain  houses  in  Great 
Marlow,  to  the  use  (after  the  solemnization  of  the  marriage)  of  the  said  George 
Wethered  and  his  assigns,  for  his  life,  with  remainder  to  the  use  of  the  defend- 
ant Charles  Wethered  and  Mary  Ann  his  then  intended  wife,  their  heirs  and 
assigns  for  ever. 

At  the  time  of  the  execution  of  the  indenture  of  release,  George  Wethered, 
the  father,  by  an  indenture,  dated  the  23d  of  June,  1807,  in  consideration  of  the 
intended  marriage,  leased  the  premises  comprised  in  the  indenture  of  release, 
to  the  defendant  Charles  Wethered  and  his  intended  wife,'  their  executors,  ad- 
ministrators and  assigns,  for  the  term  of  fifty  years,  if  the  said  George  Wethered 
should  so  long  live  at  the  yearly  rent  of  5/. 

The  marriage  took  place  accordingly ;  and  Charles  Wethered  and  his  wife  took 
possession  of  the  premises  comprised  in  the  lease,  and  held  the  same  as  lessees, 
and  received  the  rents  and  profits  thereof  until  the  death  of  George  Wethered, 
the  father. 

Besides  the  premises  leased  to  Charles  Wethered  and  his  wife, 
t*186]    George  Wethered,  the  father,  previously  to  *the  marriage,  advanced 
to  Charles  Wethered  300Z.  and  upwards,  for  the  purpose  of  putting 
him  into  business. 

George  Wethered,  the  father,  by  his  will,  bearing  date  the  18th  of  March, 
1820,  and  duly  executed  and  attested  to  pass  real  estate,  gave  unto  his  brother 
the  defendant,  Thomas  Wethered,  and  John  Mossenton,  their  heirs,  executors, 
administrators  and  assigns,  all  his  freehold  and  leasehold  messuages  or  tene- 
tnents,  lands,  hereditaments  and  premises  ;  and  also  all  his  personal  estate  and 
effects,  whatsoever  and  wheresoever,  that  he  might  die  possessed  of,  interested 
in  or  entitled  to,  upon  trust  to  sell  the  same,  and  to  pay  and  divide  the  money 
arising  from  such  sale,  equally  between  the  plaintiff  and  the  testator's  daughter, 
Ann  Wethered,  share  and  share  altke  :  and  the  testator  appointed  Thomas 
Wethered  and  John  Mossenton,  trustees  and  executors  of  his  will. 
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182S.^Weth6red  ▼.  Wetbered. 

The  bill  prayed  that  Charles  Wetbered  might  be  compelled  specifically  to 
perform  the  agreement  between  him  and  the  plaintiff ;  and  that,  for  that  purpose, 
an  account  might  be  taken,  of  all  sums  of  money  which  the  defendant  had  re*- 
ceived  from  his  father,  since  the  execution  of  the  said  agreement)  and  the  rent^ 
and  profits  of  the  premises  leased  to  him  and  Mary  Ann  his  wife ;  and  that, 
upon  the  plaintiff  paying  or  conveying,  to  the  defendant  Charles  Wetbered,  on^ 
moiety  of  what  he  might  be  entitled  to  by  the  will  of  the  testator,  the  defendant 
Charles  Wetbered  might  be  decreed  to  pay  to  the  plaintiff  one  moiety  of  what 
he  should  be  found  to  have  received  from  the  testator^  and  of  the  rents  and 
profits  of  the  estate  and  premises  previous  to  the  death  of  the  testator; 
and  that  the  ^defendants,  Charles  Wetbered  and  Mary  Ann  his  wife,  [*187] 
might  be  decreed  to  convey  to  the  plaintiff,  one  moiety  of  the  estate 
and  premises  conveyed  to  them  by  the  indentures  of  lease  and  release  of  the 
22d  and  23d  of  June,  1807. 

The  defendants,  Charles  and  Mary  Ann  Wetbered,  by  their  answer,  said 
that  they  did  not  believe  that  the  testator  ever  knew  or  was  ever  informed  of 
the  agreement,  or  that,  if  he  ever  was  informed  or  knew  thereof,  it  was  but  a 
very  short  time  before  his  decease ;  and  that  the  agreement  was  prepared  and 
intended  by  the  plaintiff  to  defraud  the  testator  of  his  parental  control  over  th^ 
plaintiff,  and  of  bis  right  to  dispose  of  his  property ;  and  that  Mary  Ann  Wetb- 
ered continued  ignorant  of  such  agreement  being  in  existence  till  about  twelvQ 
months  after  her  marriage,  when  she  casually  learned  there  was  some  agree- 
ment in  existence  between  Charles  Wetbered  and  the  plaintiff;  but  of  the 
nature  and  effect  of  it  she  was  wholly  ignorant,  till  informed  of  it  by  the  bill ; 
and 'that,  to  the  best  of  their  knowledge,  information  and  belief,  William  Bell 
continued  ignorant  of  the  existence  of  any  such  agreement  during  the  whole  of 
his  life ;  and  they  submitted  that  Mary  Ann  Wetbered  and  her  father  William 
Bell,  were  purchasers,  under  the  settlement,  of  the  estates  and  hereditaments, 
as  made  by  the  three  indentures,  for  a  good  and  valuable  consideration,  namely, 
the  marriage  of  the  deferidants,  and  the  marriage  portion  of  Mary  Ann  Wetb- 
ered, and  which  marriage  portion  they  said  was  duly  paid,  by  William  Bell,  to 
the  defendant  Charles  Wethered,  and  that  the  plaintiff  kept  the  agreement  con- 
cealed from  Mary  Ann  Wethered,  and  as  they,  the  defendants  believed,  from 
William  Bell.  And  they  submitted  that,  if  the  agreement  was  other- 
wise binding,  the  same  was,  *by  reason  of  such  concealment,  a  fraud  [*188] 
on  the  right  of  Mary  Ann  Wethered,  and  upon  the  marriage  settle- 
ment, and  that  the  same  ought  not  to  be  enforced  against  them.  The  defend- 
ants admitted  that  they  occupied  the  hereditaments  comprised  in  the  lease ; 
and  that  the  testator,  previously  to  their  marriage,  advanced,  to  Charles  Weth- 
ered, 300/.,  for  the  purpose  of  assisting  him  to  engage  in  and  carry  on  the 
business  of  a  maltster ;  but  that,  except  that  sum  and  the  estate  and  premises 
limited  and  leased  to  them  as  aforesaid,  the  testator  did  not  at  any  time  previous 
to  their  marriage  advance  or  pay  to  Charles  Wethered  any  sum  of  money,  by 
way  of  gift  to  him  or  for  his  advancement  in  life.     And  Mary  Ann  Wethered 
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insisted  that,  in  case  it  should  appear  that  the  testator  had  advanced  any  sums 
of  money  to  Charles  Wethered  for  his  advancement  in  life,  inasmuch  as  the 
same,  if  any,  were  advanced  prior  to  the  marriage,  the  same  could  not  be  af- 
fected by  the  agreement. 

Mr.  Sugden,  and  Mr.  Barber j  for  the  plaintiff :— The  question  in  this  case 
is  concluded  by  authority,  Beckley  v.  Newland\(i)  It  is  observable  that,  in 
that  case,  the  agreement  was  made  between  persons  who  were  not  related  to 
the  testator;  but  the  Lord  Chancellor, in  his  judgment,  puts  a  case  precisely  simi- 
lar to  the  one  now  before  the  court.  His  lordship  says  :  **  Suppose  there  were 
two  daughters,  &c.'*(6)  Hobson  v.  1Vevor^(c)  is  material  for  the  purpose  of 
showing  the  principle  upon  which  the  court  acts,  in  cases  of  this  nature.  From 
these  authorities  it  is  quite  clear  that  this  agreement  is,  in  all  respects,  bind- 
ing. The  only  question  then  is,  bow  far  has  the  plaintiff's  right  been 
[*189]  *cut  down  by  the  transactions  that  took  place  after  the  agreement  It 
cannot  be  represented,  to  the  court,  that  the  plaintiff  has  any  equity 
against  the  wife,  as  she  had  no  notice  of  the  agreement,  and  as  she  had  the 
legal  estate.  Bnt,  as  respects  the  husband,  there  is  no  difficulty  ;  he  can  have 
no  preference  over  the  plaintiff,  and  therefore,  ihe  plaintiff  is  entitled  to  every 
thing  that  he  can  convey.  The  plaintiff  must  submit  to  account  for  the  per- 
soncJ  estate,  so  as  to  let  in  the  defendant  Charles  Wethered ;  but,  as  he  has 
disposed  of  part  of  the  estate,  by  procuring  his  father  to  make  the  settlement  on 
bis  wife,  he  must  bring  into  account  the  entire  value  of  the  fee  simple,  before 
he  can  take  a  moiety  of  the  personal  estate.  For,  if  a  father,  having  a  power 
to  appoint  to  his  son,  makes  an  appointment  to  his  grandson,  and  the  son  joins 
in  it,  it  is  considered  as  an  appointment  to  the  son,  first,  and  then  an  appoint- 
ment, by  the  son  to  the  grandson.  There  is  no  evidence  that  either  Charles 
Wethered,  or  his  father,  was  imposed  upon.  He  must  account  for  every  thing 
he  received  in  his  father's  life-time,  the  300/.  and  the  full  rent  of  the  premises 
comprised  in  the  lease. 

Mr.  Pepys  and  Mr.  Wakefield,  for  the  defendants,  Charles  Wethered  and 
his  wife  : — The  cases  that  have  been  referred  to  were  overruled  by  Lord  Eldon, 
C,  in  the  case  of  Harwood  v.  Tooke.{d)  It  is  discretionary  in  the  court  to 
compel  or  refuse  the  specific  performance  of  an  agreement.  Here  are  two 
sons,  not  knowing  what  disposition  their  father  may  make  of  his  property,  who 
enter  into  an  underhand  agreement,  for  the  purpose  of  defeating  his 
[•190]  intentions,  •and  who  thereby  protect  themselves  against  the  conse- 
quences of  their  misconduct,  and  bid  defiance  to  parental  authority. 
The  court  must  think  that  this  contract  is  pregnant  with  mischief,  and  will  not 
assist  the  scheme  of  these  two  sons.  The  only  case  that  applies  to  the  present 
one,  is  Beckley  v.  Newland.  In  Hobson  v.  Trevor,  the  party  was  dealing  with 
his  expectations ;  but  that  does  not,  of  necessity,  defeat  the  parental  authority. 

(fl)  3  P.  W.  183.  (6)  See  ibid.  184.  (e)  3  P.  W.  191. 

{d)  I  Madd.  Prin.  and  Prac.  549.    See  a  note  of  this  caae,  poet.  193.    Lord  Gldoo  gimnted  aa 
isjonotion  in  the  caae  cited,  but  diamieeed  the  bill  at  the  hearing. 
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The  former  case  is  confined  to  what  the  testator  might  leave  to  the  two  parties  ; 
but  here  the  principle  of  the  case  is  sought  to  be  extended  to  the  300/.  which 
the  father,  in  his  life-time,  and  more  than  twenty  years  ago,  gave  to  his 
son  Charles.  If  the  court  should  be  of  opinion  that  Beckley  v.  Newland 
is  still  the  law  of  the  court,  it  will  not  extend  it  so  as  to  interfere  with  what 
the  father  might  do  in  his  life-time.  The  contract  is  immediate  ;  then  why 
was  Charles  Wethered  permitted  to  retain  the  whole  of  the  300/.  He  was 
advanced,  and  put  into  possession  of  the  property,  the  subject  of  the  lease, 
more  than  twenty  years  ago.  Immediately  on  the  lease  being  executed,  the 
plaintiff  became  entitled  to  a  moiety  of  that  property ;  then  how  came  he  not 
to  assert  his  right  to  it  at  that  time  ?  If  he  then  neglected  to  prefer  his  claim, 
the  court  will  not  permit  him  to  assert  it  now  : — [The  Vice- Chancellor : — 
Does  it  appear  that  the  plaintiff  knew  that  his  brother  had  received  the  300/.?] 
— ^From  the  nature  of  the  transaction,  it  is  clear  that  the  advance  must  have 
been  known  to  the  family. 

The  recital  in  the  agreement  is  more  extensive  than  the  operative  part, 
which,  there  is  some  ground  for  contending,  does  not  embrace  advances 
made  by  the  father  in  his  life-time.  But,  assuming  that  the  parties  did 
*inlend  that  what  the  father  advanced  in  his  life-time,  should  be  divided,  [*191] 
there  is  no  authority  for  giving  effect  to  that  intention.  Now  it  is  not 
pretended  that  Charles  Wethered  took  anything  under  the  will.  The  whole 
that  he  became  entitled  to  (except  the  300/.)  was  under  the  settlement.  Litt. 
Sect  291.  Back  v.  Andrews,{e)  Ch^een  v.  King,{f)  Doe  v.  Parratt.{g)  Now 
it  is  admitted  that  what  the  wife  has,  cannot  be  touched ;  and  if  these  cases  be 
law,  she  has  the  whole. 

Mr.  Roupellf  for  the  defendant  Thomas  Wethered. 

Mr.  Barber^  in  reply  : — The  court  may  appoint  a  receiver  during  the  contin- 
uance of  the  husband's  interest,  whatever  that  may  be.  This  case  goes  further 
than  Beckley  v.  Newland;  because  the  agreement,  in  this  case,  is  more  exten- 
sive than  it  was  in  that  case.  The  plaintiff  has  not  been  guilty  of  any  laches 
in  asserting  his  right,  as  the  agreement  could  not  be  carried  into  effect  until 
after  the  father's  death. 

The  Vice-Chancellor,  after  stating  the  case  of  Harwood  v.  Tooke,  said 
that  the  doctrine  laid  down  in  Beckley  v.  Newland  was  so  far  from  being  over- 
ruled by  the  decision  in  Harwood  v.  Tooke,  that  he  was  bound  to  consider  that 
it  was  upheld  by  that  decision  ;  that  the  notion  that  agreements  similar  to  the 
one  in  qiiestion,  were  contrary  to  the  policy  of  the  law,  was  not  supported  by 
the  principles  of  law  applicable  to  such  cases  ;  because  it  was  quite 
clear  that,  if  a  testator  *meant  that  his  devisee  should  have  the  per-  [*192] 
sonal  enjoyment  of  his  bounty,  he  might  so  devise  as  to  stint  the  en- 
joyment of  the  devisee,  and  restrain  him  from  aliening  the  subject  of  his  gift : 
but  that,  if  the  testator  did  not  so  devise,  it  must  be  intended  that  he  meant 

(e)  Free.  Ch.  1.    S  C.2  Vera.  120.  (/)  1  W.  Black  1211.  (g)  5  T.  R.  652. 
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^liat  bis  devisee  shoidd  not  be  so  stinted,  but  should  have  the  full  enjoyment  of 
the  property,  and  that  it  should  be  liable  to  all  his  antecedent  debts,  and  all  his 
antecedent  contracts  ;  and,  therefore,  that  where  there  was  a  general  devise,  it 
gave  the  devisee  the  property  liable  to  be  incunabered  in  any  way  that  the  de- 
visee might  think  proper,  either  before  or  after  he  took  it. 

A  specific  performance  «f  the  agreement  was  decreed  according  to  the  prayer 
t)fthebill.[l] 


William  Tooxe  Harwood,  Esq.  i>.  John  Horns  Tooke,  and  Sir  Francis 

BuRDETT,  Bart^ 

1809»  19Ui  May ;  and  1812,.4tb  Tehrwrj^f^AgreemerU.-'PuUie  policy. 

An  agreement  between  two  persona,  having  ezpeetationa  from  a  third,  to  difide  eqnallj  wbaterar 
he  might  leave  them,  is  valid. 

The  plaintiff  was  nephew  and  heir  at  law^  and  also  one  af  the  next  of  kin  of 
William  Tooke,  Esq.  a  gentleman  of  large  property.  The  defendant  Tooke 
was  not  at  all  related  to,  but  was  an  intimate  friend  of  that  gentleman,  and  he 
and  the  plaintiff  having  expectations  from  him,  agreed,  by  parol)  to  share 
equally  between  them  what  Mr.  W.  Tooke  might  leave  thera.  In  1802  Mr. 
W.  Tooke  died,  having  left  a  much  larger  portion  of  his  property  to  the  plain- 
tiff than  to  the  defendant  J.  H.  Tooke.  The  defendant,  nx>t  wishing  to  press 
upon  the  plaintiff  to  the  extent  of  their  engagement,  proposed 
[*193]  *to  accept  4,000Z.  in  satisfaction  of  his  claims  under  the  agreement, 
and  the  plaintiff  gave  him  a  promissory  note  for  that  sum.  The  de- 
fendant afterwards  endorsed  the  note  to  Sir  Francis  Burdett>  as  the  consideration 
for  the  purchase  of  an  annuity.  The  bill  prayed  that  the  note  might  be  de* 
clared  to  have  been  unduly  obtained  from  the  plaintiff>  and  without  good  or 
valuable  consideration,  and  that  it  might  be  delivered  up  to  be  cancelled  ;  and 
that,  in  the  mean  time,  the  defendants  might  be  restrained  from  using,  apply- 

[1]  It  seems  that  a  contract  under  seal,  between  two  brothers^  bj  which  one  of  them  for  a  fair 
and  valuable  consideration  agrees  that  when  he  shall  obtain  possession  of  land,  expected  to  he  de- 
vised to  him  by  thetr  father,  he  will  convey  it  to  the  other,  is  not  eentra  honoB  moret,  and  he  maj 
support  an  action  of  covenant  at  law,  or  it  may  be  enforced  specifically  in  a  court  of  equity.  LewU 
V.  MadUon,  I  Mun.  303.  Dating  the  progress  of  a  rail  road  bill  through  parliament,  the  promo, 
ters  of  the  bill  agreed  with  an  owner  of  land  on  the  intended  line,  that  if  the  bill  should  pass,  they 
wimld  endeavor  in  the  next  session  tn  obtain  the  sanction  of  parliament  to  a  deviation  of  the  line. 
A  question  as  to  the  legality  of  the  agreement  arose,  but  was  not  decided ;  but  it  was  held  that  the 
court  would  not  order  an  instrument  to  be  delivered  up,  on  the  ground  of  illegality  appearing  on 
the  face  of  the  instrument  itself.  Simpttm  v.  Lord  Uowden^  3  Myl.  &  Cr.  97.  An  agreement 
between  two  persons!  not  to  bid  against  each  other  at  a  sale  under  an  execution,  or  other  auction 
sale,  but  that  one  was  to  bid,  and  divide  with  the  other,  is  against  public  policy  and  void.  Jontt  v. 
Ctuwell,  3  Johns.  Cas.  39.  Doolin  v.  Ward,  6  Johns.  Rep.  194.  Wilhur  v.  Howe,  8  Johns.  Rep. 
444.  See  further  Knye  v.  Moore,  2  Sim.  Sl  Stu.  960.  Money  v.  MeLeod,  id.  5QL  Elworlky  v. 
Bird,  id.  379. 
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ing,  negotiating  or  paying  away,  or  bringing  an  action  against  the  plaintiff 
respecting  the  note. 

An  injtinction  was  granted,  and  the  amount  of  the  note  ordered  to  be  paid 
into  court  [1] 

On  ihe  19th  of  May,  1809,  the  cause  was  heard,  and  the  money  was  ordered 
to  be  repaid  to  Sir  Francis  Burdett,  and  the  bill  was  disnussed,  as  against  Sir 
Francis  Burdett  with  costs,  and,  as  against  J.  H.  Tooke  without  costs. 

Reg.  lib.  A.  1808,  fol.  667. 


The  plainitiff  having  presented  a  petition  of  rehearing,  the  cause  was  re- 
heard on  the  1  Ith  May,  181 1,  in  the  presence  of  counsel  for  the  plaintiff,  but 
no  one  appeared  for  the  defendants ;  and  on  the  4th  of  February,  1812,  the 
decree  was  affiraied. 

Reg.  Lib.  A.  1811,  fol.  475. 

The  petition  of  rehearing  was  signed  by  Sir  Samuel  Romilly^  Mr.  Hart^ 
and  Mr.  Bell. 


•Thompson!;.  Powles.  [^194] 

1828 ;  2d  February. — Utury. — Vendor  and  purchaser. — Public  policy. 

A  revolted  Colony  of  Spain,  not  recognized  at  an  independent  state  by  Great  Britain,  executed 
bonds,  at  mx  per  eent.  interest,  as  secarities  for  a  loan.  P.,  acting  In  eollasion  with  B.,  a 
holder  of  the  bonds  in  England,  by  falsely  representing  that  he  had  purchased  some  of  them, 
indooed  the  plainttiT  to  become  a  parohaser  ;  held,  on  demurrer,  that  the  bonds  were  not 
tisurioos,  as  it  did  not  appear,  by  the  bill,  that  the  contract  for  the  loan  was  made,  or  tho 
amount  of  it  to  be  paid  in  this  country ;  that  P.  and  B.  would  have  been  answerable  to  tht 
piaiotiff  for  losses  sustained  upon  his  purchase,  but  that,  as  the  original  contract  was  made 
with  a  goremmsnt  not  acknowledged  by  Great  Britain,  the  court  could  not  relieve  him. 

The  bill  stated  that,  in  the  month  of  August,  1825,  the  defendants  David 
Barclay,  Charles  Herring,  the  elder,  Christopher  Richardson,  Richard  Jaffray, 
John  Potter,  and  Charles  Herring,  the youn^er^  carried  on  business,  in  co-part- 
nership together,  as  merchants,  in  the  city  of  London,  under  the  firm  of 
•'Barclay,  Herring,  Richardson  &  Co. ;"  that,  in  or  shortly  before  the  said 
month  of  August,  the  defendants  were  in  the  possession  of  certificates  of 
obligation'of  the  government  of  the  Federal  Republic  of  Central  America,  or 
Guatemala,  whereby  the  said  government  agreed  to  pay  certain  sums  of 
money,  mentioned  in  the  said  obligation,  to  the  holders  thereof ;  that  in  the 
same  month  John  Diston  Powles  and  Alfred  William  Powles,  the  two  other 
defendants,  carried  on  business,  in  co-partnership  together,  under  the  firm  of 

[1]  As  to  the  right  of  parties  to  deal  with  an  expectancy  ;  see  Lyde  t.  Mynn,  1  Myl  &  K. 
683.  Supporting  tho  principle  of  this  and  the  preceding  ease.  Dougla$a  ▼.  R^tstell,  4  Sim. 
5M.    AUmander  v.  Ihilu  o/  Wellington^  2  Russ.  it  M.  35. 
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*^  J.  Sl  a.  Powlea  &,  Co.  :*^  that,  in  the  said  month  of  Augusts  Barclay, 
Herring,  Richardson  Sc  Co.,  announced,  by  public  advertisement,  that,  on  the 
22d  day  of  that  month,  they  should  proceed  to  sell  certificates  of  the  obliga- 
tions of  the  government  of  the  said  Republic  of  Guatemala,  to  the  amount  of 
1,428,571/.  Ss.,  and  that  they  were  ready  to  receive  tenders  for  the  same, 
pursuant  to  a  printed  form  prepared  by  them  and  specified  in  such  advertise- 
ment: that,  shortly  after  such  advertisement,  the  firm  of  J.  &  A. 
[*195]  Powles  ii  Co.,  in  pursuance  of  a  secret  'arrangement  between  them 
and  Barclay  &  Co.,  sent  to  the  latter  firm  a  tender  in  the  form  pre- 
scribed by  such  advertisement,  and  thereby  offered  to  purchase  the  said 
certificates  of  obligation  of  the  government  of  the  Federal  Republic  of  Central 
America,  to  the  amount  of  1,428,571/.  8^.,  at  the  rate  of  68/.  per  cent,  and 
undertook  to  pay  for  the  same  in  the  following  manner,  namely,  15/.  per  cent, 
on  the  nominal  amount  of  the  certificates,  on  the  acceptance  of  their  offer, 
and  the  remainder  of  the  purchase  money,  by  equal  instalments,  on  the  follow- 
ing days  ;  viz.  on  the  22d  of  September,  1825,  7/.  lis.  5d.  per  cent. ;  on  the 
21st  of  October,  7/.  11 5.  5c/.  per  cent. ;  on  the  22d  of  November,  1825,  &c. 
&c.  and  the  last  instalment  on  the  22d  of  March,  1826.  And,  according  to 
the  terms  of  the  said  tender,  on  payment  of  the  last  instalment,  the  certificates 
of  obligation  were  to  be  delivered  to  the  contractors,  and  discount  for  prompt 
payment  was  to  be  allowed  at  the  rate  of  3/.  per  cent,  per  annum,  and  the  in- 
terest of  the  certificates  of  obligation  was  to  commence  from  the  first  of 
August,  1825 ;  and,  in  case  of  failure  of  payment  of  any  one  of  the  instal- 
ments, all  the  preceding  payments  were  to  become  forfeited,  and  Messrs. 
Barclay  &  Co.  were  to  be  at  liberty  to  resell  the  certificates  of  obligation  : 
that  the  tender  on  the  part  of  Powles  &  Co.,  was  accepted  by  Barclay  &, 
Co.  under  such  secret  arrangement  as  is  hereinafter  mentioned ;  and  it  was 
afterwards  publicly  announced  that  Powles  &  Co.  had  contracted  for  the  said 
loan,  and  various  advertisements,  and  other  public  notices  were  issued,  in  all 
of  which  the  two  firms  were  represented  as  distinct  parties  to  the  transaction, 
Messrs.  Barclay  &  Co.  being  represented  as  the  agents  for  the  sale  of  the 
certificates,  and  Messrs.  Powles  &  Co.  as  the  contractors  for  the 
[•196]  purchase  •thereof:  that  Powles  &  Co.,  being  intimate  friends  of  the 
plaintiff,  informed  him  that  they  had  just  entered  into  a  contract  to 
take  the  Guatemala  loan,  and  that  they  fully  expected  it  would  bear  a  pre- 
mium, and,  therefore  they  strongly  advised  the  plaintiff  to  purchase  of  them  a 
portion  of  such  loan  ;  and,  upon  such  representations,  the  plaintiff  was  induced 
to  agree  to  purchase  of  them,  and  accordingly  did  agree  to  purchase  of  them 
such  certificates  or  special  obligations,  for  10,000/.  at  the  price  of  73/.  per 
cent.  That  the  plaintiff  accordingly,  on  the  27th  of  August,  1825,  paid  to 
Powles  &  Co.  the  first  instalment  of  10/.  per  cent,  on  the  account  of  the  cer- 
tificates agreed  to  be  purchased  by  him,  such  instalment  amounting  to  1,000/. ; 
and  thereupon,  they  delivered  to  him  twenty  scrip  receipts  or  vouchers  for 
such  payment,  such  scrip  receipts  being  for  the  instalment  on  special  obliga- 
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lions  or  certificates  for  500/.  which  were  in  the  following  form :  "  Six  per 
cent,  loan  for  the  Federal  Republic  of  Central  America,  500/.  No.  819.  received 
the  sum  of  50/.,  being  the  first  instalment  of  10/.  per  cent,  on  500/.  special 
obligations,  purchased  by  us  from  the  agents  of  the  Federal  Republic  of  Cen- 
tral America  ;  and  we  hereby  agree  to  deliver,  to  the  bearer,  special  obligations 
of  the  said  Federal  Republic  of  Central  America,  to  that  amount,  in  the  form  in 
which  they  have  been  contracted  to  be  delivered  to  us,  bearing  interest  from 
the  1st  inst.,  on  retnrn  of  the  receipt,  and  on  payment  of  the  following  sums, 
on  or  before  the  dates  hereinafter  specified,  viz.  on  ISth  October,  10/.  per 
cent,  on  500/.  being  50/. ;  lOlh  November,  5/.,  25/. ;  12th  January,  10/.,  50/. ; 
9th  February,  5/.  with  interest  at  the  rate  of  5/.  per  cent,  fron)  the  1st 
of  January,  25/.  Os.  6d. ;  9th  March,  ♦6/.,  25/.  2*.  6d. ;  13lh  April,  [•197] 
10/.,  50/.  9s.  9d;  11th  May,  5/.,  25/.  6s.  9d.;  13th  July.  5/., 
25/.  lis.  Id.;  10th  August,  8/.,  41/.  4s.  lOe/.,  317/.  Us.  5d.  In  default 
of  payment  of  any  of  the  above  sums,  the  payments  before  made  are  to  be 
forfeited,  and  the  engagement  on  our  part  is  to  be  void.  London,  27th 
August,  1825.  J.  &  A.  Powles  &  Co.  Entered,  A.  H.**  And  such  scrip 
receipts  contained  printed  forms  of  receipts  for  each  instalment,  to  be  signed, 
by  Powles  &  Co.,  when,  and  as  such  instalments  should  respectively  be  paid  : 
That  the  plaintiff  regularly  paid  to  Powles  &,  Co.  the  second,  third,  fourth  and 
fifth  instalments  upon  the  purchase  money  for  the  certificates,  making  the  sum 
paid  by  him  on  account  thereof,  4000/. ;  and  receipts  for  such  instalments 
were  accordingly  signed  by  Powles  &  Co.  upon  the  scrip  receipts  before  men- 
tioned ;  that  all  the  payments  which  had  been  made  by  the  plaintiff  were  paid 
by  him,  by  the  desire  of  Powles  &  Co.,  into  the  house  or  firm  of  Barclay  & 
Co. :  that,  at  the  time  when  the  sixth  instalment  became  due,  the  plaintiff  of- 
fered to  pay  the  same,  but  was  prevented  from  so  doing  by  Powles  Sc  Co.  who, 
with  the  view,  as  the  plaintiff  afterwards  discovered,  of  making  him  commit  a 
forfeiture  of  the  instalments  already  paid,  advised  him  not  to  make  any  more 
payments,  saying  that  there  was  a  disagreement  between  Barclay  &  Co.  and 
the  government  of  Guatemala,  respecting  the  loan,  and  that  it  would  not  be 
expedient,  or,  perhaps,  safe  to  make  any  further  payment,  to  Barclay  &  Co., 
ID  respect  of  the  certificates  of  obligation,  until  such  difference  should  be  set- 
tled ;  and,  under  these  circumstances,  the  plaintiff,  although  at  that  time  per- 
fectly ready  to  make  such  payment,  refrained  from  so  doing :  that 
the  plaintiff  had  then  ^recently  discovered  that  the  representations  [*198] 
made  by  Barclay  &  Co.  and  Powles  &  Co.  with  respect  to  the  nature 
of  the  contract  between  them,  were  untrue,  and  that,  instead  of  Barclay  &  Co. 
having  sold  the  certificates  by  tender  to  the  highest  bidder,  as  they  professed 
to  do,  it  had  been,  and  was  privately  arranged  between  Barclay  dc  Co.  and 
Powles  &  Co.,  that  the  lattqr  should  become  the  nominal  contractors  for,  and 
purchasers  of  the  certificates,  at  the  price  of  68/.  per  cent.,  but  that  Barclay  6c 
Co.  should  be,  clandestinely,  partners  with  them  in  the  transaction,  and  should 
have  some  larger  interest  therein  than  the  Messrs.  PowleSi  and  should,  in  fact, 
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themselves  be  the  purchasers  of  the  certificates,  to  the  extent  of  100,000/.,  but 
that  such  agreement  or  arrangement  and  interest,  should  be  concealed,  both 
from  the  paities  for  whom  Barclay  &  Co.  were  agents  for  the  sale  of  the  cer- 
tificates, and  from  the  public,  or  persons  who  wero  to  be  invited  by  Powies  ic 
Co.  to  purchase  such  certificates :  that  such  arrangement  was  a  fraud  both 
upon  the  Guatemala  government,  for  whom  Barclay  &  Co.  were  agents  in  the 
trausaction,  and  upon  the  persons  who  purchased  such  certificates  in  ignorance 
thereof,  and,  amongst  others,  upon  the  plaintiff,  but  that  such  arrangement  was 
acted  upon,  and  the  whole  of  the  certificates  were  sold  and  disposed  of  by 
Barclay  &  Co.  and  Powies  &  Co.,  in  the  names  of  the  latter  persons,  and  such 
certificates  were  sold,  to  the  amount  of  400,000/.  at  7d/.  per  cent.,  and  the  re- 
mainder, at  73/.  per  cent.,  and  many  of  the  instalments  upon  such  suras  were 
paid,  by  the  purchasers  of  such  certificates,  to  Powies  &  Co.  and  Barclay  ic 
Co. ;  and,  by  such  means,  the  latter  firm  received  moneys  to  the  amount  of 

several  hundred  thousand  pounds ;  that  Barclay  &  Co.  and  Powies  & 
[*199]    Co.  *did  not  remit  the  moneys  which  they  so  received,  or  any  moneys, 

to  the  Guatemala  government,  or  the  persons  for  whom  they  were 
agents  in  these  transactions,  and  that,  in  fact,  they  divided  such  moneys  amongst 
themselves ;  and  the  Guatemala  government,  having  discovered  the  fraud 
which  was  so  practised  upon  tliem  by  Barclay  &,  Co.  and  Powies  A  Co., 
refused  to  adopt  or  be  bound  by  the  said  arrangement,  or  to  pay  any  of  the 
special  obligations  or  certificates  so  placed  in  the  hands  of  Barclay  &  Co.  as 
aforesaid  :  that,  under  the  circumstances  aforesaid,  the  plaintiff,  and  the  other 
purchasers  of  the  certificates,  having  declined  to  pay  any  further  instalments 
on  account  of  their  purchase  moneys,  Barclay  and  Co.  and  Powies  &  Co.  bad 
declared  all  the  deposits  and  instalments  already  paid  to  be  forfeited,  and  had 
converted  all  such  moneys  to  their  own  use :  that,  under  the  circumstances 
aforesaid,  the  plaintiff  was  advised  that  he  was  entitled  to  call  upon  Barclay  & 
Co.  and  Powies  &  Co.- to  pay  to  him  the  moneys  he  had  so  advanced  and  paid 
for  the  purchase  of  the  certificates,  together  with  interest  thereon,  at  the  rate 
of  5/.  per  cent.,  from  the  date  of  each  advance. 

The  bill  charged  that,  in  fact,  at  the  time  when  the  sixth  instalment  became 
due,  the  plaintiff  was  ready  and  willing  to  pay  the  same,  but  was  prevented 
from  so  doing  by  the  advice  of  Powies  &  Co.,  which  advice  was  given  by  theon 
in  collusion  with  Barclay  dc  Co. ;  and  that,  in  fact,  a  fraud  was  practiced  upon 
him  by  the  defendants,  in  respect  of  the  purchase  of  the  certificates,  by  repre^ 
senting  the  contract,  for  the  purchase  of  the  certificates  by  Powies  &  Co.,  as 

a  bona  fide  transaction,  and  by  concealing,  from  the  plaintiff,  the  fact 
[*200]    that  ^Barclay  &  Co.  were,  in  fact,  at  once  the  buyers  and  sellers  of 

the  shares :  that  whilst  Barclay  &  Co.  were  publicly  acting  as  the. 
agents  for  the  sale  of  the  certificates,  and  professing  to  offer  the  same  to  a 
fair  competition,  and  to  make,  with  Powies  tsL  Co.  a  contract  of  sale  to  them» 
it  had  been  planned  and  arranged  between  these  parties,  that,  although  Powies 
&  Co.  should  ostensibly  appear  as  the  contractors  for  the  loan,  yet  that  they 
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and  Barclay  &  Co.  should  be  partners  in  the  loan  ;  or,  if  not>  that  there  was 
some  agreement,  arrangement  or  understanding  between  Powlcs  &  Co. 
and  Barclay  &  Co.  that  the  last  mentioned  firm  should  be  concerned  in  and 
haTe  a  joint  interest,  or  some  other  interest,  with  Powles  &  Cov  in  the  purchase 
of  the  certificates,  or  should  be,  in  some  manner,  or  to  some  extent,  interested 
in  the  profit  or  loss  on  the  transaction :  that,  if  Barclay  &  Co.  erer  acted  as 
such  agents,  they  had  never  made  any  remittances  to  the  Gautemala  govern* 
ment,  on  account  of  the  sale  of  the  certificates,  or  that  the  sums  remitted  by 
them  to  the  government,  or  paid  on  account  thereof,  had  not  been  nearly  to  the 
amount  of  the  moneys  received  by  them  on  account  of  the  matters  aforesaid  ; 
that  the  government,  in  consequence  of  the  fraud  practiced  upon  them  by  the 
defendants,  had  rescinded  the  said  transaction,  and  had  refused  to  abide  by  the 
sale  of  the  obligations  so  made  as  aforesaid,  and  had  publicly  announced  that 
they  would  not  pay  such  obligations  ;  and  that,  in  fact,  such  obligations  had 
been  returned^  by  the  defendants^  to  the  government ;  and  that  the  contract 
with  the  government  was  at  an  end,  and  could  not  be  performed,  and  that  the 
defendants  could  not  deliver  to  the  plaintiff  the  certificates  which  he  contracted 
to  purchase,  if,  under  the  circumstances,  the  plaintiff  was  bound  to  accept  the 
same. 

*The  bill  prayed  that  the  defendants  respectively,  might  be  declared  [*201] 
to  be  liable  to  the  plaintiff  under  the  circumstances  before  mentioned, 
for  the  amount  of  the  several  sums  thereinbefore  mentioned  to  have  been  paid 
by  him  for  instalments  upon  his  purchase  money  fbr  the  certificates  or  special 
obligations ;  and  that  they  might  be  decreed  to  pay  the  same  to  him,  with 
interest  at  5/.  per  cent  per  annum,  from  the  date  of  each  payment. 

The  defendants,  the  Messrs.  Powles,  demurred  generally  to  the  bill. 

Mr.  PepySf  and  Mr.  Jacobs  in  support  of  the  demurrer : — The  bill,  in  this 
case,  is  filed  by  a  person  who  describes  himself  as  a  subscriber  to  the  Guate- 
mala loan,  to  recover  the  amount  of  the  moneys  paid  by  him.  He  says  that 
he  has  paid  five  of  the  instalments,  but  has  declined  to  pay  the  remaining 
ones,  because  the  Guatemala  government  has  discovered  the  transaction  which 
he  states  to  have  taken  place  between  Powles  &  Co.,  and  Barclay  &  Co., 
and  have  refused  to  pay  the  bonds,  or  to  let  them  be  delivered  out.  If  that 
statement  had  stood  alone,  if  the  Guatemala  government  had  improperly  re- 
fused to  acknowledge  their  bonds,  it  would  not  have  given  the  plainiiflfany 
claim  against  the  defendants,  who  are  merely  the  instruments  of  that  govern- 
ment. But  the  plaintiff  says  that  the  defendants,  by  their  conduct,  gave  the 
Guatemala  government  a  right  to  repudiate  their  contract.  This  depends  upon 
the  question,  whether  the  agents  of  the  government  did  so  conduct  themselves 
as  to  authorize  the  government  to  repudiate  their  contract.  The  bill 
^begins  with  alleging  that  Barclay  &  Co.  were  in  possession  of  these  •[2021 
certificates,  but  does  not  say  in  what  character  they  held  them.  It 
then  stales  that  Barclay  &  Co.  were  agents  for  the  sale  of  the  certificates, 
and  that  the  arrangement  between  them  and  the  other  defendants  was  to  be 
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concealed  from  the  parties  for  whom  they  arc  agents,  without  saying  for  whom 
they  were  agents.  The  bill  next  alleges  that  neither  Barclay  &  Co.  nor 
Powles  &  Co.  remitted  the  moneys  they  had  received,  to  the  Guatemala 
government,  or,  the  persons  for  whom  they  were  agents.  So  that  the  fact  of 
their  being  agents  of  the  government  is  spoken  of  doubtfully.  Again,  in  the 
charging  part  of  the  bill,  it  is  averred  that  the  defendants  allege  that  Barclay 
&  Co.,  in  the  sale  of  the  certificates,  acted  as  the  agents  of  the  Guatemala 
government;  and  then  the  contrary  is  charged',  and  that,  if  Barclay  &  Co. 
did  ever  act  as  such  agents,  they  never  made  any  remittances  to  that  govern- 
ment. It  appears,  therefore,  from  tho  whole  of  the  bill,  to  be  doubtful  whether 
Barclay  &  Co.  were  or  were  not  the  agents  of  the  government ;  and  yet  it  is 
upon  this  agency  that  the  whole  case  must  turn ;  for,  if  Barclay  &  Co.  were 
not  such  agents,  non  constat  that  the  government  had  any  right  to  repudiate 
their  contract. 

The  whole  of  this  transaction  arises  out  of  a  loan  to  a  government  which  is 
not  recognized  by  this  country  and  which  is  still  part  of  the  dominions  of  the' 

King  of  Spain.  It  appears,  from  a  variety  of  cases,  that  such  a  trans- 
[•203]    action  is  illegal.    Jones  y.   Kinder  ;{a)  in  which  Lord  Elden,  C, 

though  he  did  not  formally  decide  the  point,  strongly  intimated  an 
opinion  that  such  a  transaction  could  not  be  recognized  in  the  courts  of  this 
country.  De  Witz  v.  Hendricks, ij))  Yrisarrir.  Clement.{c)  The  courts  of 
this  country  take  notice  of  those  public  acts  which  are  recited  in  treaties. 
Now,  in  a  treaty  between  Spain  and  Great  Britain,  the  inhabitants  of  this 
colony  are  described  as  revolted  subjects.  In  Bire  v.  Thompson.(d)  a  motion 
for  an  injunction  was  made  before  Lord  Eldon,  C,  and  was  refused,  because 
the  Lord  Chancellor  could  not  take  notice  of  the  Republic  of  Colombia.  But 
it  is  not  merely  that  the  courts  do  not  recognize  the  these  states,  but  contracts 
for  supplying  them  with  money  are  actually  illegal.  It  must  be  looked  at  as  a 
question  of  international  law.  In  the  American  war,  Great  Britain  declared 
war  against  France  and  other  countries,  on  the  ground  of  interference  between 
her  and  her  colonies.  In  Hennings  v.  Rothsckild^e)  Best,  C.  J.  says  :  "  who- 
ever looks  into  the  law  may  find  it  very  doubtful,  whether  any  person  holding 
allegience  to  the  king  of  this  country,  can,  without  the  king's  consent,  borrow 
money  or  lend  money  to  a  foreign  prince." 

There  is  another  objection,  which  appears  on  the  face  of  the  bill.     These 
bonds  were  to  bear  interest  at  six  per  cent,  and  were  purchased  by  the  plaintiflf 

at  seventy-two  per  cent,  so  that  he  was  to  receive  6/.  for  interest  upon 
[*204]    72/. ;  there  can  then  be  no  doubt  that  *the  contract  was  of  a  usurious 

nature.    Barclay  &  Co.  were  the  agents  of  the  Gui\temala  government, 

(0)  When  Ihii  case  was  argued  there  was  no  printed  report  of  the  decision  above  referred  to :  it 
is  now  reported  under  the  name  of  Jon<«?.  Oarcia  del  Rio,  1  Turn,  it  Russ.  297. 
(6)  2  Bingr.  314.  (e)  2  Carr.  &  Payne,  N.  P.  C.  223.;  and  3  Bing.  432. 

{d)  Not  reported.    See  the  judgment  in  the  next  case. 
(e)  4  Bing.  315,  335 ;  9  Barn.  &,  Cress.  470 ;  and  see  YrUarri  v.  Clement,  ubi  sup. 
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or  else  the  whole  case  falls  to  the  ground.  The  contract  for  raising  the 
money  was  made  in  England,  and  the  whole  transaction  was  an  English  one. 
It  is  impossible  to  represent  it  as  a  sale  of  bonds,  for  the  business  was  transact- 
ed by  the  agents  themsehes ;  and  it  therefore  falls  within  our  usury  laws. 

But,  independently  of  this,  the  nature  of  the  relief  prayed  by  the  bill,  is  to  be 
considered.  The  plaintiff  alleges  that  be  has  been  defrauded,  and  comes  to 
this  court  for  the  same  relief  as  a  court  of  law  would  afford  him.  The  proper 
remedy  is  by  an  action  for  money  had  and  received.  Lord  Redesdale  treats, 
indeed,  of  cases  where  equity  will  relieve  against  fraud  ;(/)  but  those  are  only 
where  the  defendant  has  an  advantage  in  a  proceeding  at  law,  which  it  is  against 
conscience  that  he  should  use.  Thus,  if  a  defendant  has  got  a  deed  which  he 
can  plead  at  law,  a  bill  may  be  hied :  but  not  where  the  plaintiff's  demand  is 
a  mere  money  demand.  If  this  bill  is  sustained,  then  a  bill  would  lie  to  try  a 
horse  cause  in  this  court.  There  are  two  cases  which  may  be  said  to  be 
authorities  for  granting  the  relief  sought  by  the  bill,  namely,  Colt  v.  Woollas* 
ton^{g)  and  Green  v.  Barrett.{h)  These  cases  do  not  lay  it  down,  as  a  general 
principle,  that,  in  all  cases  of  fraud,  a  bill  in  equity  would  lie,  instead  of  an 
action  for  money  had  and  received.  In  those  cases,  it  is  represented  that  the 
whole  transaction  was,  ab  origine,  fraudulent.  It  is  not  said,  here,  that 
the  defendants  had  no  intention  of  sending  the  money  to  ^Guatemala  ;  [*205] 
but  that,  subsequently  to  the  plaintiff  paying  his  money,  there  has  been 
a  disaffirmance  of  the  contract,  by  the  Guatemala  government,  which  has 
given  the  plaintiff  a  right  of  suit. 

Mr.  Bickerstethf  and  Mr.  Pembertoriy  in  support  of  the  bill : — The  allega- 
tions of  this  bill  (which,  as  a  demurrer  has  been  put  in,  must  be  taken  to  be 
true)  amount  to  a  gross  fraud. 

The  first  objection  made  to  the  bill,  is  that  it  is  not  distinctly  charged  that 
Barclay  &,  Co.  were  the  agents  of  the  Guatemala  government.  The  case 
made,  is  not  that  the  Guatemala  government  entered  into  a  contract  with  us 
through  their  agents,  but  that,  whether  the  defendants  were  agents  or  not, 
they  have  so  conducted  themselves,  that  their  contract  cannot  be  enforced. 
If  the  defendants  have  been  guilty  of  a  fraud,  it  is  immaterial  whether  they 
were  or  were  not  the  agents  of  this  government.  All  that  is  material  is  that 
they  induced  the  plaintiff  to  put  money  into  their  hands,  under  a  representation 
that  was  false.  If  they  were  not  the  agents,  they  committed  another  fraud. 
The  plaintiff  says  that  Powles  &  Co.  represented  to  him  that  they  had  pur- 
chased these  certificates  at  68/.  per  cent,  whereas  there  had,  in  fact,  been  no 
such  purchase.  This  representation  necessarily  influenced  the  plaintiff  as  to 
the  price  which  he  was  to  pay ;  and  he  was  induced,  by  that  representation, 
to  belie?e  that  72/.  per  cent,  was  a  fair  price  for  him  to  give.  A  contract 
founded  on  such  misrepresentation!  is  one  which  a  court  of  equity  would  set 
aside.    The  plaintiff  next  says  that  Powles  &  Co.  advised  him  to  with- 

(/)  See  Treat.  Plead.  103.  .     ig)  2  P.  W.  154.  (h)  Ante.  1st  toL  45. 
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[*206]    hold  payment  *of  the  sixth  instalment,  to  induce  him  to  commit  a 
forfeiture  of  the  moneys  he  had  already  paid.    This  alone  would  be 
sufficient  to  support  the  bill,  and  to  justify  the  court  in  saying  that  the  defen* 
dants  should  not  avail  themselves  of  a  forfeiture  caused  by  their  own  fraud. 
The  equity  of  the  case  is  not  that  the  fraud  was  practised  upon  the  Guatemala 
government,  but  upon  the  plaintiff.     If  the  defendants  have,  as  is  alleged,  put 
it  out  of  their  own  power  to  perform  their  contract,  it  becomes  immaterial 
whether  they  were  the  agents  of  the  government  or  not,  or  whether  there  has 
or  has  not  been  a  fraud  committed,  as  between  themselves  and  their  employers. 
The  next  objection  is  that  the  proper  remedy,  in  this  case,  is  an  action  for 
money  had  and  received.     But  that  point  is  settled  by  Colt  v.  Woollaston,  and 
Green  v.  Barrett.     In  the  former  of  those  cases,  the  M.  R.  says  ;  "  It  is  no 
objection  that  the  parties  have  their  remedy  at  law,  and  may  bring  an  action 
for  moneys  had  and  received  for  the  plaintiflf 's  own  use  ;  for,  in  cases  of  fraud, 
the  court  of  equity  has  a  concurrent  jurisdiction  with  the  common  law,  matter 
of  fraud  being  the  great  subject  of  relief  here."    This  case  is  precisely  in 
point,  and  has  never  been  called  in  question  ;  and  there  were,  there,  no  bonds 
or  other  instruments  to  be  delivered  up.     It  is  clear,  that  in  Green  ▼.  Barrett^ 
an  action  for  money  had  and  received,  might  have  been  brought,  and  the 
express  objection  was  taken :  but  Sir  John  Leach,  V.  C.  decided  upon  the 
authority  of  Colt  v.  WooUaston :  the  second  objection  therefore  is  entirely 
disposed  of.     Besides,  the  action  for  money  had  and  received  is  an  equitable 
action,  and  courts  of  law  have  assumed  a  jurisdiction  that  originally 
[*207'|    belonged  to  ^courts  of  equity.    But  here  there  has  been  collusion  be- 
tween Barclay  &  Co.  and  Powles  &,  Co.,  and  the  plaintiff   might, 
perhaps,  recover  at  law  against  Powles  &  Co.,  who  have  got  his  money,  but 
could  not  recover  against  Barclay  &  Co. :  now  courts  of  equity  say  that    all 
parties  to  a  fraud  shall  be  answerable  for  it. 

The  next  objection  that  is  made  in  this  case,  is  that  the  transaction  between 
Barclay  &  Co.  and  the  Guatemala  government,  is  one  which  the  courts  of  this 
country  will  not  recognize.  For  the  purposes  of  this  case,  it  is  immaterial 
whether  there  was  or  was  not  any  such  government  as  that  of  Guatemala. 
Here  the  transactions  with  that  government  are  perfectly  collateral  to  the  case. 
This  is  not  a  bill  to  enforce  a  contract  between  the  Guatemala  government 
and  the  plaintiff:  in  point  of  fact  there  has  never  been  any  such  contract.  It 
is  immaterial  to  the  plaintiff's  case  whether  there  was  any  such  state  in  exis- 
tence or  not.  All  that  be  says,  is  that  the  defendants  represented  to  him  that 
there  was  such  a  government,  and,  by  false  pretences,  got  possession  of  his 
property.  He  does  not  ask  of  the  court  to  recognize  that  government.  The 
recognition  of  it  is  not  necessary  for  the  purpose  of  a  decree  being  made  for 
the  plaintiff.  The  only  thing  that  he  shows,  is  that  the  alleged  existence  of 
this  government  was  the  instrument  which  the  defendants  used  to  commit  this 
fraud.  Upon  what  ground,  however,  is  the  court  to  presume  that  this  is  a  re- 
volted province  now  in  arms  against  Spain,  or  that  it  ever  was  part  of  the  Span- 
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ish  colonies ;  or,  if  it  was,  that  it  has  not  been  recognized,  by  Great 
Britain,  as  an  independent  state  ?  But,  supposing  *the  contract  be-  [*208J 
tween  Barclay  &  Co.  and  the  Guatemala  government  was  illegal,  that 
does  not  effect  a  derivative  contract  between  two  individuals  in  this  country. 
Can  Powles  &,  Co.  be  allowed  to  say  that,  because,  as  between  themselves 
and  the  Guatemala  government,  the  contract  was  illegal,  the  plaintiflf  shall  not 
recover  back  the  money  that  he  has  paid.  He  does  not  attempt  to  enforce 
that  contract,  and  to  have  the  securities  delivered  to  him,  but  to  be  repaid  his 
money.  But,  supposing  the  contract  between  Powlea  &  Co.  and  the  plaintiff 
to  be  illegal,  no  considerations  of  public  policy  ought  to  prevent  his  rescinding 
it  and  recovering  his  money.  Yrisarri  v.  Clement^  was  a  case  of  libel ;  and 
there  the  loan  was  made  to  a  nation  at  war. 

The  last  objection  is  that  this  transaction  is  usurious.  If  this  contract  is 
usurious,  then  every  contract  for  the  purchase  or  sale  of  foreign  stock  is  usu* 
rious.  It  is  nothing  more  than  the  purchase  of  a  security,  and  is  binding  in 
that  country  only  in  which  it  is  to  take  effect.  The  purchaser  cannot  avail 
himself  of  it  to  obtain  payment,  except  in  a  foreign  country ;  and  it  does  not 
admit  of  being  questioned,  that  bonds  made  by  a  foreign  power  may  be  sold 
here  for  any  price  that  persons  may  be  willing  to  give  for  them. 

Mr.  Pepys^  in  reply  : — There  is  no  allegation  in  the  bill  that  the  defendants 
were  acting  as  the  agents  of  the  Guatemala  government ;  but  every  instance 
of  fraud  imputed  to  them,  depends  upon  their  holding  that  character. 
The  plaintiff  says  that  the  loss  he  sustained  was  caused  by  the  ^govern-  [*209] 
ment  refusing  to  ratify  their  contract.  If  Powles  &  Co.  were  not  the 
agents  of  the  government,  they  are  not  responsible  for  the  loss,  as  they  were 
no  parties  to  that  which  led  to  the  disavowal  of  the  contract ;  they  were  not 
participators  in  any  fraud  upon  the  plaintiff;  but  prevented  him  from  continu-^ 
ing  to  pay  the  instalments,  which  he  would  otherwise  have  lost.  The  plain* 
tiff  having  purchased  these  certificates,  has  become  a  creditor  of  the  country, 
and  has  made  a  direct  advance  of  money  to  a  government  which  Great  Britain 
has  not  recognized,  and  which  is  in  a  iitate  of  hostility  with  Spain,  the  mother 
country,  which  is  an  ally  of  Great  Britain.  How  then  can  the  plaintiff  say 
that  he  has  not  entered  into  an  illegal  contract  ?  The  cases  uniformly  decide 
that  if  parlies  enter  into  an  illegal  contract,  the  courts  will  assist  neither  party, 
but  will  leave  the  matter  where  they  found  it-  It  is  no  where  stated  that  the 
plaintiff  was  influenced  by. the  price  that  Powles  &  Co.  represented  that  they 
bad  agreed  to  give  for  the  securities. 

The  next  point  is  equally  clear,  I  mean,  that  this  transaction  is  within  12 
Ann,  St  2,  c.  16,  as  being  a  contract  for  a  loan  at  six  per  cent,  made  in  this 
country.  What  was  the  state  of  the  law  in  the  interval  between  the  passing 
of  that  statute  and  the  14  G.  3,  c.  79,  appears  from  Stapleton  v.  Conway, (i) 
The  5th  sect,  of  the  latter  act  contains  a  legislative  recognition  that  securities 

(i)  3  Atk.  727.    S.  C.  1  Vex.  427. 
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bearing  a  higher  interest  than  five  per  cent,  are  within  the  12lh  Ann,  except 
where  they  are  excepted  by  14  G.  3  ;  Phipps  v.  Earl  of  Anglesea,{k) 
[*210]  Dewar  v.  Span.{l)  It  is  said  that,  if  this  contract  is  •held  to  be 
usurious,  it  will  render  void  all  contracts  for  foreign  loans,  at  a  higher 
rate  of  interest  than  five  per  cent.  To  prevent  this,  parties  who  have  entered 
into  treaties  for  such  loans,  have  gone  into  foreign  countries  to  complete  their 
contracts.  The  defendants  were  in  possession  of  the  certificates  which  they 
proposed  to  sell.  The  transaction  therefore  was  not  a  mere  bubble,  as  in 
Colt  V.  Woollaston^  and  Green  v.  Barrett 

Mr.  Bickersteth  observed  upon  the  cases  that  had  been  cited  in  the 
reply,  and  said  that  not  one  of  them  approached  to  a  case  like  tlie  present ; 
that  this  was  not  a  contract  entered  into  between  parties  residing  in  this  coun- 
try ;  but  that  payment  was  to  be  made,  and  all  the  other  acts  of  the  obligation 
were  to  be  done  abroad  :  that,  in  Stapleton  v.  Conway,  there  was  no  contract 
as  to  the  rate  of  interest :  that,  in  Dewar  v.  Span,  both  the  obligor  and  obligee 
were  residing  in  England  :  that,  if  the  bonds  had  been  the  bonds  of  Powles 
and  Barclay,  they  would  have  been  usurious  ;  but  that  they  were  the  agents 
of  the  obligor  abroad,  who  had  entered  into  the  obh'gation  abroad. 

The  Vice-Chancellor  : — It  appears  to  me  that  there  is  considerable  diffi- 
culty, on  the  face  of  the  bill,  in  understanding  what  ^as  the  nature  of  the 
things  to  be  purchased  ;  for,  though  it  migfit  be  collected,  from  some  parts  of 
the  bill,  that  the  certificates  and  obligations  mean  the  same  thing ;  yet  some 
of  the  passages,  certainly,  put  them  in  direct  opposition  to  each  other.  When 
I  read  the  bill,  it  seemed  to  me  that  the  certificates  were  mentioned  as  distinct 
form  the  obligations  :  but  I  should  be  very  sorry  to  determine  the  case  on  any 

point  so  extremely  minute. 
[•211]  *With  respect  to  the  question  of  usury,  in  order  to  hold  the  contract 
to  be  usurious,  it  must  appear  that  the  contract  was  made  here,  and 
that  the  consideration  for  it  was  to  be  paid  here.  It  should  appear,  at  least, 
that  the  payment  was  not  to  be  made  abroad  ;  for,  if  it  was  to  be  made  abroad, 
it  would  not  be  usurious.[l]     All  that  is  stated  about  the  nature  of  the  bonds, 

C*)  1.  P.  W.  696.  (0  3  T.  R.  425. 

f  1]  Vide  Pratt  r.  Adams,  7  Paige,  616.  Andrews  v.  Pond,  13  Petcn,  65.  As  late  ae  Febraary,  1840, 
the  question  aroae  in  England,  whether,  on  a  bill  of  exchange  drawn  and  accepted  in  Paris,  payable 
in  England,  interest  was  to  be  allowed  according  to  the  French  or  English  law.  The  question  a^ 
pears  to  have  been  solemnly  argued  and  received  a  solemn  decision,  in  accordance  with  the  princi- 
ple that  the  effect  of  a  contract  is  to  be  determined  by  the  law  of  the  place  in  which  it  is  to  be  per- 
formed.  A  principle  so  familiar,  that  no  advocate  in  any  of  our  courts  would  venture  either  to  call 
it  in  question,  or  would  think  it  necessary  to  adduce  an  authority  in  support  of  it.  Mr.  J.  Story^i 
Conflict  of  Laws  was,  on  this,  as  well  as  many  other  recent  occasions,  cited  at  the  bar.  The  coart 
decided  that  the  rate  of  interest  was  to  be  governed,  not  by  the  French,  but  by  the  English  law. 
Lord  Langdale  says,  *•  It  would  seem  that  cases  of  this  description  have  frequently  come  under  the 
consideration  of  courts  in  other  countries,  and  more  particularly  in  America ;  and  that  it  has  been 
held  in  such  cases,  the  mode  of  payment  and  the  consequences  of  non-payment,  are  to  be  governed 
by  the  law  of  the  conntiy  in  which  the  payment  was  eontncted  to  be  made.    It  is  singolar,  that  no 
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is  what  you  collect  from  that  receipt,  which  is  headed  :  "  Six  per  cent,  loan." 
But  there  is  nothing  to  show  that  the  payment  was  to  be  made  here ;  and  I 
cannot  intend  that  it  was  to  be  made  here,  because  that  would  be  making  an 
intendment  merely  to  bring  the  case  within  the  operation  of  a  penal  statute ; 
and,  therefore,  I  think  that  I  cannot  decide  the  question  on  the  ground  of  usury. 

Next  with  respect  to  the  matter  of  fraud.  This  it  is  said  consisted  in  the 
representation,  stated  to  have  been  made,  by  Messrs.  Powles,  to  the  plaintiff, 
that  they  had  just  entered  into  a  contract  to  take  the  Guatemala  loan,  and  that 
they  fully  expected  it  would  bear  a  premium,  and,  therefore,  strongly  advised 
the  plaintiff  to  purchase  of  them  a  portion  of  that  loan.  The  circumstance  that 
Powles  Sc  Co.  had  become  the  contractors  for  the  loan,  might,  of  itself,  have 
been  an  inducement  to  other  persons  to  purchase  the  bonds  ;  and  I  must  infer, 
from  the  frame  of  the  bill,  that  this  representation  did  so  operate  on  the  mind 
of  the  plaintiff,  as  to  induce  him  to  become  a  purchaser  of  these  bonds,  though 
he  would  not  have  become  a  purchaser,  provided  the  fact  had  been  that  Messrs. 
Powles  had  not  been  the  contractors  for  the  loan. 

The  other  matter  of  fraud  which  the  plaintiff's  counsel  rely  upon,  is 
that  Messrs.  Barclay  &  Co.  so  *dealt  with  these  bonds  as  to  absolve  [*212] 
the  government  from  their  obligation  to  deliver  the  certificates.  This 
is  not,  in  my  mind,  a  fraud :  for  I  do  not  collect,  from  this  bill,  that  the  mode 
in  which  Messrs.  Powles  and  Barclay  dealt,  taking  it  eVen  as  it  is  stated,  would 
absolve  the  government  from  their  obligation  to  deliver  the  certificates.  All 
that  would  result,  from  the  course  of  dealing  which  was  pursued  between 
Messrs.  Barclay  and  Powles,  would  be  this,  that  the  government  would  have  a 
right  to  call  on  Messrs.  Barclay  to  pay  the  whole  amount  which  they  received, 
namely  73/.  per  cent.  For  Messrs.  Barclay  &  Co.  were  the  agents  of  the 
government  to  sell  these  obligations,  and;  therefore,  they  could  not,  fairly,  give 
their  government  credit  for  68/.  per  cent,  only,  when,  in  point  of  fact,  the  sale 
between  themselves  and  Powles  &  Co.  at  68/.  per  cent.,  was  merely  fictitious, 
and  Powles  &  Co.,  by  virtue  of  that  fictitious  sale,  received  73/.  per  cent,  from 
the  real  purchaser.  I  think,  therefore,  that  the  government  are  not  absolved 
from  the  performance  o(  their  contract ;  but  that  they  would  only  have  a  right 
to  recover  the  73/.  per  cent.  I  do  not,  therefore,  consider  that  as  a  case  of 
fraud.  But  it  appears  to  me,  on  the  first  ground,  if  it  had  stood  alone,  that  it 
would  have  been  a  fraud  ;  and  I  think  that  the  court  would  have  relieved  the 
plaintiff. 

But  there  is  this  further  consideration  :  that  this  is  represented  to  have  been 
a  contract,  by  the  plaintiff,  to  purchase  the  obligations  of  persons  who  were 
stated  to  be  the  government  of  the  Federal  Republic  of  Central  America.  I 
confess  that,  after  all  I  have  heard  fall,  from  the  mouth  of  Lord  Eldon,  on  the 

eate  htM  been  found  in  which  the  point  has  l>een  directly  determined  in  the  English  tribanals ;  hot 
the  eases  which  have  been  cited  show  that  the  eoarts  in  England  haye  decided  upon  principles  which 
do  not  in  may  degree  conflict  with  the  principles  upon  which  the  eoarts  in  other  eoontriet  have  pro. 
eecded."    Csepsr  v.  Tk$  Earl  of  WMegrave,  3  Beav.  383. 
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subject  of  persons  representing  themselves  to  be  governments  of  foreign 
[*213]  countries,  *  which  this  country  had  not  acknowledged  to  be  govern- 
ments, and  which  the  courts  cannot  acknowledge  them  to  be,  till  the 
government  of  the  country  has  recognized  them  to  be  so,[l]  it  does  appear  to 
me  that  this  is  a  contract  entered  into  by  the  plaintiff  for  the  purpose  of  pur- 
chasing that  which,  by  the  law  of  the  land,  he  could  not  purchase.  I  think 
that  the  contract,  being  to  purchase  securities  from  these  persons,  who,  as  the 
plaintiff  says,  were  the  government  of  Guatemala,  cannot  be  considered  as 
being  a  contract  which  this  court  ought  to  sanction.  The  whole  case  being 
founded  on  that,  I  do  not  think  that  I  could  give  relief  to  the  party,  who  builds 
his  case  for  relief  entirely  on  a  transaction  originating  in  such  a  manner;  and 
it  appears  to  me  that,  on  that  ground,  I  must  allow  this  demurrer.(m) 


Taylor  v.  Barclay. (a) 

1828 ;  13th  and  19th  If  ovtmher,— Pleading. -^Public  policy. 

To  prevent  a  demurrer  to  a  bill,  it  was  falaely  alleged  in  it  that  a  revolted  colony  of  Spain  bad 

been  recognized  by  Great  Britain  as  an  independent  state ;  the  coort  is  bound  to  know,  jodieial- 

ly,  that  the  allegation  is  false,  and  not  to  giye  it  the  intended  effect. 

The  bill  in  this  prayed  a  discovery  only.  It  alleged  that,  in  August,  1825, 
Barclay  &  Co.  representing  themselves  to  be  the  agents  of  the  government  of 
the  Federal  Republic  of  Central  America,  which  was  a  sovereign  and  indepen- 
dent state,  recognized  and  treated  as  such  by  his  majesty  the  king  of  these 

realms,  and  in  a  state  of  amity  with  this  country,  publicly  announced 
[•214]    their  intention  of  raising  a  loan,  for  the  said  republic,  by  *open  cono- 

petition,  to  be  paid  by  instalments  :  that  Barclay  &  Co.  proposed  to 
raise  such  loan  upon  the  security  of  bonds  or  special  obligations  of  the  said 
government ;  and  represented  that  the  bonds,  or  special  obligations  were  not 
to  be  delivered,  in  the  first  instance,  to  the  subscribers  to  the  loan  ;  but  that 
certificates  of  obligations,  purporting  to  be  issued  by  the  said  government, 
should  be  given  to  them  on  payment  of  the  first  instalment,  and  that,  on  pay- 
ment of  the  last  instalment,  and  on  production  of  the  certificates  to  the  then 
contractor  for,  or  buyer  of  the  loan,  special  obligations  of  the  gOTcrnment  would 
be  delivered  to  the  holders  of  the  certificates ;  that  it  was  afterwards  publicly 
advertised  that  Powles  &  Co.  were  the  highest  bidders,  and  had  contracted  for 
the  loan  ;  that,  in  all  the  advertisements,  the  two  firms  were  represented  as 
distinct  parties  to  the  transaction,  and  as  having  no  common  or  joint-interest 
therein  :  that  the  plaintiff  was  induced,  by  Messrs.  Powles,  to  purchase  of 

(m)  See  the  next  ease. 

(a)  This  suit  was  instituted  against  the  same  defendants  as  Thompton  v.  PowUm,  and  nearly 
letembled  that  case  in  its  circumstances ;  for  which  reason  it  was  thought  advisable  to  report  it  here. 

[1]  Vide  WiUianu  ?.  Suffolk  In:  Co..  18  Peters,  415.  Tkt  Columbian  Owemment  v.  JUtko-^ 
eWd,  1  Sim.  103, 104. 
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them  seventeen  of  the  certificates,  and  afterwards  duly  paid,  by  the  direction 
of  Powles  Sc  Co.,  five  of  the  instalments  of  the  purchase  money,  into  a  banking-^ 
house,  to  the  credit  and  on  the  account  of  Barclay  &  Co. ;  whereupon  Powles 
&  Co.  signed  receipts  upon  the  certificates  :  that  the  plaintiff,  by  the  advice  of 
Powles  Sc  Co.  forebore-  to  pay  the  sixth  instalment :  that  such  advice  was 
given,  as  the  plaintiff  afterwards  discovered,  witn  the  viewof  making  the  plain- 
tiff commit  a  forfeiture  of  the  former  instalments  ;  that  Barclay  &  Co.  were 
not  authorized  by  the  government  (as  the  plaintiff  had  also  since  discovered) 
to  make  the  said  contract,  or  to  bind  the  said  government  thereby  ;  and  that 
the  same  was  well  known  to  Powles  6c  Co. ;  that  the  plaintiff  had  also  recent- 
ly discovered  that,  instead  of  Barclay  Sc  Co.  having  publicly  sold  the 
^certificates  to  the  highest  bidder,  it  had  been  clandestinely  arranged,  [*215] 
between  them  and  Powles  Sc  Co.,  that  the  latter  should  be  the  nomi- 
nal contractors  for  the  loan,  and  purchasers  of  the  certificates  ;  and  that  Bar- 
clay Sc  Co.  should  be  secretly  partners  with  them  in  the  transaction  :  that  the 
representations,  made  by  Barclay  Sc  Co.,  that  they  were  authorized  to  make  the 
contract,  and  that  they  had  sold  the  certificates,  by  public  sale,  to  Powles  Sc 
Co.,  were  made  in  order  to  induce  persons  to  purchase  the  certificates  at  higher 
prices  than  they  would  have  given,  if  they  had  known  the  real  nature  of  the 
transaction  ;  and  that  such  conduct  was  a  fraud  upon  the  plaintiff  and  the  other 
persons  who  had  purchased  the  certificates  in  ignorance  thereof :  that  the  plain- 
tiff was  about  to  commence  an  action  against  the  defendants,  to  recover  the 
amount  of  the  instalments  which  he  had  paid.  The  bill  prayed  a  discovery  in 
aid  of  that  action. 

The  defendants  put  in  general  demurrers. 

Mr.  Sugderif  Mr.  Pepys,  Mr.  Simpkinson,  Mr.  Purvis,  and  Mr.  Jacob,  in 
support  of  the  demurrers  : — ^First,  this  state  has  never  been  acknowledged  by 
Great  Britain.  There  is  an  existing  treaty  which  recognizes  Guatemala  as 
still  belonging  to  Spain.  In  order  to  avoid  a  demurrer,  an  allegation  has 
been  introduced  into  the  bill,  that  Guatemala  is  a  sovereign  and  independent 
state,  and  has  been  recognized  as  such  by  his  majesty ;  and  the  simple  ques- 
tion is,  whether  that  allegation  can  have  the  intended  effect.  Now  the  judge 
18  bound  to  know  that  our  government  has  never  recognized  this 
state:  and,  if  an  allegation,  which  *is  false  on  the  face  of  it,  is  made  [*216] 
in  a  bill,  it  goes  for  nothing. 

Second :  The  buying  of  these  securities  was  an  illegal  act ;  and,  therefore, 
the  court  will  not  aid  the  plaintiff  to  recover  his  money. 

Third  :  The  fraudulent  conduct  imputed  to  the  defendants,  amounts  either 
to  a  conspiracy^  or  to  obtaining  money  under  false  pretences,  which  are  indict- 
able offences  ;[l]  the  defendant  cannot  therefore  be  compelled  to  answer  the 
bill.(6) 

(6)  The  trgnmenta  upon  thia  third  objection  are  not  reported  at  length,  becaoae  the  court  de- 
eided  the  caae  upon  the  firat. 
[1]  Vide  FUming  v.  St,  John,  ante,  181. 
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Mr.  Bickersteth,  Mr.  Pemberton,  and  Mr.  HiU^  in  support  of  the  bill :— It  has 
been  atssumed  that  the  court  is  bound  to  know  that  ttie  allegation  in  question  is 
not  true  :  but  it  has  not  even  been  hinted  what  is  meant  by  the  recognitioa  of  a 
state.  There  might  be  such  a  recognition  as  a  judge  would  not  be  held  to  bare 
judicial  knowledge  of.  A  congress  was  held  at  Panama,  and  officers  from  our 
king  met,  there,  functionaries  from  Guatemala.  Is  it  unlawful  to  enter  into  con- 
tracts with  a  state,  because  it  has  not  been  formally  recognized  by  treaty,  or 
by  the  sending  of  an  ambassador  or  other  public  functionary.  If  so,  no  con- 
tracts can  be  made  with  the  governments  of  the  South  Sea  Islands  and  of 
many  other  countries.  Doctrines  so  subversive  of  fair  dealing,  were  never  be- 
fore propounded.     In  October,  1823,  two  years  before  this  transaction  took 

place,  Spanish  America  was  recognized,  by  our  government,  as  sepa- 
[*217]    rated  from   Spain  ;  *for  consuls  were  sent  to  those  parts  of  that 

country  where  the  protection  of  British  commerce  required  them.  The 
ground  of  Lord  Eldon's  doubt  in  Jones  v.  Garcia  del  /2io,(c)  was  not  that  the 
transaction  was  with  an  unrecognized  state,  but  that  this  country  was  at  peace 
with  Spain.  Will  any  one  say  that,  after  commerce  between  Great  Britain 
and  these  provinces  has  been  permitted  from  year  to  year,  and  after  consuls 
have  been  sent  to  them,  there  is  still  the  difficulty  existing  that  struck  the  mind 
of  Lord  Eldon  ?  It  is  important  to  look  at  the  mode  in  which  the  recognition 
took  place.  It  was  not  a  recognition  of  certain  particular  states  ;  but  a  dis- 
tinct unqualified  recognition  of  the  independence  of  the  whole  of  Spanish 
America ;  and  the  only  distinction  that  was  made  in  the  sending  of  ministers, 
arose  from  the  greater  importance  of  the  places  to  which  they  were  sent. 
Guatemala  was  part  of  Mexico;  and  the  independence  of  Mexico  was  re- 
cognized the  first  of  all  the  provinces.  In  the  king's  speech  delivered  in  1824, 
we  find  a  distinct  recognition  of  the  same  independence.  It  is  not  necessary 
that  there  should  be  a  treaty  subsisting,  and  a  resident  minister,  to  give 
validity  to  contracts  between  two  states. (d)  Supposing  that  a  contract  be- 
tween an  unrecognized  state  and  an  individual  of  this  country,  would  not  be 
valid,  does  it  necessarily  follow  that,  if  the  goods,  the  subject  of  the  contract, 
were  actually  purchased  and  brought  into  this  country,  they  could  not  be  made 
the  subject  of  barter  or  contract  here  ? 

It  is  clear  that,  if  the  facts  stated  in  the  bill  are  proved,  an  action  for 
[*218]    money  had  and  received  might  •be  maintained.     If,  therefore,  there  is 

a  clear  ground  of  action,  why  is  it  not  a  case  for  discovery  ?  Will  it 
be  said  that  there  is  no  ground  of  action  because  the  contract  was  illegal  ? 
But  money  paid  upon  an  illegal  contract  may  be  recovered,  if  the  contract  is 
not  completed  ;(e)  and,  therefore,  it  is  not  necessary  to  show  that  the  contract 
between  Barclay  &c  Co.  and  the  Guatemala  government  was  legal.    If,  indeed, 

(e)  1  Tom.  &  RoBf .  397.  (d)  Vtttel,  Law  of  Nttions,  Book  II.  ehapr.  9  and  4. 

(e)  Auhtrt  v.  WaUh,  3  Taunt.  277;  Tappetiden  v.  RandaU,  9  Boa.  &  Poll.  467;  C^/fon?. 
Thurland,  5  T.  R.  405 ;  Morris  ▼.  RoHmon,  3  Bara.  6l  Crest.  196 ;  Bate  v.  Cariwrighl^  7  fnes, 
£40 ;  ThutUwood  v.  Cracroft,  I  M.  &  8.  500. 
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Barclay  &  Co.  had  received  the  whole  of  the  instalments,  and  had  delivered 
the  obligations  to  the  plaintiff,  and  those  obligations  could  not  be  enforced  be- 
cause they  were  illegal,  the  plaintiff  must  h&ve  acquiesced  in  his  loss. 

If  a  partnership  defraud  a  person,  can  it  be  said  that,  as  the  partners  have 
conspired  to  commit  a  fraud,  an  indictment  against  them  would  lie,  and  there- 
fore they  cannot  be  compelled  to  give  a  discovery.  If  that  be  so,  then,  in  all 
cases  where  two  persons  join  in  cheating  a  third,  he  can  obtain  no  discovery 
from  them,  and  the  only  case  in  which  this  court  will  give  its  assistance,  is  where 
the  fraud  has  been  committed  by  a  single  person.  There  is  scarcely  ever  a 
bill  filed  to  unravel  a  fraud,  that  does  not  state  a  case  of  conspiracy.  But  this 
bill  docs  state  a  case  which,  if  proved,  would  subject  the  defendants  to  a  pro- 
secution  for  a  conspiracy.  But  if  it  did  state  such  a  case,  the  defendant  is  not, 
on  that  account,  protected  from  answering.(/)  If  the  bill  had  imputed  a 
felony  to  the  defendants,  they  could  not  have  put  in  a  demurrer  •for  [•219] 
want  of  equity,  but  could  not  have  demurred  to  those  questions  only 
which  tended  to  support  the  indictment.  In  The  Attorney  General  y.  Brown, 
the  Lord  Chancellor  says :  '*  The  next  question  is,"  <fec  (g)  The  first  allegation 
in  the  bill  is  that,  in  August,  1825,  Barclay  &  Co.  and  Powles  &  Co.  respec- 
tively carried  on  business  in  partnership  together :  the  next  is  that  this  state 
has  been  recognized.  The  defendants  are,  at  all  events,  bound  to  answer  these 
statements  :  and,  if  there  are  any  passages  in  the  bill  that  impute  a  crime  to 
the  defendant,  they  form  a  very  small  part  of  it. 

Mr.  Sugden  in  reply  : — The  sending  of  consuls  has  relation  to  commerce 
only.  Up  to  this  time  three  only  of  the  provinces  of  Spanish  America  have 
recognized  ;  and  that  has  been  done  by  solemn  treaties,  and  the  sending  of 
ministers  to  reside  in  them  ;  but  Guatemala  is  not  one  of  those  states.  Inquiry 
has  been  made,  at  the  foreign  oflSce,  and  the  answer  relumed  is  that  Guatemala 
has  not  been  recognized  as  an  independent  state.  The  case  of  Yrissari  r. 
Clement{h)  was  decided  two  years  after  a  consul  had  been  appointed.  With 
respect  to  the  right  to  recover  upon  an  illegal  contract  which  is  not  completed, 
if  a  man  agrees  to  lend  500/.  at  usurious  interest,  and  pays  50/.  of  it,  he  can- 
not recover  it,  as  the  offence  is  complete.  A  party  dealing  with  the  govern- 
ment of  Guatemala,  deals  with  it  as  a  sovereign  state  :  therefore  the  court  can- 
not entertain  jurisdiction  ;  as  it  cannot  be  put  upon  the  record  that  there 
is  such  a  government  as  Guatemala.  The  case  put  of  a  •barbarous  [•220] 
state  does  not  apply  ;  for  this  is  a  revolted  colony  of  Spain.  Through- 
out the  whole  of  the  bill,  it  is  stated  that  the  contract  was  made  with  Bar- 
clay &  Co.  as  the  agents  of  the  Guatemala  government;  and,  when  the 
money  was  received  by  the  agents,  it  became  the  property  of  the  employ- 
ers.  It  is.  then,  money  laised  for  Guatemala ;  and  this  court  will  give  no  relief, 
as  the  contract  was  illegal.     The  case  stated  at  the  bar  for  the  plaintiff,  is  very 

(/)  Green  y.  Weaver,  ante,  lat  vol.  404.  (g)  Sec  1  Swanat.  293. 

(A)  S  Carr.  &  Payne,  N.  P.  C.  223 ;  and  3  Bink.  432. 
Vol.  II.  16 
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contradictory  to  that  made  by  the  bill.  By  the  latter  the  contract  is  alleged  to 
be  legal ;  but  ihe  plaintiff's  counsel  assert  that  it  is  illegal.  If  it  be  legal,  how 
can  it  be  contended  that  the  plaintiff  is  entitled  to  recover  on  the  ground  that 
it  is  illegal  ?  Green  v.  Weaver  was  decided  on  the  ground  that  the  party  had 
given  a  bond  for  the  due  performance  of  his  duty  as  a  broker,  which  he  had 
violated.  Thorpe  v.  Macauley^{i)  decided  that  a  discovery  could  not  be  com- 
pelled in  aid  of  a  criminal  action. 

The  Vice-Chan<:ellor  : — In  consequence  of  the  arguments  in  this  case,  I 
have  had -communication  with  the  foreign  office,  and  I  am  authorized  to  state 
that  the  Federal  Republic  of  Central  America  has  not  been  recognized,  as  an 
independent  government,  by  the  governmem  of  tliis  <:ocintry.  It  appears  to  me 
that,  when  it  is  stated,  in  the  bill,  that  this  republic  was,  and  still  is,  a  sovereign 
and  independent  state,  recognized  and  treated  as  such  by  his  msgesiy  the  king 
of  these  realms,  it  must  have  been  meant  that  it  must  have  been  recognized, 
by  the  government  of  this  country,  as  an  independent  state  altogether  ; 
[*22l]  and,  inasmuch  as  I  conceive  it  is  the  duty  of  the  judge  *in  every  court 
to  take  notice  of  public  matters  which  affect  the  governnnent  of  the 
country,  1  conceive  that,  notwithstanding  there  is  this  averment  in  tlie  bill,  I 
am  bound  to  take  the  fact  as  it  really  exists,  and  not  as  it  is  averred  to  be  :  and 
then  it  does  not  seem  to  me  that  there  is  any  substantial  distinction  between 
the  present  case,  and  the  case  in  which  I  formerly  gave  judgment,  that  is,  the 
case  of  Thompson  v.  Powles, 

I  observe  that,  in  this  case,  the  bill  is  filed  for  discovery  only  ^  but  it  does 
not  appear  to  me  that  the  circumstance  that,  in  one  case,  discovery  alone  is 
sought,  at  all  tends  to  introduce  a  distinction  in  the  judgment  that  has  been 
given  in  a  case  where  the  bill  was  filed  for  discovery  and  relief.  The  judg- 
ment proceeded,  not  on  the  question  whether  (he  court  should  give  relief  or  not, 
or  give  a  discovery  or  not,  ox  give  discovery  and  withhold  relief;  but  upon  the 
question  whether  the  king's  courts  should  attend  to  the  case  of  a  party  who 
founded  his  case  on  the  representation  that  certain  persons  did  form  an  inde- 
pendent government,  recognized  by  this  country^  when  the  government  of  this 
country  did  not  so  recognize  them.  It  appears  to  me  that  sound  policy  requires 
that  the  courts  of  the  king  should  act  m  unison  with  the  government  of  the 
king.  Now  I  apprehend  that  what  Lord  Eldon  proceeded  upon,  was  a  general 
doctrine  of  policy,  that  is,  that  he  would  not  allow  a  person  to  sue,  at  least  as  a 
plaintiff,  in  the  court  of  chancery,  who  founded  his  case  upon  the  representa- 
tion that  there  was  that  existing  as  an  independent  government,  acknowledged 
by  this  country,  which,  in  fact,  was  not  so.  It  is  impossible  for  me  to 
[♦222]  suppose  that  any  other  than  some  such  general  principle  •as  that  in- 
fluenced him,  when  I  observe  what  his  lordship  did  in  the  case  of 
Bire  v.  Thompson.  The  case  was  mentioned  as  an  unreported  case,  but  I 
have  got  the  very  brief,  which  I,  as  counsel,  held  on  an  application  to  Lord 

(»;  5  Madd.  218. 
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Eldon  in  that  case.     It  was  represented,  by  the  plaintifls.  that,  in  August,  1823, 
the  defendant  entered  into. an  agreement,  with  the  government  of  the  Republic 
of  Colombia,  to  take  a  lease  of  certain  salt  mines ;  and  then  certain  circum- 
stances are  stated  regarding  that  lease.     It  is  stated  that  the  defendant  had  not 
himself  funds  sufficient  to  complete  the  contract ;  but,  as  the  contract  with  these 
parties  was  a  very  advantageous  contract,  the  defendant  was  desirous  of  com 
pleting  the  same  ;  and  that,,  about  the  month  of  April,  the  defendant  came  over 
to  this  country,  to  provide  funds  to  enable  him  to.  coanplete  the  advances  to  the 
Republic  of  Colombia,  and  entered  into  a  treaty,  with  ceitain  persons,  for  the 
purpose  of  raising  a  portion  of  the  money  for  completing  this  contract.     It  was 
then  represented  that  there  was  an  agreement  signed,  which  had  been  prepared 
and  approved  of  between  the  parties  ;  and  it  was  represented  that  the  plaintiff 
was  willing  ta  perform  the  agreement ;  and  it  was  asked,  by  the  bill,  that  the 
defendant  might  be  restrained,  by  the  order  and  injunction  of  the  court,  from 
transferring  or  assigning,  or  agreeing  to  transfer  or  assign,  the  part  of  the  con- 
tract so  entered  into  between  him  and  the  Republic  of  Colombia  foe  that  pur- 
pose ;  and  this  statement  of  the  case  was  verified  by  affidavits.    And,  on  this 
case,  as  it  appears  to  me,  as  a  matter  of  course,  the  court  woujd  have  granted 
the  injunction,  unless  there  had  been  this  objection,  founded  upon  the  repre- 
sentation that  the  original  contcaci  was  inad»  with  the  government  of 
the  Republic  of  Colombia,  *Lord  Eldon  thought  it  right  to  refuse  the   [*2S3] 
application ;  and  the  note  I  have,  is  that  the  Lord  Chancellor  refused 
the  application  because  he  could  not  take  notice  of  the  Republic  of  Colombia. 
Now,  in  this  case  I  am  asked  to  compel  the  defendant  to  nnake  a  discovery, 
to  the  plaintiff,  of  certain  proceedings,  all  of  which  are  bottomed  on  the  origi- 
nal representation  that  certain  persons  were  the  agents  of  the  government  of 
the  Federal  Republic  of  Central  America,  which  then  was  and  is  an  independent 
state,  the  fact  being  that  it  was  not  then,  has  not  been,  nor  is  now,  an  inde- 
pendent state,  acknowledged  by  the  government  of  this  country.     It  appears 
to  me  that,  without  saying  how  far  the  plaintiff  might  have  had  the  discovery 
which  he  asks,  provided  he  had  represented  his  case  otherwise,  yet,,  if  he 
makes  this  fact  the  foundation  of  his  case,  that  this  is  an  independent  govern-' 
ment,  recognized  by  the  government  of  this  country,  when  it  is  not  so,  I  must 
judicially  take  notice  of  what  is  the  truth  of  the  fact»  notwithstanding  the  aver** 
ment  on  the  record,  because  nothing  is  taken  to  be  true  except  that  which  is 
properly  pleaded  :  and  I  am  of  opinion  that,  when  you  plead  that  which  is 
historically  false,  and  which  the  judges  are  bound  to  take  notice  of  as  being 
false,  it  cannot  be  said  you  have  properly  pleaded,  merely  because  it  is  averred, 
in  plain  terms  :  and 'that  I  must  take  it  just  as  if  there  was  no  such  averment 
on  the  record.     My  opinion  is,  without  making  any  new  law,  which  I  entirely 
disclaim,  but  merely  meaning  to  follow  the  precedents  which  Lord  Eldon  laid 
down  as  bottomed  on  sound  policy,  that  I  must  allow  the  demurrer.[l] 

[1]  Vide  GeUton  v.  HoyU  S  Wheat.  324.    Olyn  v.  Soare,  3  Myl.  &  K.  450. 
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[*224J  •Bbddall  v.  PAaB.(fl) 

1828 ;  24th  January. — Practice, — Injunction, 

If  a  defendant,  who  has  been  taken  on  an  attachment  still  refaaee  to  answer,  the  plaintiff  may,  at 
the  same  time,  proceed  to  enforce  an  answer  by  the  prooeae  of  this  court,  and  brinf  an  aetioa 
ajjrainst  him  and  his  sureties  on  the  bond  giyoo  to  the  sheriff  under  the  attachment. 

The  defendant  having  been  taken  on  an  attachment  for  want  of  answer, 
gave  the  usual  bond  to  the  sheriff.  The  answer  not  being  put  in  according  to 
the  condition  of  the  bond,  the  plaintiff  obtained  an  order  for  a  messenger  to  go 
against  the  defendant,  and  also  took  an  assignment  of  the  bail  bond,  and 
brought  actions,  against  the  defendant  and  his  sureties,  thereon. 

Mr.  Barber^  for  the  sureties,  now  moved  for  an  injunction  to  restrain  the 
actions,  and  contended  that  the  plaintiff  had  no  right  to  pursue  a  double  re- 
medy against  the  defendant,  by  suing  on  the  bail  bond,  and  at  the  same  time 
going  on  with  the  process  of  this  court ;  and  that,  by  having  obtained  the  order 
for  the  messenger,  he  must  be  considered  to  have  made  his  election  to 
proceed  in  equity,  and  ought  therefore  to  be  restrained  from  proceeding  at  law. 

He  cited  Anon.y{b)  and  a  MS.  case  of  Hill  v.  Hill,  1821,  before  Sir  J. 
Leach,  V.  C.  where,  after  attachment  and  bail  bond  given,  the  answer  was 
filed,  which  was  afterwards  excepted  to,  and  reported  insufficient ;  and  then  a 
further  answer  was  put  in,  upon  which,  actions  previously  brought  on  the  bail 
bond,  were  stopped. 

Mr.  Sugden  and  Mr.  Pattison,  for  the  plaintiff,  contended,  1st,  that 
[^225]  the  present  motion  could  not  be  ^entertained  at  all,  since  the  sureties 
had  no  right  to  appear,  except  through  their  principal,  the  defendant, 
who,  being  in  contempt,  could  not  himself  have  appeared  ;  2dly,  that  the  MS. 
case  cited  by  Mr.  Barber,  did  not  touch  the  present  case  ;  for  there  it  was 
after  answer  put  in  that  the  action  had  been  stopped  ;  here  no  answer  had 
ever  been  put  in  ;  3dly,  that,  unless  the  plaintiff  might,  in  such  a  case,  bring 
actions  on  the  bail  bond,  the  taking  it  was  an  useless  expense  ;  and,  lastly, 
that  the  plaintiff  ought  to  be  allowed  to  compel  an  answer  in  every  way  he 
could. 

The  Vice-Chancellor  said  that  the  giving  of  a  bail  bond  would  be  quite 
useless  if  no  proceedings  could  be  taken  on  it,  and  refused  the  motion^  with 
costs.[l] 

(a)  Ex  relatione.  (b)  9  Atk.  507. 

[1]  If  the  complainant  has  reeelTed  notice  of  the  defendant's  appearance,  he  may  have  an  order 
of  course  that  he  put  in  his  answer  in  forty  days  after  serrice  of  a  copy  of  the  bill,  and  notice  of 
the  order,  or  that  the  bill  be  taken  as  confessed.  Where  a  discovery  is  necessary,  on  filing  an  affi. 
davit  thereof,  the  order  may  be  varied  so  as  to  require  the  defendant  to  answer  in  like  manner,  or 
that  ao  attachment  issue."  Rale  34,  Ch.  N.  Y.  And  see  farther  as  to  attachment  for  not  ana. 
wering,  1  Hoff.  Ch.  Pr.  178, 182. 
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G1RDLE8TONE  V.  Dob. 

1828 ;  7th  Fehm^rj.—  WiU.^Conttruction, 

Bequest  of  40/.  per  ann.  to  A.  for  life,  and  after  her  deceaae,  to  B.  or  his  heirs ;  held,  that  **  or*' 

must  be  construed  disjunctively ;  and  that  thereforu  B.  did  not  take  an  absolute  interest  in 

th«  annuity. 

Thomas  Doe  bequeathed,  to  Mary  Tatlershall,  the  yearly  sum  of  40Z.,  to 
be  paid  out  of  the  interest  and  dividends  arising  fronn  his  stock  in  the  long 
annuities,  to  be  enjoyed  by  her  during  the  term  of  her  natural  life  ;  and,  im- 
mediately after  her  decease,  he  gave  and  bequeathed  the  same  unto  his  nephew 
James  Holman,  or  his  heirs.  Holman,  after  the  testator's  decease,  and  in  the 
life-lime  of  Mary  Tatlershall,  sold  and  assigned,  his  annuity  of  40/.,  to  the 
plaintiff.  Holman  died  in  the  life-time  of  Mary  Tatlershall ;  and,  upon  her 
decease,  the  bill  was  filed  against  the  defendant,  the  surviving  executrix  of  the 
testator,  praying  that  she  might  be  decreed  to  transfer  to  the  plaintiff 
the  sum  of  40/.  per  ann.  long  annuities,  part  of  the  *long  annuities  [*226] 
belonging  to  the  testator's  estate  or  that  a  competent  part  of  those  an- 
nuities might  be  appropriated  for  payment  of  the  yearly  sum  of  40/.  assigned 
to  the  plaintiff  as  before  mentioned. 

Mr.  Lovat,  in  support  of  the  demurrer. 

Mr.  Bellamy,  in  support  of  the  bill,  contended  that  the  word  "  or**  in  the 
bequest  to  the  testator's  nephew,  must  be  construed  "  and/'  and  that  the 
nephew  took  an  absolute  interest  under  that  bequest.  He  cited  Richardson 
V.  Spraag{a)  and  Read  v.  SnelL{b) 

The  Vice-Changellor: — It  appears  tome  that  **  or"  must  be  construed 
disjunctively  here,  as  the  context  requires  it ;  and  that  the  testator  contem- 
plated that  his  nephew  might  not  be  alive  at  the  death  of  Mary  Tatlershall ; 
and  therefore  I  think  that  the  nephew  did  not  take  an  absolute  interest  in  the 
annuily.[l] 


♦Mayor  v.  Davenport.  {*22T\ 

1838;  11th  FehruMTj.^SpeeiaUy  debt. 

By  deed  between  A.  and  B.  it  was  agreed  that  a  euro  in  the  hands  of  A.,  but  bclongring  to  B., 

should  be  laid  out  in  the  funds,  in  A.'s  name,  in  trust  for  B. ;  A.  died,  never  having  invested  the 

money :  held,  that  B.  was  a  specialty  creditor  of  A.  for  the  amount. 

The  bill  stated,  and  it  was  admitted  by  the  answer,  that,  at  the  lime  of  the 
execution  of  the  indenture  after  mentioned,  the  plaintiff  was  possessed  of  1200/. 
her  own  absolute  property,  and  was  desirous  that  the  same  should  be  paid  to 
and  vested  in  her  father,  John  Mavor,  and  the  defendant  Davenport,  and  be 

(•)  1  P.  W.  434.  (b)  3  Atk.  643. 

[1]  Tide  Bengough  v.  Edtidge^  1  Sim.  371,  not«. 
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setlled  upon  the  trusts  of  the  indenture ;  that,  accordingly,  an  indenture,  dated 
the  25th  of  July,  1826,  was  made  between  John  Mavor  and  the  defendant  Da- 
venport of  the  one  part,  and  the  plaintifiT  of  the  other  part,  whereby,  after 
reciting  to  the  effect  before  stated,  and  that  the  \200l.  had  been  paid  unto,  and 
was  then  in  the  hands  of  John  Mavor  and  Davenport,,  it  was  agreed  and  de- 
clared by  and  between  the  parties,  that  John  Mavor  and  Davenport  should 
stand  possessed  of  the  1200/.,  in  trust  forthwith  to  invest  the  same,  in  their 
names,  in  the  public  funds,  or  upon  government  or  real  securities ;  and  that  they 
should  stand  possessed  of  such  funds  and  securities,  upon  certain  trusts  for  the 
benefit  of  the  plaintiff  and  the  children  she  might  thereafter  have :  that  the 
1200/.  were,  previously  to  the  execution  of  the  indenture,  paid,  by  the  plaintiff* 
into  the  hands  of  John  Mavor»  on  the  joint  account  of  himself  and  Davenport* 
upon  the  trusts  of  the  indenture  :  that  John  Mavor  died  on  the  26lh  of  August, 
1826,  having  appointed  Davenport  his  executor:  that  the  1200/.  remained  in 
the  hands  of  the  testator  up  to  the  time  of  his  death,  wholly  unapplied 
[*228]  to  the  trusts  *of  the  indenture,  and  that  the  same  still  remained  due 
from  his  estate. 

The  bill  prayed  that  the  1200/.  owing,  from  John  Mavor,  by  virtue  of  the 
indenture,  might  be  declared  to  be  a  specialty  debt  of  the  testator,  and  be  re- 
tained, by  Davenport,  out  of  the  assets  of  the  testator,  in  his  hands. 

Mr.  Rogers^  for  the  plaintiff,  cited  Gifford  v.  Manley^{a)  Primrose  v.  Brom- 
ley,(b)  Benson  y.  Benson,{c)  Maltbyy,  RusseU,(d)  and  Saltoun  v.  Houstoun.(e) 

Mr.  Daniell  for  the  defendant. 

The  Vice- Chancellor  said  that  the  1200/.  was  a  specialty  debt  of  the  testa- 
tor, and  that  the  defendant  was  entitled  to  retain  it  out  of  the  assets  of  the 
testator!  1] 


[•229]  •Greenwood  v.  Parsons. 

1828 ;  3d  Maroh.— Proc/iet. — Examiftation  of  witneue^. 

Id  support  of  a  charge  bronght  in  under  the  decree,  two  witneues,  examined,  by  tbe  plaintiff^  to 

prove  the  defendant*!  hand-writing,  said  that  they  did  not  believe  it  to  be  his  hand-writing ;  leave 

was  given  to  the  plaintiff  to  examine  fiesb  witnesses  to  the  same  point. 

By  the  decree  in  this  cause  it  was  referred  to  the  master  to  take  an  account 
of  all  the  dealings  and  transactions  in  partnership  between  the  plaintiff  and  the 
defendant. 

In  order  to  prove  that  2500Z.  consols,  which  the  defendant  had  purchased  in 
his  own  name,  and  which  was  one  of  the  items  of  the  charge  brought  in  by 
the  plaintiff  under  the  decree,  had  been  bought  with  the  partnership  moneys,  it 
was  necessary  to  prove  that  an  endorsement,  to  that  effect,  on  the  stock  receipt, 
and  the  signature  thereto,  were  in  the  hand-writing  of  the  defendant.    For  this 

(a)  For.  109.     (6)  1  Atk.  89.     (e)  I  P.  W.  130.     (d)  9  Sim.  &  Stu.  327.      (e)  1  Bing.  433. 
[I]  Vide  Walker  v.  Bynv$n,  4  Desau.  555.    MeDvweU  v.  CMweU,  2  McCord,  (So.  Car.)  56. 
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purpose  the  plaintiff  examined  two  witnesses,  upon  interrogatories,  both  of 
whom  deposed  that  they  did  not  believe  that  either  the  endorsement  or  the  sig- 
nature thereto  was  the  defendant's  hand-writing.  Upon  the  depositions  being 
published,  the  plaintiff  applied  to  the  master  for  leave  to  examine  other  wit- 
nesses to  prove  the  fact  in  question.  In  support  of  this  application  an  affidavit 
was  made,  by  the  plaintiff,  and  one  Parry,  an  accountant,  in  which  the  former 
swore  that  the  defendant,  on  some  occasions,  wrote  in  a  different  character  or 
style  from  what  he  did  on  others,  and  had  boasted  that  he  could  do  so  :  that  the 
endorsement  and  signature  were  in  a  different  hand  from  that  generally  used 
by  the  defendant :  that  they  were  written,  by  the  defendant,  in  the  plaintiff's 
presence,  and  that  the  stock  receipt,  with  the  endorsement  on  it,  was  delivered, 
by  him,  to  the  plaintiff,  on  the  day  on  which  it  was  dated,  to  be  kept, 
by  the  plaintiff,  as  ^evidence  of  the  transaction.  Parry  deposed  that  [*280] 
the  endorsement  and  signature  were  in  the  hand-writing  of  the  defend- 
ant ;  and  two  other  persons  made  affidavits  to  the  same  effect.  The  master, 
however,  was  of  opinion  that  he  could  not  comply  with  the  application  without 
an  order  of  the  court.  The  plaintiff  now  moved  the  court  for  that  order,  hav- 
ing given  notice  of  his  intention  to  read,  upon  the  motion,  the  affidavits  before 
mentioned.    No  affidavit  was  filed  in  opposition  to  the  motion. 

Mr.  Pepys  and  Mr.  Coopery  for  the  plaintiff,  read  the  affidavits,  and  said  that, 
generally  speaking,  the  court  would  not  allow  a  witness  to  be  examined  after 
publication  past ;  but  that  there  were  exceptions  to  the  rule,  as  in  the  case  of 
surprise,  where  the  facts  could  have  authorized  the  granting  of  a  new  trial  at 
law  :  Gage  v.  Hunter  :(a)  that,  in  the  present  case,  it  was  not  a  fact,  but  a 
document  that  was  sought  to  be  established,  Clark  v.  Jennings,{b)  In  Willan 
Y.  Willanf{c)  Lord  Eldon,  C.  says  :  "It  is  perfectly  established  that  after  pub- 
lication previous  to  a  decree,  and  the  depositions  have  been  seen,  you  cannot 
examine  witnesses  further,  without  leave  of  the  court,  which  is  not  obtained 
without  great  difficulty ;  and  the  examination  is  generally  confined  to  some 
particular  facts."  Lord  Eldon,  therefore,  admits  that,  under  particular  circum- 
stances, a  new  witness  may  be  examined  after  publication ;  and  the  case  of 
Shepherd  v.  Collyer,  cited  in  the  judgment,  is  a  direct  authority  to  that  effect. 
At  law,  when  the  witnesses  fail  to  make  out  the  case,  the  court  will,  on 
the  ground  of  surprise  upon  the  plaintiff,  grant  a  •new  trial :  or,  if  the  [•231] 
plaintiff  is  nonsuited,  he  may  bring  a  fresh  action  the  next  day.  It 
must  be  borne  in  mind  that  the  danger  of  allowing  a  witness  to  be  examined, 
after  publication,  to  prove  a  document,  is  not  so  great  as  it  is  where  a  particu- 
lar fact  is  to  be  proved  ;  and  that  the  defendant,  here,  does  not  come  forward 
and  say  that  this  document  is  not  in  his  hand-writing. 

Mr.  Home^  and  Mr.  Wilbrahaniy  for  the  defendant : — The  plaintiff  in  this 
case  chose  his  own  witnesses,  and  they  denied  that  the  indorsement  and  sig* 
nature  were  in  his  hand-wiiling ;  and  he  now  seeks  to  contradict  their  testi- 

(fl)  1  Dick.  49.  (i)  1  An»t.  173.  (c)  19  Ves.  590,  592, 
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mony.  in  the  case  cited,  tbe  facts  to  be  proved  had  not  been  examined  to 
before.  The  doubt  here  has  not  been  created  by  the  contradictory  testimony 
of  the  defendant's  witnesses,  for  they  were  not  examined  upon  the  subject. 
Tbe  witnesses  must  have  considerable  intercourse  witb  the  defendant.  One 
of  them  was  a  member  of  a  tontine  society,  of  which  the  defendant  was 
secretary ;  and  the  other  was  a  member  of  the  committee  of  the  same  society. 
The  plaintiff,  in  his  affidavit,  says  that  the  defendant,  on  some  occasions* 
wrote  in  a  different  style  from  what  he  usually  did.  The  other  persons  who 
have  made  affidavits  say  that  the  indorsement  and  signature  are  in  bis  band- 
writing,  but  they  do  not  agree  with  the  plaintiff  in  saying  that  it  is  different 
from  his  usual  style. 

Mr.  Pcpy5  in  reply  : — The  transfer  receipt  for  the  stock  in  question,  is  in 
the  possession  of  the  plaintiff.  This  puts  the  matter  beyond  all  doubt ;  for 
why  was  it  put  into  his  possession  except  to  enable  him  to  have  the 
[*232]  •benefit  of  the  indorsement  upon  it  ?  The  plaintiff  and  three  other 
persons  swear  that  it  is  in  the  hand-writing  of  the  defendant,  and  be 
does  not  deny  it.  Neither  of  the  witnesses  negatives  that  it  is  his  band- 
writing  :  so  that  the  plaintiff  does  not  ask  to  contradict  his  own  witnesses,  but 
only  to  supply  a  defect  in  their  testimony. 

The  Vice-Chancbllor  : — The  plaintiff  has  examined  two  witnesses  to 
prove  the  hand -writing  of  the  defendant.  The  witnesses  say  that  they  do  not 
believe  it  to  be  his  hand*writing.  This  is  rather  a  testification  of  ignorance 
than  a  denial  of  the  .fact. 

On  looking  at  what  Lord  Eldon  lays  down,  in  William  v.  William^  it  is 

quite  clear  thau  if  the  point  had  not  been  examined  to  before,   the  subsequent 

examination  might  have  been  allowed.[l]     But  the  question  is,  whether  the 

plaintiff  ought  in  this  case,  to  be  permitted  to  examine  fresh  witnesses  to  a 

point  that  has  been  examined  to  before  ?     Now  it  appears  to  me,  that,  as  the 

previous  examination  did  not  furnish  any  reason  why  there  should  not  be  a 

furlher  examination,  an  order  ought  to  be  made  according  to  the  prayer  of  the 

motion. 

Motion  granted,  on  payment  of  costs.[^] 

[1]  Vide  HatfunerBUy  v.  Lambtrt,  3  Johns.  Ch.  Rep.  432.  Boyd  y.  Dunlap,  I  Johnf.  Ch. 
Rep.  483. 

[3]  So  where  a  witnera  was  prodaeed  at  the  hearing  to  prore  a  deed,  and  failed  in  making 
out  the  proof,  the  plaintiff*  had  leave  to  exhibit  interrogatories  to  prove  the  deed  before  a  noas- 
ter.  Lawrence  v.  Sharpe,  1  Moll.  252.  Where  an  instrament  has  been  omitted  to  be  proved 
through  mistake  or  inadvortenee,  the  party  has  been  allowed  to  supply  the  omission.  Detplac^s 
T.  Ooritt  5  Paige,  252.  Hood  v.  Pimmt  4  Sim.  101.  Bo,  to  prove  the  loss  of  a  deed.  Cox  ▼. 
Allingham,  Jae.  337.  Rc-eiaminaiion  allowed,  where  the  examiner  had  omitted  to  take  down 
part  of  the  witness'  examination.  Bridge  v.  Bridge,  6  Sim.  353.  Where  the  examiner  had 
made  a  mistake  in  taking  down  the  testimony  of  a  witness  who  was  very  aged  and  deaf,  the 
witness  was  exammcd  ore  tenus  in  court.  Denton  v.  Jaekoon,  1  Johns.  Ch.  Rep.  526.  Where  an 
interested  witness  has  been  examined,  be  has  been  allowed  to  be  re-examined  after  his  interest 
has  been  removed  by  release.  MUward  v.  Atkint,  Jac.  339.  n.  GUemm  v.  Sandwich,  1  Flan  &• 
Kel.  240.  See  further,  WiUiama  v.  Ooodchild,  2  Russ.  91.  Mooner.  De  Bernalee,  1  Russ.  307. 
il^ams  V.  Winehip,  id.  536.  Martens  v.  Wkiehelo,  1  Cr.  &  Ph.  257.  Smith  v  Harding.  I 
Flan.  &  Kel.  184.     Healey  v.  Jogger,  3  Sim.  494. 
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*Kbscb  v.  Steel.  [*233] 

1898;  nthMMxch^-WiU^^ConUruetum, 

DeviM  to  A.  for  life,  and  to  her  heirs,  the  iieoe  of  her  hodjr  for  erer,  for  their  lives :  and  in  ease  A. 

baa  no  son,  then  to  her  eldest  daoghter ;  followed  by  a  proviso,  eootaiuing  a  devise  over  if  A.  left 

no  issoe,  or  they  should  become  extinct,  creates  an  eetate  tail  in  A. 

The  ReTerend  Henry  Williams  devised  as  follows :  "  First,  I  give,  devise, 
and  bequeath,  unto  my  niece  Charlotte  Higgon,  all  my  real  estate  in  the  parish 
of  Lanishen,  during  the  term  of  her  natural  life,  and  to  her  heirs,  the  issue  of 
her  body,  for  ever,  during  the  term  of  their  natural  lives.  If  my  niece  has  no 
son,  then  to  her  eldest  daughter.  There  shall  be  no  co-heiresses  to  any  part 
of  my  real  estate,  each  succeeding  by  priority  of  birth,  in  case  the  elder  leaves 
no  issue ;  and,  to  all  my  real  estate  wheresoever  situate,  each  heir  shall  only 
be  tenants  for  their  respective  natural  lives,  during  the  term  of  ninety-nine  years 
from  the  date  of  my  decease  ;  divesting  all  from  power  to  sell.  If  my  niece 
marries  without  a  settlement  of  200/.  a  year  in  landed  property,  exclusive  of 
what  property  I  leave  her,  or  2000/.  in  money  vested,  in  the  hands  of  trustees, 
for  the  benefit  of  herself  and  children,  her  own  issue,  in  neglect  hereof  her 
eldest  son  or  daughter  shall  take  possession,  and  inherit  my  real  estate  in  the 
parish  of  Lanishen,  as  soon  as  the  son  or  daughter  shall  attain  the  age  of 
twenty-one  years.  If  my  said  niece  shall  leave  issue  and  die,  her  husband,  if 
he  mafries  again,  shall  forfeit  all  my  real  estate  to  her  son  or  daughter  as  soon 
as  either  is  of  the  age  of  tw6nty-one  years.  My  niece's  husband  must  take  the 
surname  of  Williams.  But,  if  my  niece  Charlotte  Higgon  shall  leave  no  issue, 
then  her  husband  shall  enjoy  and  possess  whatever  property  I  shall 
leave  her,  during  the  term  of  his  natural  life.  Until  my  *said  niece  [*234] 
mBrries,  my  executors  hereafter  named  I  nominate  and  appoint  to  be 
her  trustees  or  guardians  ;  and  they  are  to  allow  her  80/.  ^  year,  to  be  paid 
half-yearly  ;  and  the  remainder  of  rents,  issues  and  profits  they  are  to  lay  out 
in  necessary  improvements  of  my  house  and  farm,  under  proper  securities,  for 
her  benefit.  They  have  power  to  remove  tenants,  and  place  others,  but  not  to 
lease  any  part  of  the  estate.  Her  eldest  son  on  coming  of  age,  is  to  be  allowed, 
out  of  the  real  estate,  50/.  a  year,  and  to  be  brought  up  a  scholar.  No  timber 
to  be  cut  down,  unless  for  necessary  repairs,  or  what  is  spoiling  by  decay 
Provided  my  niece  leaves  no  issue,  or  should  they  become  extinct,  in  this  case, 
all  my  real  estate,  whatsoever,  I  give,  devise  and  bequeath  unto  the  elder  son 
of  John  Wood,  my  second  cousin,  and  to  his  male  heirs,  for  ninety-nine  years. 
No  female  shall  inherit  for  that  period  ;  and  they  are  to  take  the  surname  of 
Williams,  and  only  to  be  tenants  for  their  natural  lives  for  the  last  mentioned 
term  of  years." 

The  suit  was  instituted  to  compel  a  specific  performance  of  an  agreement 
for  the  sale  of  the  testator's  property  in  the  parish  of  Lanishen.  Upon  the 
argument  of  a  demurrer  filed  by  the  defendant,  the  purchaser,^he  question  was, 
what  estate  the  testator's  niece  took  under  the  will  in  this  property  ? 

Vol.  II.  17 
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Mr.  Bickersteth  and  Mr.  Ke^e,  for  the  defendant : — It  is  admitted  that,  un- 
less Charlotte  Higgon  took  an  estate  tail  in  this  property,  a  good  title  cannot  be 
made  to  it.  The  testator  intended  to  give  her  a  life  estate  only  in  it,  with  re- 
mainders to  her  first  and  other  sons  in  tail.  There  is,  first,  an  express 
[*235]  devise  to  •her  for  life,  and  the  word  "  heirs"  that  follows,  is  descriptive 
of  the  persons  who  are  afterwards  to  lake,  namely,  her  issue,  who,  in 
the  next  sentence,  are  mentioned  to  be  her  sons  and  daughters.  GoodliiU  v. 
Herring.{a)  The  direction  that  no  timber  shall  be  cut  upon  the  estate,  and 
the  clauses  which  relate  to  the  events  of  the  niece  marrying  without  an  ade- 
quate settlement,  and  dying  without  leaving  issue,  are  consistent  with  the  life 
estate  expressly  given  to  her,  and  show  that  the  testator  intended  her  not  to 
have  any  power  of  disposition  over  the  estate,  but  to  take  it  for  her  life  only. 

Mr.  Sugden,  and  Mr.  Knight,  for  the  plaintifis : — It  is  not  disputed  that 
the  words :  **  heirs  of  the  body,"  may  sometimes  be  construed  to  mean  :  **  first 
and  other  sons  ;"  but,  under  this  will,  the  second  takers  cannot  be  held  to  have 
estates  tail  given  to  them,  unless  the  first  taker  is  held  to  be  tenant  in  tail. 
The  testator  had  two  intentions  in  this  case ;  one  was,  that  all  the  heirs  of 
his  niece,  being  her  issue,  should  take ;  the  other,  that  they  should  take  in  a 
particular  way.  It  comes  within  the  rule  that  is  adopted,  where  there  is 
a  particular  and  a  general  intention,  both  of  which  cannot  be  effected.  Tbo 
general  intention,  here,  was  that  every  branch  of  the  niece's  issue  should  take. 
How  can  effect  be  given  to  that  intention,  without  giving,  to  the  first  taker, 
an  estate  tail  ?  It  is  most  important  to  observe  that,  in  this  case,  there  is  a  gift 
over  on  failure  of  issue.     Jesson  v.   Wrig?U.{b) 

The  Vice* Chancellor,  at  first,  proposed  that  a  case  should  be  stated, 
[*236]    for  the  opinion  of  a  court  of  law,  *upon  the  devise  in  question  :  but 
the  counsel  having  intimated  to  his  Honor  that  the  parties  were  wili- 
ng to  be  bound  by  his  decision,  he  delivered  judgment  as  follows  :— 

The  testator,  in  this  case,  has  devised  all  his  real  estate  in  the  parish  of 
Lanishen,  to  his  niece,  during  her  life,  and  to  her  heirs,  the  issue  of  her  body, 
for  ever.  These  words  would  give  the  niece  an  estate  tail.[l]  But  be  then 
proceeds  to  explain  these  previous  words ;  and  thereby  creates  the  difficulty 
that  exists  in  construing  this  will.  Now  it  is  quite  clear  that  the  gift  cannot 
take  effect  in  the  mode  intended  ;  for  heirs  for  ever,  never  could  take  for  their 
lives.  But  what  I  rely  on,  is,  that  there  is  here,  first,  a  gift  which  would 
create  an  estate  tail ;  and  then  the  proviso  in  case  the  niece  leaves  no  issue, 
contains  a  limitation  over,  which,  according  to  Jesson  t.  Wright ^  would  clearly 
give  an  estate  tail. 

Demurrer  overruled* 

(a)  1  East,  964.  (6)  9  Bligh,  1. 

[1]  Vide  RootettU  v,  Thurmant  1  Johns.  Ch.  Bep.  990.  Burnet  v.  Xlenatflon,  5  Johns.  Ch. 
Bep.  35*. 
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183d.— Delondre  v.  Shaw« 

^AuGUSTB    DsLONDRS  and    Joseph    Pelletier  v.   John    Shaw,    [*237] 
Hbnrt  Shaw,  John  Shaw,  the  Younger,  and  Richard  Shaw. 

1838 ;  16Ui  April. — Equity  — Injunction. — Copyright. 

A.,  the  inrentorof  a  medieine,  employed  B.,  a  foreigner  residing  abroad,  to  manafacture  it  for 
him  thero,  and  sold  it  io  fiiif Usd  for  hia  own  sole  profit.  K  Ifebel  and  feal  denoting  that  the 
medicine  wae  manufactored  by  B.  and  aold  by  A.,  were  affixed  to  each  of  the  botUee  in  which 
it  was  eold.  The  defendants  imitated  the  labels  and  aeals.  Demurrer  allowed  to  a  bill  to  retiraiu 
the  imitation,  and  for  an  accoant  of  the  sales  of  the  spurious  labels  and  seals,  A.  having  no 
intorest 

The  court  will  not  proteel  a  foreigner's  copyright. 

The  bill  stated  that  the  plaintiff,  Delondre,  had  invented  a  very  valuable 
and  celebrated  chemical  preparation  of  Peruvian  bark,  called  sulphate  of  qui- 
nine :  that  he  ennployed  agents  in  this  country  to  assist  him  in  selling  it  here  : 
that  he  agreed  with  the  plaintiff,  Pelletier,  a  chemist,  and  native  of  France, 
to  prepare  the  medicine,  which  he,  Delondre,  was  to  vend  in  England,  for  his 
sole  benefit :  that,  for  ensuring  the  genuineness  of  the  medicine,  the  plaintiff 
caused  a  seal  to  be  engraved,  after  a  device  invented  by  Pelletier,  containing 
the  following  words:  **  Produits  Chimiquea  de  J.  Pelletier,  J.  P."  and  also  a 
serpent,  and  a  cross  of  the  legion  of  honor  of  the  kingdom  of  France :  that 
Delondre  sold  the  medicine  in  bottles ;  and,  for  the  purpose  of  preventing 
fraud  being  committed  on.  the  plaintiffs  by  spurious  imitations,  he  caused  a 
plate  to  be  engraved  containing  the  following  words  :  "  Sulphate  de  quinine. 
Auguste  Delondre  neg't.  a  Paris  :**  that,  on  all  bottles  containing  the  medicine, 
there  was  pasted  a  label,  containing  an  impression  from  the  plate,  and  that 
the  corks  were  sealed  with  the  seal,  for  the  purpose  of  preventing  spurious 
preparations  being  sold  for  the  preparation  aforesaid,  and  to  prevent 
the  plaintiffs  from  being  defrauded  thereby:  that  *the  defendants  [*238] 
were  engravers  and  printers,  and  had  lately,  engraved  and  printed 
labels  and  seals  which  were  exact  imitations  of  the  plaintiff^s  label  and  seal, 
for  the  purpose  of  selling  the  same  to  the  public,  with  a  view  to  their  being 
affixed  to  bottles  containing  sulphate  of  quinine,  to  the  intent  that  the  purchasers 
thereof  might  be  induced  to  believe  that  such  sulphate  of  quinine  was  the  sul- 
phate of  quinine  sold  by  Delondre. 

The  bill  prayed  for  an  injunction  to  restrain  the  defendants  from  copying, 
imitating,  or  selling,  or  exposing  to  sale,  or  parting  with,  the  labels  and  seals, 
printed  and  engraved  by  them,  or  labels  or  seals,  or  impressions  thereof,  being 
colorable  imitations((i)  of  the  labels  or  seals,  or  impressions  thereof,  used  by 
the  plaintiffs ;  and  that  they  might  account  for^  and  pay  to  the  plaintiffs  the 
moneys  they  had  received  from  the  sales  of  such  spurious  labels  and  seals, 
and  impressions  thereof. 

The  deferidants  demurred,  to  the  bill,  for  want  of  equity. 

Mr.  Sugden,  and  Mr.  Loftus  Lowndes^  for  the  defendants,  in   support  of 

(a)  Qu.  rariatirins. 
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the  demurrer  : — The  bill  does  not  allege  that  the  defendants  are  assisting  in 
selling  a  spurious  article.  These  plaintiffs  have  no  right  to  sue  jointly.  De- 
londre  is  the  inventor  of  this  preparation ;  and  Pelletier  is  merely  his  agent. 

The  whole  interest  is  in  Delondre.  It  is  now  settled  to  be  a  good 
[*239]    ground  of  demurrer  that  there  is  a  plaintiff  *on  the  record  who  has  no 

interest  in  the  subject  matter  of  the  suit.  King  of  Spain  v.  HuUeU.{b) 
How  can  the  defendants  be  prevented  from  imitating  what  was  invented  in 
France  ?  What  fraud  is  there  in  the  defendants  printing  these  labels  to  be  put 
on  Delondre's  bottles.  The  plaintiffs  cannot  say  that  a  single  label  has  been 
put  on  sulphate  of  quinine  which  they  have  not  sold.  The  prayer  is  for  an  in- 
junction and  an  account  of  what  the  defendants  have  made  by  the  sale  of  their 
labels.  This  court  grants  an  injunction  as  ancillary  only  to  the  relief.  The 
plaintiffs  are  not  dealers  in  labels. 

Mr.  Bickersteth  and  Mr.  Pole^  for  the  plaintiffs,  in  support  of  the  bill : — The 
defendants  are  doing  what  facilitates  the  commission  of  fraud  by  other  persons. 
Pelletier,  who  is  a  chemist  of  great  celebrity,  is  made  a  co-plaintiff,  not  as  hav- 
ing any  interest  in  the  medicine,  but  as  being  entitled  to  prevent  his  name  being 
used.  When  a  man  has  affixed  a  mark  to  distinguish  his  own  property,  can 
any  person  make  and  vend  the  same  articles  for  the  purpose  of  deceiving  the 
world  ?[l]  Then,  as  to  the  account ;  the  defendants  have  sold  what  the  plain- 
tiffs have  appropriated  to  their  own  use,  and  they  have  therefore  sold  them  for 
the  use  of  the  plaintiffs.  In  order  to  induce  the  court  to  grant  an  injunction,  it 
is  not  necessary  that  there  should  be  any  act  of  fraud  committed  ;  but  only  that 

there  should  be  an  act  of  fraud  threatened.    Knye  v.  Moore,(c) 
[•240]        •The  Vice-Chancbllor  : — The  plaintiffs  do  not  show  that  they 

are  entitled  to  an  account  from  the  defendants ;  for  I  cannot  understand, 
from  this  bill,  that  Pelletier  has  any  interest  in  these  labels  and  seals.[2]  The 
circumstance  that  he  was  the  inventor  of  the  seals,  will  not  justify  the  court  in 
interposing  in  his  behalf;  for  he  was  a  foreigner,  and  the  court  does  not  pro- 
tect the  copyright  of  a  foreigner.  It  appears,  therefore,  that  Pelletier  is  not 
entitled  to  the  account ;  and  the  injunction  is  ancillary  to  the  account. 

It  is  not  alleged  that  there  is  any  sulphate  of  quinine  sold,  except  that  which 
is  manufactured  by  Pelletier  according  to  Delondre's  receipt.    The  bill  does 

(6)  Not  yet  reported.  * 

(c)  1  Sim.  &  Sta.  61.    See  the  concladinjf  pesiage  of  the  jadpnent,  page  65. 

[1]  Vide  Btll  V.  Loc*«,  8  Paije,  75.  Saowden  v.  Noah,  Ilopk.  347.  Injunction  granted  to  re- 
•train  the  defendant  from  running  an  omnibus  having  upon  it  toch  names,  words  and  devices  as  to 
form  a  eolorable  imitation  of  the  words,  namee  and  devices  on  the  omnibuses  of  the  plaintiiT.  9 
Keen,  919. 

[3]  It  is  a  good  ground  of  dcmorrer  that  a  joint  plaintiff  has  no  interest  in  the  subject  of  the  eoit. 
M«rqwi  of  Cholmondelff  ▼.  Lorl  Clinton,  Turn.  Sl  Russ.  107.  King  of  Spain  r.  Maekado,  4  Ruse. 
225.  Makepeace  f .  Hayikorne,  Id.  244.  Cuff  v.  Platell,  fd.  242.  Clarkoon  ▼.  De  Peyeter,  3 
Paige,  336.  Rkodea  ▼.  Wofbarton,  6  Sim.  617.  Wake  r.  Parker,  2  Keen.  59.  Bgan  ▼.  Heenam, 
1  Flad.  db  Eel.  39.  Page  t.  Tawnaeud,  5  Sim.  395.  King  af  Spmm  t.  HMUaU,  poet,  S96,  note. 
Claaom  t.  Imrenee,  3  Edw.  53. 
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not  ask  an  injunction  to  restrain  a  sale  of  spurious  sulphate  of  quinine  ;  and  I 
cannot  intend  a  fraud  where  none  is  alleged. 

The  parties  who  ask  joint  relief  are  not  entitled  to  joint  relief;  and,  on  this 
ground,  the  demurrer  must  be  allowed. 


*SnfONS  V.  MiLMAN.  [*241] 

1828 ;  16th  and  3Ut  Aprii.-^Pleading.^Exeeuior. 

An  ezecator  filed  a  bill  before  probate :  plea  that  he  bad  not  proved  the  will,  allowed. 

In  this  case^  letters  of  administration  of  the  effects  of  a  person  deceased,  had 
been  granted,  to  the  defendant,  under  the  impression  that  the  deceased  had  died 
intestate  ;  whereas,  in  fact,  he  had  died  testate,  and  had  appointed  the  plaintiff 
his  executor.  The  object  of  the  bill  was  to  recover  part  of  the  assets  of  the 
testator,  which  was  in  the  possession  of  the  defendant,  the  administrator ;  and 
the  bill  alleged  that  probate  of  the  will  had  been  granted  to  the  plaintiff,  which 
was  not  the  case. 

The  defendant  put  in  a  plea,  stating  that  probate  had  not  been  granted  to  the 
plaintiff. 

Mr.  Spence^  in  support  of  the  plea,  cited  the  following  passage  from  1  Com. 
Dig.  Administrator,  B.  1  :  '*  But  if  a  man  make  a  will,  and  an  executor,  ad- 
ministration granted  before  probate  or  refusal  is  void,  if  the  will  be  afterwards 
proved ;  though  it  was  concealed,  and  not  known  at  the  time  of  administration 
granted  ;"  and  said  that,  as  the  will  had  not  been  proved,  the  plea  must  be 
allowed. 

Mr.  Koe,  in  support  of  the  bill,  said  that  an  executor  nlight  file  a  bill  before 
he  had  proved  the  will ;  and  that  all  that  was  required  was  that  he  should  prove 
the  will  before  the  hearing  of  the  cause,  Humphreys  v.  Humphreys.{a) 

♦The  Vicb-Chancbllor  : — When  a  cause  comes  on  to  be  heard,  [*242] 
it  must  appear  that  the  incipient  character  of  executor,  which  the 
plaintiff  has  under  the  will,  has  been  perfected  by  proving  the  will.  Here  an 
an  executor  files  a  bill  alleging  himself  to  have  obtained  probate  ;  but  it  appears 
that  he  has  not  obtained  probate  at  the  time  when  the  cause  comes  on  to  be 
heard ;  for,  for  the  purpose  of  the  plea,  I  consider  it  to  be  the  same  thing  as  if 
the  cause  was  now  being  heard  upon  bill  and  answer.  The  case  rests  upon 
the  fact  that  the  plaintiff  has  obtained  probate  in  opposition  to  the  administra- 
tion previously  granted.  The  case  cited  by  the  plaintiff's  counsel,  is  one  in 
which  the  party  had  not  obtained  probate  originally  ;  but,  before  the  cause 
was  argued,  he  had  obtained  it.    The  fact  alleged  and  admitted  in  this  case,  is 

(a)  3  P.  W.  349.    See  Humpkrtyi  v.  IngUdmk,  1  P.  W.  75d. 
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that  probate  has  not  been  obtained ;  it  therefore  appears  to  me  that  I  must 
allow  this  plea.[l] 


Causton  V,  Macklew. 


1828;  I7th  April^Vendor  and  Purehoier.'-TUU.'^udgmenU. 

Old  jodgments  existinf;  a^inst  a  former  owner  of  leaaebolds,  who  parted  with  the  propert?  in  1770, 
mnd  to  enforce  which  no  stepe  appeared  to  have  been  takeo,  are  no  objection  to  the  title. 

On  the  27th  of  September,  1769, -William  Green  purchased,  and  took  an 
assignment  of,  a  house  in  Berners  street,  in  the  parish  of  Mary-Ie-bone,  for  the 
remainder  of  a  term  of  ninet;-nioe  years,  and,  on  the  23d  of  May,  1770,  he 
made  a  mortgage  of  it,  which  afterwards  became  vested  in  Anne  Hume,  one 
of  the  plaintiffs.     Green,  being  embarrassed  in  his  circumstances,  went,  some 
years  before  his  death,  to  reside  in  France  ;  and,  in  May,  1804,  he  died  there, 
having  appointed  his  wife  his  executrix.    Mrs.  Green  died  in  her  bus- 
[*243]   band's  life-time  ;  ♦and,  on  the  1st  of  June,  1824,  John  Whitmore,  an- 
other of  the  plaintiffs,  who  was  the  surviving  executor  of  a  bond  and 
judgment  creditor  of  Green,  took  out  letters  of  administration  to  him,  with  his 
will  annexed.     In  May,  1825,  the  plaintiffs  sold  the  house  to  the  defendant. 
The  object  of  the  bill  was  to  compel  a  specific  performance  of  the  contract. 
The  master,  upon  the  usual  reference  being  made  to  him,  reported  against  the 
title.     One  of  the  objections  to  the  title  was,  the  want  of  evidence  that  various 
judgments,  found  to  have  been  entered  up  against  Green  in  the  years  1768, 
1769,  1770,  had  been  satisfied. 
The  exceptions  to  the  report  now  came  on  to  be  argued. (a.) 
Mr.  Sugdeuy  Mr.  Bickersteth,  and  Mr.  Sharpe^  for  the  defendant,  in  support 
of  the  exceptions  : — There  is  a  long  list  of  judgments  found  against  Green,  who 
was  forced   to  reside  abroad  on   account  of  his  debts.    The  court  can- 

(a)  **  Judgments  do  not,  it  tcema,  bind  leasehold  estates  till  writs  of  execution  are  taken  oot 
upon  them,  and  delivered  to  the  sheriff;  and  yet,  upon  the  porchase  of  a  leasehold  estate,  judg- 
ments most  be  searched  for ;  becaaso  the  sheriff  wiH  not  permit  his  office  to  be  searched  for  any 
writ  of  execution  which  may  have  been  delivered  there,  lest  the  purposes  of  the  writ  should  be  de- 
feated,  by  the  party  against  whom  it  is  issued  absconding^,  or  removing  his  goods :  therefore,  al- 
though the  iudgment  will  not,  of  itself,  bind  the  leasehold  estate,  yet  the  purchaser  cannot  eafely 
cemplete  his  contract  where  he  discovers  a  judgment ;  because  he  cannot  be  satisfied  that  an  ejoe. 
cation  iMUed  apon  it  has  not  been  lodged  with  the  sheriff."— 5aif^  Vend,  and  Pureh.  5tk  ed.  404. 

[1]  That  the  plaintiff,  who  sues  as  administrator,  has  not  actually  taken  out  letten  of  adminii. 
tration,  or  that  the  letters  of  administration  are  not  granted  by  an  officer  having  competent  autho- 
rity to  grant  them,  in  the  particular  case,  rosy  be  objected  to  by  plea,  or  in  the  answer,  or  by  de. 
murrer ;  but  if  letteri  of  administration  are  duly  taken  out,  at  any  time  before  the  hearing,  it  will  be 
sufficient,  and  may  be  charged  by  way  of  supplement  or  amendment.  Oc^drieh  v.  PtniUi^n^  4 
Johns.  Ch.  Rep.  549.  A  plea  denying  the  character  in  which  the  plaintiff  sues,  is  evidently  a  plem 
in  abatement.  Story*s  Eq.  Plead.  549,  564.  Lobe's  £q.  PI.  160.  As  to  negative  pleas,  see  Denya 
T.  Loeoeib,  3  Myl.  &  Cr.  305,  where  Thring  v.  Edgar^  3  Sim.  db  Stu.  274,  is  questioned. 
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not  know  but  that  there  may  be  writs  in  the  hands  of  the  sheriff.  The  [♦244] 
plaintiffs  are  bound  to  show,  either  that  the  person  against  whom  the 
judgments  are  entered,  is  not  the  William  Green  under  whom  they  claim,  or 
that  no  ezecutron  has  been  taken  out  on  these  judgments.  By  the  practice  of 
the  court  of  king's  bench,  if  a  fieri  facias  has  been  taken  out  within  a  year 
and  a  day  after  the  judgment  has  been  entered,  no  ^ciVe  facias  is  necessary  to 
revive  the  judgment,  but  it  may  be  put  in  force  by  entering  continuances.  It 
is,  therefore,  incumbent  on  the  vendors  to  prove  that  no  execution  has  been 
taken  out ;  and,  if  they  cannot  do  so,  the  defendant  is  not  bound  to  take 
the  title. 

Mr.  PepysdiViA  Mr.  Knight^  for  the  plaintiffs,  in  support  of  the  report: — No 
judgment  entered  up  subsequently  to  the  23d  of  May,  1770,  the  date  of  the 
mortgage  deed,  can  affect  the  title  of  the  plaintiffs.  The  writ,  (if  any,)  must 
have  been  lodged  with  the  sheriff  between  that  time  and  the  29th  of  September 
preceding.(6)  No  continuances  have  been  entered,  nor  has  any  scire  facias 
been  taken  out.  No  creditor  has  acted  upon  the  judgments  from  the  time  when 
they  were  entered,  down  to  the  present  day,  a  period  of  nearly  sixty  years.  If 
this  objection  is  to  prevail,  no  executor  can  make  a  title  to  a  leasehold 
estate. 

The  Vice-chancellor  : — The  question  in  this  case  is,  whether  [♦245] 
this  title  is  bad  because  it  is  possible  that,  between  the  27th  of  Sep- 
tember. 1769,  and  the  23d  of  May,  1770,  execution  may  have  been  taken  out 
under  these  judgments,  and  lodged  in  the  hands  of  the  sheriff.  If  execution 
was  not  taken  out  before  the  latter  day,  the  house  which  the  defendant  has 
agreed  to  purchase,  could  not  be  affected ;  as,  on  that  day,  Green  parted  with 
the  legal  estate.  For,  by  the  16th  sect,  of  the  statute  of  frauds,  it  is  enacted 
that  no  writ  of  execution  shall  bind  the  property  of  the  goods  against  whom 
such  writ  of  execution  is  sued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff,  under-sheriff,  or  coroner,  to  be  executed.  Now  no  evi- 
dehce  is  produced  to  show  that  any  execution  was  taken  out  on  any  of  the 
judgments ;  and  therefore  it  would  be  strong  to  presume  the  contrary,  when 
nothing  has  been  done  that  could  be  referred  to  execution  taken  out. 

Exceptions  overruled.[ll 

(6)  **  It  is  Dsii&l  to  fMTch  for  jadgmantf  aguinat  a  vendor,  only  from  the  time  he  purchaaed  the 
eetate :  hot  thie  practice  ia  not  correct ;  becatue  jodgmenta  bind  after.porchated  lands,  and  will 
conaequently  affect  aoch  landi  even  in  the  hands  of  a  porcbaaer." — Sugd»  Vend,  and  Pureh  404, 

[1]  In  WilLiutM  ▼.  Craddock,  4  Sim.  318,  the  V.  C.  adherea  lo  his  decision,  and  says:  •*  I  Uka 
the  deciaion  in  Cautton  ▼.  MaekUw  to  be  right,  not  becanae  I  decided  it,  but  lieeaine  it  has  not 
been  appealed  from.*  By  the  rerised  aUtotes  of  N.  Y ,  vol.  3,  p.  389,  $  3,  4,  (9d  ed.)  aU  jadg- 
menU  ••  ahaU  bind,  and  be  a  eharge  open  the  lands,  tenements,  real  estate  and  chattela  real  of 
every  person  against  whom  any  auch  judgment  shall  be  rendered  which  ■uch  person  may  have  at 
the  time  of  docketing  such  judgment,  or  which  each  penon  shall  acquire  at  any  time  thereafter.** 
*•  From  and  after  ten  yeara  from  the  time  of  docketing  every  such  judgment,  it  shall  ceaae  to  bind, 
or  be  a  eharge  upon  any  each  property,  aa  againat  purchasers  in  good  faith,  and  as  against  incum- 
braoees  subsequent  to  such  judgment,  by  mortgage,  judgment,  deeree  or  otherwiae.*'  The  provision 
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[•246]  ^Prebblb  t;.  Boghurbt. 

]828;  3l8t  Apiil—Cottt, 

The  muter  wu  ordered  to  tax  the  eoeU  of  all  partiee.  and  the  amount  was  directed  to  be  paid,  oaC 
of  the  asiiets  of  the  teeUtor  in  the  eaaee,  by  his  eiecaton,  who  were  to  be  at  liberty  to  pay  the 
costs  of  ceruin  parties  to  A.  B^  their  solicitor.  A.  B  was  an  attorney  of  K.  B.  and  C.  P.,  hot 
had  never  boon  admitUd  as  a  solicitor  in  the  eoort  of  chancery;  and  the  master,  for  that  reason, 
disallowed  the  whole  of  his  charges,  except  what  he  had  paid  to  his  clerk  in  court.  He  hadt 
however,  previously  received  from  his  clients,  to  tho  full  amount  of  his  bills.  The  clients  then 
petitioned  for  an  order  on  the  master  to  review  his  certificate,  and  tax  A.  B.'s  bills ;  but  their 
petition  was  dismissed. 

Some  of  the  parties  to  this  suit  had  employed  W.  L.  T.  Robins  to  act  as 
their  solicitor,  although  he  had  ne?er  beeti  admitted  a  solicitor  of  the  court. 
Robins  employed  Mr.  Smith,  as  clerk  in  court  for  hjs  clients,  and  was,  during 
the  whole  progress  of  the  cause,  an  admitted  attorney  in  the  courts  of  king's 
bench  and  common  pleas.  In  the  course  of  the  suit  a  case  was  sent  for  the 
opinion  of  the  judges  of  the  court  of  common  pleas. 

One  of  the  masters  having  certified,  in  pursuance  of  a  reference  made  to 
him  by  the  decree,  that  it  would  be  for  the  benefit  of  the  infant  parties  that  the 
matters  in  difference  should  be  referred  to  arbitration,  the  arbitrator  awarded 
that  the  costs  of  all  the  parties  should  be  paid,  out  of  the  assets  of  the  testator 
in  the  cause,  by  his  executors  ;  and  the  award  was  afterwards  made  a  rule  of 
the  court  of  chancery.  The  executors  then  presented  a  petition,  praying  that 
the  costs  of  all  parties  might  be  taxed,  and  that  they  might  be  at  liberty  to  pay, 
to  Mr.  Robins,  what  the  master  should  tax  for  the  costs  of  the  parties  for 
whom  he  was  acting  ;  and  an  order  was  afterwards  made  upon  this  petition 
accordingly.  Under  this  order,  Robins  carried  in  bills  of  costs,  headed  with 
the  name  of  the  cause,  and  intituled  as  the  bill  of  costs  of  his  clients. 
[*247]  The  master  ^disallowed  the  whole  of  these  bills,  except  so  far  as  they 
related  to  Mr.  Smith,  on  the  ground  that  Robins  had  never  been  ad- 
mitted as  a  solicitor  of  the  court.  His  clients  thereupon  presented  a  petition 
stating  these  facts,  and  that,  at  a  certain  time,  which  was  before  the  award  was 
made  a  rule  of  court,  they  had  paid  Robins  the  full  amount  at  which  their 
costs  had  been  taxed,  and  thereby  became  entitled,  themselves,  to  receive  to 
that  amount,  although  the  same  had  been  directed,  by  mistake,  to  be  paid  to 
Robins.  And  they  prayed  that  it  might  be  referred  back  to  the  master  to  re- 
view his  certificate,  and  to  tax  all  the  said  bills  of  costs  pursuant  to  the  award 
and  orders  made  thereon,  and  that  they  might  be  at  liberty  to  except  to  the 
certificate. 

Mr.  Home,  and  Mr.  Wakefield^  in  support  of  the  petition  : — Where  costs 
are  directed  to  be  paid  to  a  party  in  a  cause,  they  are  the  costs  of  the  party, 

limiting  the  daration  of  the  Hen  of  a  judgrment  le,  however,  of  an  earlier  date,  the  first  statnte  on 
the  subject  being  in  1811.  A  revival  of  a  jadgment  by  neire  faeiaa,  does  not  save  it  from  the  oper- 
ation of  the  jodgment,  or  ersate  a  new  lien.  Mower  v.  Kip,  9  Edw.  165.  8.  C.  6  Pbige,  88.  Mo- 
hmok  Bank  v.  Atwater,  3  Paige,  54. 
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and  not  of  the  solicitor.  Where  the  bill  of  costs  of  a  solicitor  is  ordered  to 
be  tazedy  it  is  done  on  the  application  of  his  client.  In  cases  where  acts  of 
parliament  award  double  or  treble  costs,  the  party's  costs  exceed  those  of  his 
attorney,  and  the  latter  gives  hioi  credit  for  the  surplus.  In  a  cause  and  cross- 
cause,  the  lien  of  the  solicitor  is  only  on  the  balance  of  the  costs,  as  they  are 
set  off  against  each  other ;  which  would  not  be  done  if  they  were  the  costs  of 
the  solicitor.  A  solicitor,  if  he  is  not  paid  his  costs  by  his  own  client,  cannot 
recover  them  from  the  party  who  is  ordered  to  pay  them.  The  provisions  of 
the  statutes  relating  to  attorneys  and  solicitors,  apply  only  as  between 
them  and  their  clients ;  here  there  is  ,no  question  between  the  solicitor 
*and  hie  client.  Although  the  subpoena  for  costs  directs  them  to  be  [*248] 
paid  to  the  party  or  bearer,  the  bearer  roust  have  a  power  of  attorney 
before  he  can  receive  them. (a)     Reeder  v.  Bloom.(b) 

Mr.  Sugdetiy  and  Mr.  Roupett,  against  the  petition : — In  the  case  cited,  the 
person  who  acted  was  an  attorney,  but  had  not  taken  out  a  certificate.  Mr. 
Smith  received  payment  of  all  the  costs  that  were  properly  incurred.  The 
costs  which  the  order  directs  to  be  paid,  are  the  costs  properly  incurred,  that 
is,  through  a  solicitor  of  this  court.  Nobody  but  a  solicitor  of  this  court,  can 
cany  in  a  bill  of  costs.  Others  are  expressly  prohibited  by  37  Geo.  3,  c. 
90.  Double  and  treble  costs  are,  in  fact,  damages,  and  payment  of  them 
could  not  be  obtained,  unless  the  plaintiff  had  employed  an  attorney.  Robins 
could  not  have  maintained  an  ^action,  against  the  petitioners,  for  his  costs;  the 
act  of  parliament  prohibiu  it.  These  petitioners  are  entitled  to  be  paid  the 
costs  they  have  properly  incurred,  namely,  those  of  the  clerk  in  court ;  but,  as 
to  the  others,  there  was  no  debt  contracted,  because  Robins  was  doing  what 
the  law  prohibited.  Admitting  that  the  costs  are  the  costs  of  the  party,  still 
they  must  be  incurred  to  a  solicitor.  The  question  is,  whether  there  was  an 
obligation,  upon  the  petitioners,  to  pay  these  costs.  Now  it  is  admitted  that 
Robins  could  not  have  maintained  an  action  for  them  ;  but  then  they 
say  that  they  have  paid  him.  They  however  can  have  no  •higher  right  L*249] 
than  Robins  had  ;  they  have,  therefore,  paid  what  was  not  legally 
due ;  and,  as  Robins  had  no  right  to  enforce  payment,  they  can  have  no 
demand. 

The  Vicb-Chancellor  : — It  never  could  be  intended,  by  the  order  for  tax- 
ing the  costs  of  the  parties  in  this  cause,  to  make  it  imperative  on  the  master 
to  receive  a  bill  of  costs,  which  has  been  carried  in  by  a  person  who  was  not 
a  solicitor  at  the  time  when  any  portion  of  the  costs  was  incurred.  This  court 
would  not  allow  a  person  to  have  his  bill  of  costs  taxed  as  a  solicitor,  who,  in 
point  of  fact,  was  not  a  solicitor ;  and  I  therefore  think  that  the  master's  cer- 
tificate is  right.[l] 

(«}  Vnci.  R«g.  406,  and  Beamas  on  Coata,  249.  (A)  3  Bing.  9. 

[1]  AflSnned,  1  Ran.  St  M.  744.    Sea  alio  Coatet  v.  Hawkyard,  id.  746 ;  Sumner  v.  Ridgway^ 
id.  748  ;  Memoranda,  poat,  570. 

Vol.  II.  18 


251  CASES  IN  CHANCERY. 


1828 --Barker  r.  Barker. 


Barker  v.  Barker,  (a) 

1898 ;  S3d  and  2Sd  Apt\l^Will^-<:on9truction.^T§nant  hf  the  ewrUty. 
Dovise  to  A.  and  her  hein;  but  if  she  died  leavings  iwue,  then  to  each  inae  and  their  heiri.    A. 
died,  leaTingr  iseue.    Held,  that  her  husband  waa  not  entitled  to  be  tenant  by  the  eortety. 

Richard  Bowter  Spence,  deceased,  devised  as  follows  :  ''  I  give  and  de- 
vise all  and  every  my  messuages  or  tenements,  buildings,  closes,  pieces  or 
parcels  of  land  or  ground,  and  hereditaments,  with  the  appurtenances,  situate 
at  Bodymoor  Heath,  in  the  parish  of  Kingsbury,  unto  my  nephews  and  niece, 
Richard  Barker,  William  Barker,  Lewis  Barker,  James  Barker,  Ann  Barker, 
Thomas  Bloor,  and  William  Bloor,  and  their  heirs  and  assigns  for  ever, 
[*250]    to  take  and  hold  as  tenants  in  common,  and  not  as  *joint-tenants ;  pro- 
vided also,  and  I  do  hereby  declare  that  if  any  one  or  more  of  my  said 
nephews  and  niece  shall  happen  to  die,  leaving  lawful  issue  of  his  or  their  body 
or  bodies,  then  and  in  such  case  I  give  and  devise  the  share  or  part,  or  shares 
or  parts  of  him,  her  or  them  so  dying,  leaving  such  issue  as  aforesaid,  of  and 
in  my  said  messuages,  lands  and  premises  at  Bodymoor  Heath  aforesaid,  to 
and  among  his  or  their  child  or  children,  and  his,  her  or  their  heirs  and  assigns, 
if  more  than  one  child,  to  take  and  hold  as  tenants  in  common,  and  not  as  joint* 
tenants ;  but  if  but  one,  then  to  such  one  child,  his  or  their  heirs  and  assigns.'' 
The  testator  made  a  codicil,  which  was  partly  as  follows :  '*  Whereas,  by 
my  said  will,  I  gave  and  devised  all  and  every  my  messuages  or  tenements, 
buildings,  closes,  pieces  or  parcels  oi.  land  or  ground  and  hereditaments,  situate 
at  Bodymoor  Heath,  in  the  parish  of  Kingsbury  aforesaid,  unto  my  nephews 
and  niece,  Richard  Barker,  William  Barker,  Lewis  Barker,  James  Barker, 
Ann  Barker,  William  Bloor  and  Thomas  Bloor,  their  heirs  and  assigns  for 
evOT,  as  tenants  in  common,  and  not  as  joint-tenants ;  now  I  do  hereby  revoke 
the  said  gift  and  devise,  and  do  hereby  give  and  devise  all  and  every  my  said 
messuages  or  tenements,  buildings,  closes,  pieces  or  parcels  of  land,  heredita- 
ments  and  premises,  situate  at  Bodymoor  Heath,  unto  my  said  nephews  and 
niece,  Richard  Barker,  William  Barker,  Lewis  Barker,  James  Barker,  Ann 
Baiker,  William  Bloor  and  Thomas  Bloor,  and  their  heirs  and  assigns,  for 
ever,  in  the  same  manner,  and  subject  to  the  proviso  mentioned  in  my  said 
will ;  and  also  subject  to  the  payment  of  all  and  every  my  debts 
[*251]  *due  from  me  to  any  person  or  persons  on  bonds  or  notes/' 

Ann  Barker  married  William  Saunders  and  died  some  time  after  the 
testator.  There  was  issue  of  the  marriage,  two  sons.  The  testator's  estate  at 
Bodymoor  Heath  having  been  sold,  under  the  decree  in  the  cause,  for  pay- 
ment of  the  debts  with  which  it  was  charged,  Saunders  claimed  to  be  entitled, 

(a)  The  editor,  owingr  to  diffiealty  experienced  in  proearing  the  briefs,  hat  been  unable  to  iniert 
this,  and  some  of  the  other  oaeee  contained  in  this  part,  according  to  their  dates. 
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as  tenant  by  the  curtesy,  to  the  dividends  and  interest  of  his  late  wife's  share  of 
the  surplus  of  the  purchase  money. 

Mr.  Duckworth,  for  the  children  of  Mr.  and  Mrs.  Saunders,  contended  that 
Saunders  was  not  entitled  to  be  tenant  by  the  curtesy  of  the  share  in  question  ; 
he  cited  Sumner  v.  Partridge. (b) 

Mr.  Knight  appeared  for  William  Saunders,  and  cited  Duckworth  v.  Thir- 
kellyip)  and  Moody  v.  King.{d) 

Mr.  Sugden,  Mr.  Phillimore,  and  Mr.  Norton,  appeared  for  some  of  the 
other  parties  in  the  cause. 

23d  April. — The  Vice-Chancbllor  : — The  question  that  was  argued  before 
me  in  this  case,  arose  on  this  passsage  in  the  will :  ^'  I  give  and  devise  all  my  mes- 
suages or  tenements,  buildings,  &c."   It  appears  that  one  of  the  devisees  married, 
and  died  leaving  issue  ;  and  the  question  is,  whether  her  husband  is  entitled  as 
tenant  by  the  curtesy.    Now  that  depends  upon  what  is  laid  down  by 
Littleton,  *sect.  35.     So  that  the  question  is  reduced  to  this  ;  whether    [*252 
the  wife,  who  has  issue,  has  such  an  estate,  as  on  her  dying,  the  issue 
will  inherit. 

It  was  said  that  this  case  was  decided  by  Sumner  v.  Partridge,  where 
there  was  a  devise  to  A.  and  her  heirs,  and,  if  she  died  before  her  husband,  he 
was  to  have  201.  a  year  for  life,  remainder  to  go  to  her  children.  A.  did  die 
before  her  husband ;  but  the  court  held  that  he  was  not  tenant  by  the  curtesy. 
In  opposition  to  that  case,  two  cases  were  cited.  The  fir»t  was  Buckworth  v. 
Thirkell,  where  an  estate  was  devised  to  trustees,  in  trust  for  Mary  Barnes, 
till  she  attained  twenty-one  or  married,  and  then  to  the  use  of  her  and  her 
heirs,  with  a  devise  over,  in  case  she  died  under  the  age  of  twenty-one,  and 
without  leaving  issue.  The  events  were  that  she  married,  and  had  a  child  • 
the  child  died,  and  then  the  mother  died  under  twenty-one  ;  and  the  question 
was,  whether  the  husband  was  entitled  to  be  tenant  by  the  curtesy;  which  en- 
tirely depended  upon  whether  she  had  such  an  estate,  as,  by  possibility,  her 
issue  might  inherit.  That  case  was  twice  argued  ;  and  Lord  Mansfield  says 
that,  during  the  life  of  the  wife,  she  continued  seised  of  a  fee  simple  to  which 
her  issue  might,  by  possibility,  inherit ;  and  had  she  attained  twenty-one,  her 
vested  estate  would  have  descended  on  her  issue.  The  consequence  was, 
that  her  husband  was  held  to  be  entitled  to  be  tenant  by  the  curtesy.  The 
second  case  was  Moody  v.  King ;  where  there  was  a  devise  to  W.  Frost,  and 
his  heirs  ;  but  if  he  should  have  no  issue,  the  estate  devised  was,  on  his  de- 
cease, to  become  the  property  of  the  heir  at  law.  Now  it  is  manifest  that 
W.  Frost  had  an  estate  that  might  have  descended  on  his  issue,  and 
that,  on  *his  dying  without  issne,  that  estate  determined.  But  it  was,  [*253] 
nevertheless,  held  that  his  widow  was  dowable.  But  these  two  cases 
are  distinguishable  from  Sumner  v.  Partridge,  and  from  the  one  now  under  con 

(*)  9  Alk.  47.  ie)  3  Bm.  Sl  Pull.  653,  note. 

id)  2  Bing,  447.    See  3  Roper  on  Bar.  Sl  Feme,  Mr.  Jacob'e  ed.     Addesdt,  No.  S. 
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sideration.  For  in  Sumner  ▼.  Partridge,  and  the  case  now  before  me,  the 
children  take  by  force  of  the  gift :  in  the  two  other  cases,  the  de?i8e  over  was 
to  other  persons.  It  is  clear,  therefore,  that  the  estate  which  the  wife  had  is 
determined  by  her  dying  leaving  issue,  by  which  the  children  take,  as  pur- 
chasers, by  force  of  the  gift.  Therefore  the  wife  had  not  such  an  estate  as 
could  descend  to  her  children,  they  taking  as  purchasers.  The  consequence 
is,  that  the  husband  is  not  entitled  to  be  tenant  by  the  curtesy.[l] 


Gordon  v.  Calvert. 


1828 ;  2d  May. — Principal  and  mrety, 

A.,  on  taking  B.  m  a  clerk,  took  a  bond  from  him  and  a  surety,  to  tocara  hit  duly  aeeoantin^ 
for  his  receipts.  No  time  was  fixed  for  the  oontincianctt  of  the  service,  hot  it  was  to  be  detenni. 
nable  at  the  option  of  either  party.  The  surety  died.  His  ezeeatriz  gare  notice  to  A.  thmt 
she  should  no  longrer  consider  herself  liable  on  the  bond,  A.  read  the  notice  to  B.,  and  required 
him  to  execute  a  new  bond,  with  another  surety,  which  was  done.  Then  B.,  died,  and  defi- 
ciencies were  found  in  his  accounts,  subsequent  to  the  notice.  An  injunction  obtained,  as  of 
course,  by  the  executrix,  to  restrain  an  action  on  the  bond,  was  dissolved. 

In  May,  1820,  Alexander  Gordon,  together  with  Richard  Edwards  and 
Samuel  Kent,  executed  a  joint  and  several  bond,  to  the  defendants  CaWert  and 
Foster,  in  the  penalty  of  2,000Z :  and,  after  reciting  that  the  firm  of  Felix 
Calvert  &  Co.  had  agreed  to  take  Edwards  into  their  service,  as  a  collecting 
clerk,  in  their  business  of  a  brewer,  the  condition  of  the  bond  was  declared  to 
be,  that  if  Edwards  should,  during  his  continuance  in  the  service  of  the  firm, 
duly  account  for  all  moneys  received  by  him  on  their  account,  then  the  bond 

should  be  void. 
[•254]        *Edwards  was  not  taken  into  the  service  of  the  firm  for  any  definite 
period  of  time,  but  only  during  the  pleasure  of  his  employers,  and  he 
was  at  liberty  to  quit  their  service,  at  any  time,  at  his  own  pleasure. 

Gordon  died  in  October,  1821,  and,  shortly  after  his  decease,  the  plaintiflp, 
his  widow  and  executrix,  wrote  a  letter  to  the  firm,  by  which  she  informed  them 
of  the  death  of  her  husband,  and  that  she  should  not  consider  herself  liable,  as 
a  surety  for  Edwards,  any  longer.  The  letter  was  received  by  the  house  of 
Calvert  &  Co.,  and  its  contents  were  communicated,  by  one  of  the  partners, 
to  Edwards,  and  a  conversation  took  place  between  them  on  the  subject  of  the 
letter,  but  no  answer  was  returned  to  it. 

In  consequence  of  the  death  of  Gordon  and  the  receipt  of  the  letter,  Calvert 
&  Co.  r^uired  further  security  from  Edwards :  upon  which  he  procured  a 
Mr.  James  Ives  Edwards  to  become  surety  for  him  ;  and,  in  January,  1822, 

[1]  As  to  the  seisin  requisite  to  constitute  a  tenant  by  the  curtesy.  See  Elaworth  ▼.  Cook,  8 
Paige,  643.  Jaekion,  ex  dem.  Beekmanf  v.  SelHek,  8  Johns.  Rep.  963.  Jaektwn^  ox  dtm. 
Swartwout  v.  JoAmmi,  5  Cow.  74. 


CASES  IN  CHANCERY.  256 

18^^— Gordon  ▼.  Calvert. 

James  Ives  Edwarda  executed  to  the  defendants,  Calvert  and  Foster,  a  bond 
in  the  penalty  of  2,000/,  with  a  condition  to  the  same  effect  as  the  condition  of 
the  former  bond.  This  new  bond  recited  the  bond  of,  May,  1820,  the  death  of 
Alexander  Gordon,  and  that  Edwards  had,  thereupon,  proposed  to  Calvert  and 
Foster,  that  James  Ives  Edwards  should  enter  into  the  new  bond,  as  an 
additional  and  further  security  with  the  recited  bond,  for  the  purposes  in  the 
condition  thereof  expressed,  to  which  James  Ives  Edwards  had  consented. 

Kent,  the  other  surety  in  the  bond  of  May,  1820,  and  James  Ives 
Edwards  both  afterwards  died,  but,  on  ^neither  of  their  deaths  was  [*255] 
any  further  security  required  from  Richard  Edwards,  by  Calvert  &, 
Co.  In  May,  1826,  Richard  Edwards  himself  died,  and  after  his  death,  de- 
ficiences  were  discovered  in  his  accounts,  to  the  amount  of  between  1,700/. 
and  1 ,800/.,  all  of  which,  except  some  trifling  sums,  arose  after  the  receipt, 
by  the  defendants,  of  the  plaintiff  *s  letter. 

The  bill,  after  stating  these  facts,  prayed  for  an  injunction  to  restrain  an 
action  on  the  bond,  brought  by  the  defendants  against  the  plaintiff,  and  that 
the  bond  might  be  delivered  up. 

The  answer  admitted  the  statements  of  the  bill ;  but  said  that  the  defendants 
did  not  recollect' the  particulars  of  the  conversation  referred  to  in  the  bill,  and 
that  they  did  not,  by  requiring  the  further  security,  intend  to  release  either 
Gordon's  estate,  or  the  plaintiff,  as  his  executrix. 

The  plaintiff  obtained  the  common  injunction  for  want  of  an  answer ;  and 
the  defendants  having  afterwards  put  in  their  answer,  and  obtained  the  rule 
nisi  for  dissolving  the  injunction,  the  plaintiff  now  showed  cause  on  the  merits. 

The  Attorney-General^  Mr.  Treslove^  and  Mr.  Swann,  for  the  plaintff : — 
In  consequence  of  the  letter  written  by  tlie  plaintiff  to  Calvert  &  Co.,  the 
bond  of  January,  1822,  was  substituted  for  the  prior  one.  How  then  can 
Gordon's  estate  be  liable  for  any  defaults  except  those  that  happened  prior  to 
the  sending  of  that  letter.  The  action,  however,  has  been  brought, 
against  the  plaintiff,  for  ^defaults  committed  subsequent  to  the  receipt  [*256] 
of  the  letter,  and  to  the  substitution  of  the  new  bond  for  the  original 
one.  By  the  condition  of  that  bond,  no  time  was  fixed  for  holding  the  parties 
to  their  liability*  Calvert  &,  Co.  were  at  liberty  to  discharge  Richard  Edwarda 
whenever  they  thought  proper.  Why  was  not  the  surety  to  have  the  same 
liberty  to  discharge  himself  from  his  liability  ?(a)  Wright  v.  Morley,(b) 
Wright  V.  Simps(m.{c) 

The  case  of  Sheperd  v.  Beecher{d)  will  be  cited  for  the  defendants.  But 
that  case  is  distinguishable  from  this ;  for  there  the  security  was  given  for  a 
definite  period  of  seven  years.  Suppose  that  Edwards  had  been  guilty  of 
embezzlement,  and  that  Calvert  6c  Co.  had  continued  to  employ  him,  would 
not  the  plaintiff  have  had  a  right  to  insist  upon  their  determining  her  liability ; 

(«)  Comet  RmuUfk  v.  Hit^9, 1  Vern.  190.  (h)  11  Vet.  13. 

(«)  6  V«.  714.  (d)  3  P.  W.  288. 
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and,  if  she  had  that  right  under  one  state  of  circuoistances,  why  might  she 
not  have  the  same  right  under  another  state  of  circumstances?  Calvert 
&  Co.  led  her  to  suppose  that  the  notice  was  sufficient.  They  read  over  the 
letter  to  Edwards,  and  required  him  to  procure  a  new  bond.  Under  these  cir- 
cumstances the  plaintiff's  liability  ceased  on  the  receipt  of  the  letter. 

Mr.  Sugden,  and  Mr.  Garratt,  for  the  defendants,  were  stopped  by  the 
court. 

The  Yice-Chanoellor,  after  staling  the  case,  said  that,  by  the  original  contract, 
the  liability  of  the  surety  was  to  continue  as  long  as  Calvert  &  Co. 
[•257]  kept  Richard  •Edwards,  or  he  choose  to  remain  in  their  service  :  that 
after  Calvert  &  Co.  had  received  the  p}aintiff^l  letter,  they  never  gave 
her  any  intimation  that  they  did  not  consider  her  as  continuing  liable  under 
her  husband's  bond  :  that  their  conduct  did  not  operate,  in  any  manner,  upoa 
her :  and  that  therefore  the  injunction  ought  to  be  di8solved.[l] 


WiLUAMs  V.  Thorp. 


1828  ;  5th  yi9Ly,—Bankfmpt.—Poliey  ofc 
The  tuignment  of  a  poliey  of  anur&noe  on  a  life  does  not  take  it  ovt  of  the  ordor  and  diapoaitkm 
of  the  auignor,  if  no  notioa  of  the  aaaignment  is  given  to  the  insoren. 

By  a  policy  of  insurance,  dated  the  27lh  of  October,  1798,  under  the  hands 
and  seals  of  two  of  the  trustees  of  the  Equitable  Assurance  Society,  the  trustees* 
in  consideration  of  the  annual  premium  of  27/.  55. 6d,  to  be  paid  by  John  New- 
man, assured  unto  him  the  sum  of  lOOOZ.  to  be  paid  to  his  executors,  adminis- 
trators, and  assigns,  within  six  months  afterhis  decease. 

Newman  being  indebted  to  the  defendants  Joseph  Thorp,  and  John  Thomas 
Thorp,  and  Charles  Henry  Thorp,  deceased,  by  an  indenture  dated  the  8th  of 
August,  1820,  assigned  this  policy,  together  with  another  policy  of  the  London 
Life  Assurance  Company,  to  Charles  Henry  Thorp,  and  Joseph  Thorp,  subject 
to  redemption  upon  payment  of  2,030/.  and  interest. 

Soon  after  the  execution  of  the  assignment,  Newman  having  paid  off  part  of 
the  debt,  Charles  Henry  Thorp  and  Joseph  Thorp  delivered  up  to  him  the 
policy  effected  with  the  London  Life  Assurance  Company,  but  retained  pos- 
session of  the  other  policy,  as  a  security  for  the  remainder  of  the  debt. 
[*258]  *No  notice  of  the  assignment  was  ever  given  to  the  Equitable  As- 
surance Society.  In  November,  1821,  Newman  became  a  bankrupt, 
and  the  plaintiffs  were  chosen  his  assignees.  The  policy  was  afterwards  sold, 
by  auction,  to  Mr.  Briggs  for  1,000/.  Briggs  and  the  auctioneer  were  made 
defendants  to  the  bill ;  but,  upon  the  deposit  and  balance  of  the  purchase 
money  being  paid  by  them  into  court,  and  an  assignment  of  the  policy  being 

[1]  Affirmed,  4  Ran.  581. 
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executed  to  Briggs,  by  all  proper  parties,  the  bill  was  disinissed  as  against 
them. 

The  bill  alleged  that  the  bankrnpt»  at  the  time  of  his  bankruptcy,  was  Jeft  in 
the  apparent  ownership  of  the  money  secured  by  the  policy,  and  that  the  right 
thereto,  thereupon,  passed  to  the  plaintiffs  as  the  assignees  under  the  com^^ 
mission. 

The  bill  prayed  that  the  Thorps  might  be  ordered  to  join  with  the  plaintiffs, 
in  an  assignment  of  the  policy,  to  Briggs,  and  to  deliver  it  up  to  him  upon 
payment  of  his  purchase  money ;  and  that  the  plaintiffs,  as  assignees  of  the 
bankrupt,  might  be  declared  to  be  entitled  to  recieive  such  purchase  money  ; 
and  that  the  same  might  be  paid  to  them  accordingly. 

The  defendants,  by  their  answer,  said  that  assignments  or  transfers  of  poIi« 
cies  of  assurance  granted  by  the  Equitable  Assurance  office^  were  ne?er  entered 
in  any  books  belonging  to  that  society,  or  in  any  manner  noticed  by  it ;  and 
that  there  was  not  any  rule  or  regulation  of  the  society,  requiring  them  to  be  so 
entered,  or  any  hock  kept,  by  the  society,  for  any  such  entry ;  but  that  all 
right  and  interest  in  and  to  every  policy  of  assurance  was  effectually 
assigned  by  the  delivery  of  *the  policy  of  assurance,  and  the  usual  [*259] 
assignment  thereof;  and  that  it  never  was,  nor,  is,  necessary  for  any 
person  to  whom  such  assignment  is  made,  to  have  his  name  entered  in  any 
book  belonging  to  the  society,  or  to  be  in  any  manner  known,  to  such  society, 
as  the  holder  of  the  policy  :  that,  at  the  time,  and  on  the  occasion  of  the  exe- 
cution of  the  assignment,  Newman  delivered  to  Charles  Henry  Thorp,  and  the 
defendant  Joseph  Thoi^,  the  policy  of  insurance  effected  at  the  equitable  office, 
and  also  the  other  policy ;  and  that  the  former  policy  had  continued  in  the 
possession  of  Charles  Henry  Thorp,  and  Joseph  Thorp,  during  the  life  of 
Charles  Henry  Thorp,  and  that,  since  his  decease,  it  had  been  and  was  then  in 
the  possession  of  the  defendant  Joseph  Thorp  :  that  no  notice  was  given  to  the 
Equitable  Assurance  Company,  or  their  trustees  or  agents,  of  the  assignment 
of  that  policy,  nor  was  any  entry  of  such  assignment  made,  in  the  books  of  the 
company,  but  that  Joseph  Thorpe  had  paid  to  the  Equitable  Assurance  Com- 
pany, the  two  years  annual  premium  which  became  due  oo  the  policy,  in  the 
months  of  October,  1822  and  1823  ;  and  that,  according  to  the  rules  and  regu* 
lations  of  the  Equitable  Society,  it  was  not  necessary,  in  order  to  give  effect 
and  validity  to  the  assignment,  that  tho  same  should  be  entered  in  any  book 
belonging  to  such  society,  and  that,  in  fact,  the  Equitable  Society  had  not  any 
book  wherein  to  enter  the  assignment  of  their  policies ;  and  that,  when  assign- 
ments of  their  policies  were  made,  it  was  not  usual  or  necessary,  in  any  man* 
ner,  to  apprize  the  society  of  such  assignments ;  that,  at  the  time  of  the  issuing 
forth  of  the  commission  of  bankruptcy,  Newman  was  indebted  to  Charles  Hen- 
ry Thorp  and  Joseph  Thorp,  in  the  sum  of  1 ,400Z.  being  the  residue, 
then  remaining  due,  *of  the  debt,  for  the  securing  of  which,  Newman  [*260] 
had  executed  the  assignment  and  delivered  to  them  the  policies  of 
insurance  ;  and  that,  at^that  time,  the  policy  effected  with  the  Equitable  Soci- 
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ety,  was  in  the  hands  of  Charles  Henry  Thorp  and  Joseph  Thorp,  as  a  security 
for  their  debt ;  and  that,  therefore,  tlie  bankrupt  was  not,  at  the  time  of  his 
bankruptcy,  left  in  the  apparent  ownership  of  the  policies,  or  of  the  money 
secured  by  it :  and  that  the  right  thereto  did  not  pass  to  the  plaintiflfs,  as  the 
assignees  under  the  commission  :  that  there  was  still  due  and  owing  to  Joseph 
Thorp,  as  having  survived  Charles  Henry  Thorp,  upon  the  security  of  the 
assignment,  the  sum  of  1,460?.  including  the  premiums  paid  on  the  policy  since 
the  assignment  thereof. 

Arthur  Morgan,  who  was  both  a  clerk  and  joint  actuary  of  the  equitable 
office,  was  examined  for  the  defendants.  He  deposed  that  it  was  not  usual  or 
customary,  and  that  the  rules  and  regulations  of  the  society  did  not  require 
that,  in  order  to  give  effect  or  validity  to  assignments  of  their  policies,  notice 
should  be  given  of  such  assignments  to  the  society  :  that  although  notice  of 
assignments  of  policies  effected  with  the  society,  was  sometimes  given  to  the 
society,  yet  the  society  had  not  any  books  or  registers  of  such  notices. 

Mr.  Sugden  and  Mr.  Pemberton,  for  the  plaintiffs : — It  has  been  decided 
that,  if  upon  the  assignment  of  a  debt  no  notice  of  the  assignment  is  given  to 
the  debtor,  the  debt  remains  in  the  order  and  disposition  of  the  assignor.(a)   It 

may  be  said,  that  the  equitable  assurance  society  is  a  partnership :  and 
[*261]   so  it  iS)  for  it  is  a  ^company  formed  for  mutual  assurance.    But  how 

does  that  differ  the  case  ?  It  is  immaterial  in  what  manner  the  party 
to  be  paid  is  connected  with  those  who  are  to  pay  him.  Can  a  partner  assign 
his  share  without  notice  to  his  co-partners  ?  Where  debts  due  on  the  dissolu- 
tion of  partnership  are  assigned  without  notice,  they  remain  in  the  order  and 
disposition  of  the  assignor.  Ex  parte  Usbome.{b)  The  question  here  is, 
whether  the  assignment  of  this  policy,  without  notice  to  the  trustees  of  the 
society,  takes  it  out  of  the  order  and  disposition  of  the  party  who  makes  the 
assignment.  The  assignment  is  a  valid  one,  although  the  thing  assigned  is  not 
taken  out  of  the  order  and  disposition  of  the  assignor.  If  the  insurer  had  died 
within  an  hour  after  the  assignment,  and  no  notice  of  the  assignment  had  been 
given  to  the  trustees,  they  might  have  safely  paid  the  sum  insured  to  his  exe- 
cutors. So,  if  the  company  had  purchased  the  policy  after  it  had  been  assigned 
without  notice  to  them,  it  would  have  been  binding  upon  the  assignee,  because 
he  had  not  done  all  that  was  necessary  to  prevent  the  assignor  from  receiving 
the  amount  of  the  policy.  The  society,  not  having  notice  of  the  assignment, 
might  have  safely  paid  it  to  the  assignor,  and  therefore  the  policy  ren>ained  in 
his  order  and  disposition.  The  Vice-Chancellor : — The  policy  was  actually 
delivered  to  Charles  Henry  Thorp  and  Joseph  Thorp. 

It  was  so :  but  if  the  policy  had  been  lost,  the  company  would,  upon  proper 

evidence  of  that  fact,  have  paid  the  amount  to  the  insurer.  The  deliv- 
[*262]  ery  of  the  policy  does  not  take  it  out  of  the  order  and  disposition  *of 

the  insurer.    To  produce  that  effect,  notice  of  the  assignment  must  be 

(a)  Ex  parte  Monro,  1  Buck.  300.  (6)  1  Olyn.  Sl  Jmd.  358. 
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gi?en  to  the  society.    jBo?  parte  The  Vauxhall  Bridge  Company. (c)    There 
is  DO  difference  between  this  policy  and  a  post  obit  bond. 

Mr.  Home  and  Mr.  Barber,  for  the  defendants : — A  bond  and  a  policy  of 
insurance  stand  on  quite  a  different  footing.  A  bond  is  altogether  personal. 
No  property  is,  either  directly  or  indirectly,  connected  with  it,  but  as  it  may  be 
recovered  by  putting  the  bond  in  suit.  A  bond  is  an  existing  debt ;  nothing 
further  is  required  to  keep  it  in  force.  On  a  policy,  premiums  are  to  be  paid, 
yearly,  to  keep  it  on  foot. 

The  policy  is  a  covenant  with  the  insured  and  his  assigns ;  the  latter,  there- 
fore, may  maintain  an  action  on  the  policy  against  the  insurer.  No  person  can 
claim  the  sum  insured  except  according  to  the  tenor  of  the  policy ;  therefore 
neither  Newman  nor  his  assignees  can  strike  the  word  "  assigns"  out  of  the 
instrument,  and  say  that  it  is  not  an  assignable  interest. 

The  Vice-Chancellor  : — Does  the  deed,  constituting  the  society,  contain 
any  stipulation  as  to  the  assignment  of  policies  ? 

None  at  all.  It  appears,  by  Morgan's  evidence,  that  if  notice  had  been  given 
of  the  assignment,  it  would  not  have  been  attended  to.  Notice  amounts  to 
nothing,  unless  the  office  could  be  affected  by  it.  The  Bank  of  England 
is  never  bound  by  notice,  on  account  of  the  *extent  of  its  transactions.  [*263] 
Ex  parte  Richardson  ;(cO  how,  then,  can  the  equitable  office  be  held  to 
be  bound  by  it?  The  office  would  not  have  purchased  the  policy,  nor  could 
any  one  have  obuined  payment  of  the  sum  insured,  without  a  production  of  the 
policy,  and  of  the  receipts  for  the  premiums.  Every  thing  has  been  done,  in 
this  case,  that  the  nature  of  the  property  admitted  of  to  vest  the  policy  in  these 
defendants. 

The  Vice-chancellor: — ^The  question  in  this  case  is  concluded  by  the  de- 
cisions in  the  cases  that  have  been  cited  for  the  plaintiffs. 

In  Ex  parte  Munro,  the  Vice-Chancellor  says ;  *'  Did  the  delivery  of  the 
bond  by  the  bankrupt,  take  away  his  power  to  receive  the  debt  ?  Certainly 
not."  Supposing  that  the  executor  of  Newman  had  obtained  payment  of  the 
sum  insured  from  the  office,  could  the  office  have  been  compelled  to  pay  it 
over  again  to  Thorp  ?  I  see  no  ground  upon  which  the  office  could  have  been 
compelled  to  make  a  second  payment.  If  this  society  does  not  take  notice  of 
assignments,  it  takes  all  the  risk  of  such  conduct  upon  itself.  It  appears  to  me 
that  the  question  that  has  been  discussed,  is  concluded  by  authority. 

Declare  the  plaintiffs  entitled  to  the  benefit  of  the  policy  of  insurance.[l] 

(0  1  Glyn  &  Jam.  101.  (d)  1  Book.  480. 

£1]  Vide  JtfMiorasula,  post,  570.  As  to  the  efiect  of  notice  rrom  the  awifnee  to  the  holder  of  the 
fund,  Dearlt  ▼.  Hnll,  3  Ban.  1.  Loveridge  ▼.  Cooper,  id.  33.  Cooper  r,  Fynmore,  id.  60.  Foe. 
ier  w  BUeketone,  1  Myl.  db  K.  297.  Oreenivg  ▼.  Bukford,  5  Sim.  195.  Maltolm  r.  Charles, 
worih,  I  keen,  79.  FMer  ▼.  Horgreopee,  id.  281,  287.  Tmuom  r.  i{afiif6elfom»  2  Keen,  35. 
Jenee  t.  Jane^  8  Sim.  633.    Oregorf  v.  WeeU  2  Boat.  641.     DougUu  v.  BmuoO,  4  Sim.  524. 
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[*264j  ^Bradford  v.  Belfield. 

1898;  18th  and  99th  JznutiTy.r'^Truft^Wm.'^Conftruetion, 

A  trust  for  nie  Yesied  in  A.  and  his  heirs,  cannot  be  ez^euted  by  an  amfgn  of  A. 

Testator  ^ave,  to  his  heir,  one  shillingr,  and  devised  to  W.  B.  all  his  lands ;  and.  in  the  next  aentenea, 

^Ave  to  him  a1)  his  goods,  chattels,  personal  and  testamenUrj  estate ;  held  thai  the  fee  simple  of 

the  lands  passed  to  W.  B. 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  of  October,  1794, 
Nicholas  ProiU  Berry,  in  order  to  secure  the  re-payment  of  a  sum  of  money 
advanced  to  him  by  William  Baker,  conveyed  an  estate,  in  Devonshire,  to 
George  Whidborne  (a  trustee  for  Baker)  his  heirs  and  assigns  ;  and,  by  the  in- 
denture of  release,  it  was  provided  and  declared  that  the  conveyance  was  so 
made  as  aforesaid  to  Whidborne  and  his  heirs,  upon  special  trust  and  conBdence 
in  him  the  said  George  Whidborne  and  his  heirs  reposed,  and  to  the  intent  and 
purpose  only  that  he  and  they  should,  as  soon  as  to  him  and  them  should  seem 
meet,  upon  request  to  him  or  them  for  that  purpose  made  by  Baker,  his  execu- 
tors, administrators  and  assigns,  make  absolute  sale  and  disposal  of  the  fee  sim- 
ple and  inheritance  of  the  estate,  in  such  lots  as  he  and  they  should  think  pro- 
per, and,  out  of  the  purcliase  money,  in  the  first  place,  deduct  to  him  the  said 
George  Whidborne,  his  heirs,  executors  and  administrators,  the  expenses  of  ex- 
ecuting the  trusts,  and  next,  to  pay  to  Baker  the  principal  and  interest  due  to 
him  ;  and  it  was  provided  that  the  purchasers  under  the  indenture,  paying  their 
purchase  money  to  Whidborne,  his  heirs,  executors,  administrators  and  assigns, 
should  not  be  obh'ged  to  see  to  the  application  thereof;  but  that  the  receipts  of 
Whidborne,  his  heirs,  executors,  administrators  and  assigns,  should  be  sufficient 

discharges  to  them  for  the  same. 
[•265]  •Whidborne  afterwards  died  intestate  as  to  the  estate  in  question. 
Nicholas  Prout  Berry,  by  his  will,  dated  the  26th  of  January,  1608, 
and  duly  executed  and  attested  to  pass  real  estates,  gave  to  his  brother,  Thomas 
Berry  (his  heir  at  law)  the  sum  of  one  shilling ;  to  his  brother,  George  Berry, 
the  sum  of  10/.  a  year,  to  be  paid  out  of  two  fields,  called  Rorsden  and  Ridge, 
(which  were  no  part  of  the  estate  in  question :)  and  then  concluded  his  will  in 
the  following  words  : — **  I  give,  unto  my  brother,  William  Berry,  all  my  lands, 
messuages  and  tenements  whatsoever ;  also  all  and  singular  my  goods  and  chat- 
tels, personal  and  testamentary  estate  whatsoever,  I  give  and  bequeath  unto  the 
said  William  Berry,  whom  I  make  and  constitue  whole  and  sole  executor  of 
this  my  last  will  and  testament." 

After  the  testator's  decease  the  executors  of  Baker,  (who  was  then  also  dead,) 
assigned,  the  principal  and  interest  secured  by  the  indentures  of  October,  1794, 
to  the  plaintiff,  Nicholas  Baker;  and,  in  November,  1815,  Whidbome's  heir, 
at  the  request,  and  by  the  authority  of  the  executors  only,  conveyed  the  estate 
to  the  plaintiff,  Bradford,  in  fee,  in  trust  to  sell,  and  out  of  the  proceeds  of  the 
sale,  to  pay  the  principal  and  interest  to  Nicholas  Baker.  By  a  deed  dated  in 
April,  1823,  William  Berry  claiming  to  be  entitled  to  the  property  uader  the 
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will  of  Nicholas  Prout  Berry*  subject  to  the  cooyeyance  made  in  1794,  in  con- 
sideraiioa  of  a  further  advance  of  nrioney  made  to  him  by  Nicholas  Baker, 
confirmed  the  estate  vested  in  Bradford,  and  gave  him  new  powers  of  sale  for 
raising  the  money  originally  lent  by  William  Bakeri  and  also  the  sum  after- 
wards lent  by  Nicholas  Baker. 

*In  September,  1823,  Bradford,  in  performance  of  the  trust  reposed    [*266] 
in  him,  sold  the  estate  to  the  defendant  Belfield  :  and  he  having  re- 
fused to  complete  his  purchase,  this  suit  was  instituted  to  compel  him  to  do 
so.     The  master  to  whom  the  title  had  been  referied  under  the  decree  reported 
in  favor  of  it ;  upon  which  the  defendant  excepted  to  the  report. 

Mr.  Sugden^  and  Mr.  O.  Anderdan,  for  the  defendant,  in  support  of  the 
exceptions  : — The  power  of  sale  in  the  release  of  1794,  is  a  very  peculiar  one. 
The  plaintiffs  contend  that  it  authorized  a  sale  by  Bradford  ;  but  that  we  deny. 
Whidborne  and  his  heirs  might  have  sold  the  estate,  but  his  assigns  could  not : 
for  the  power  of  selling  is  confined  to  Whidborne  and  his  heirs.  The  trust 
vests  an  important  discretion  in  Whidborne,  by  authorizing  him  to  decide  as 
to  the  lots  in  which  the  estate  was  to  be  sold.  Townsend  v.  Wilsonf{a)  Hall 
▼.  Dewes^{b)  Sharp  v.  Sharpie)  Perkins,  sect  553,  Keilway,  43,  i>..  Mansel 
▼.  ManseL{d) 

Then  another  point  is  made,  namely,  that  the  devisee  of  Nicholae  Prout 
Berry  confirmed  the  estate  and  the  powers  of  sale  vested  in  Bradford.  But 
the  question  is,  whether  the  fed  simple  did  pass  to  the  devisee  under  that  will. 
The  testator  makes  two  gifts,  in  two  distinct  sentences.  The  former  sen- 
tence relates  to  the  testator's  real  estate,  which  is  disposed  of  in  words  not 
sufficient  to  pass  the  fee  simple.  The  expression  ''testamentary 
estate,*'  therefore,  which  is  used  in  *lhe  latter  sentence,  cannot  relate  [*267] 
to  lands  ;  William  Berry,  therefore,  takes  a  life  interest  only  in  the 
testator's  real  estate.    Smith  v.  Coffin^{e)  Doe  v.  Gilhert^{f )  Doe  v.  Buckner.(g) 

Mr.  Preston^  and  Mr.  Chingj  for  the  plaintiffs,  in  support  of  the  master's 
report : — The  word  "  estate,  ^  in  whatever  part  of  a  sentence  it  may  be  found, 
has  been  always  held  to  relate  to  real  estate,  especially  where  it  is  coupled  with 
the  word  ''testamentary."  Ibbetson  v.  Beckwithy{h)  Tanner  v.  Morse.{i),  It  is 
a  clear  and  acknowledged  rule  that,  in  construing  a  will,  effect  must  be  given  to 
all  the  words,  and  none  be  rendered  nus^atory.  But  if  the  words  "  testamen- 
tary estate''  do  not  carry  realty,  then  some  of  the  words  in  this  will  will  be 
rendered  nugatory.  The  gift  of  a  shilling  to  the  heir,  shows  that  the  testator 
intended  to  disinherit  him.  Doe  v.  Laitichbury,(k)  Doe  v.  Langlands^if) 
Patton  V.  Randall J^m)  Huxtep  v.  Broomant{n)  TilJey  r.  Simpson^ip)  Hoganv. 
Jackson^lp)  Doe  v.  Gilberl.iq) 

(fl)  1  B  4b  A.  608.  (&)  JaeoVs  Rep.  189.  (e)  3  B.  &  A.  405. 

{d)  Wilmofi  Catet,  36.  (e)  3  H  Black.  444.  (/)  3  Brod.  &  Bing.  85. 

ig)  6  T.  R.  610.  (A)  Ca.  Temp.  Talb.  157.  (0  Ibid  384. 

(k)  11  Eait,  890.  (f)     14  Batt,  370.  <m)  1  Jae.  Sl  Walk.  1»9. 

(•)  3  T.  R.  659,  nata.  (f)  Cowp.  399.        (9)  3  Brad.  &  Bing.  85.        {n,  1  Bro.  C.  C.  437. 
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Next  as  to  the  other  question  :  whether  ihis  trust  is  of  such  a  nature  as  to  be 
incapable  of  being  delegated.  If  Whidborne  had  devised  this  eslatCt  specifi- 
cally, can  it  be  denied  that  the  devisee  would  have  been  ihe  person  to  execute 
the  trust  ?  The  nature  of  this  trust  is  not  so  personal  that  it  cannot 
[*268]  be  delegated.  The  object  of  the  *trust  was  only  to  raise  money. 
The  naortgagee  nominated  the  trustee.  Then  how  can  he  be  held  to 
be  the  confidential  trustee  of  the  mortgagor  ?^  If  the  trustee  had  proceeded  to 
make  an  improvident  sale,  he  might  have  been  injoined  by  this  court.  It  is 
admitted  that  Whid home's  heir  might  have  sold  ;  and  so  might  the  heir  of 
that  heir.  What  was  the  special  confidence  reposed  in  them  ?  In  that  part  of 
the  trust  for  sale  which  authorizes  the  deduction  of  the  expenses,  the  words  : 
"  heirs,  executors,  and  administrators"  are  used,  and,  in  the  proviso  as  to  the 
receipts,  the  same  words  occur.  Then,  surely,  it  is  to  be  supposed  ihat  the 
word  '*  heirs"  in  the  former  part  of  the  trust,  must  be  held  to  extend  to  as- 
signs. It  is  not  merely  a  power,  but  a  trust ;  and  what  reason  could  there  be 
to  enable  the  assigns  to  give  receipts  for  the  purchase  money,  if  they  were  not 
to  sell  the  estate. 

The  deed  of  1823  cures  any  defect  that  might  arise  under  the  release 
of  17.:4. 

Mr.  Sugden^  in  reply  : — The  object  of  interposing  a  trustee  was  that  he 
might  be  a  safeguard  to  the  moitgagor.  The  trust  for  sale  is,  in  every  part  of 
it  limited  to  the  heirs  of  Whidborne.  But  it  is  said  that  the  word  '^  heirs"  in- 
cludes devisees  That  I  do  not  admit.  Cole  v.  Wade.{r)  There  was  a 
personal  confidence  reposed  here ;  and  no  two  persons  tnight,  perhaps,  agree 
as  to  the  proper  time  and  mode  of  sale.  But  supposing  that  the  devisee  of 
Whidborne  might  have  executed  the  trust,  there  is  no  such  devisee 
[*260]  here.  The  heir  has  no  greater  power  *than  the  ancestor  had  ;  and  if 
the  ancestor  could  not  have  transferred  the  tiust,  the  heir  could  not 
do  it.  Now  it  is  clear  that  the  ancestor  could  not  have  appointed  a  new 
trustee. 

As  to  the  argument  raised  upon  the  use  of  the  word  **  assigns"  in  the  receipt 
clause,  it  is  answered  by  the  decision  in  Tawnsend  v.  Wilson^  which  was  fol- 
lowed by  Lord  Eldon,  C.  in  Hall  v.  Dewes, 

Next  as  to  the  effect  of  the  devise  to  William  Berry.  In  Smith  v.  Coffin^ 
there  was  nothing  for  the  words  to  operate  upon,  except  the  estate  in  question 
in  that  cause.  Doe  v.  GUbfrt  is  a  very  unsatisfactory  decision.  It  was  de- 
cided upon  the  introductory  words  of  the  will.  Here  it  is  conceded  to  us  that, 
under  the  words :  "  I  give  unto  my  brother  William  Berry,  all  my  lands,  mes- 
suai^es  and  tenements  whatsoever,"  an  estate  for  life  only  passed  ;  and  it  may 
be  fairly  inferred,  from  what  Richardson,  J.  is  reported  to  have  said  in  deliver- 
ing his  judgment  in  Doe  v.  Gilbert,  that,  if  that  learned  judge  had  had  to  decide 
this  case,  he  would  have  held  that  the  fee  did  not  pass  to  William  Berry.    I 


(r)  16  Vet.  87. 
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apprehend  that  there  is  some  inaccuracy  in  the  report  of  the  judgment  referred 
lo.  It  is  quite  clear  that  the  opinion  of  the  learned  judge  was  founded  on  the 
introductory  clause.  The  giving  of  a  shilling  to  the  heir  cannot  be  adverted  to, 
either  with  regard  to  the  real  or  the  personal  estate.  It  has  been  decided,  after 
great  consideration,  in  Doe  v.  Dring,{s)  that  a  devise  of  all  a  testator's 
effects  of  what  nature  or  kind  soever,  will  not  *pass  a  real  estate,  where  ['*270] 
it  cannot  be  collected  from  the  will,  that  the  testator  intended  that  it 
should  pass.  Nobody  can  doubt  that  the  tevtator,  in  this  case,  thought  that  he 
had  given  his  real  estate  under  the  devise  of  all  his  lands,  messuages  and  tene- 
ments whatsoever ;  besides  the  appointing  of  executors  is  included  in  the  same 
sentence  as  the  subsequent  gift.  As  it  cannot  be  denied  that,  under  the  word 
'*  goods,**  all  the  personal  estate  passes ;  the  words  personal  and  testamentary 
estate,  which  are  coupled  together,  are  surplusage.  It  was  decided  in  Roe  v. 
Yeud,(l)  that,  although  the  words  :  *'  all  the  remainder  of  my  property  "  would 
have  passed  real  estate,  if  taken  abstractedly,  yet  they  were  so  connected  with 
other  words  in  the  will,  that  they  could  not  pass  it. 

At  all  events,  the  questions  in  this  case  are  of  too  grave  a  nature  for  the 
court  to  compel  a  purchaser  to  take  the  title. 

The  Vice- Chancellor,  after  stating  the  trust  for  sale,  the  receipt  clause  in 
the  release  of  1794,  and  the  conveyance  by  Whidborne*s  heir  to  Bradford,  and 
remarking,  that  the  heir  of  Nicholas  Prout  Berry,  was  not  a  party  to  it,  con- 
tinued as  follows :  the  question  is,  whether  Bradford,  who  was  the  assign  of 
the  heir  of  Whidborne,  is  able  to  make  a  title  to  the  estate  contracted  to  be 
sold.  It  has  been  argued  that,  notwithstanding  the  trust  is,  by  the  words  of  the 
deed,  expressly  con6ned  to  Whidborne  and  his  heirs,  according  to  the  true  con- 
struction of  the  instrument,  his  assigns  might  make  the  sale,  especially 
as  the  proviso  makes  *the  receipts  of  his  assigns,  sufficient  discharges  [*271] 
for  the  purchase  money. 

The  necessity  of  discussing  this  point  upon  principle,  is  superseded  by  the 
decision  of  the  court  of  king's  bench  in  Townsend  v.  Wilson,  and,  as  the  judg- 
ment in  that  case  remains  unreversed,  it  decides  the  question  now  under  con- 
sideration. It  has  been  correctly  stated  that,  in  Hall  v.  Dewes,  Lord  Eldon, 
C.  did  not  approve  of  that  decision  :  but  his  lord.*«hip  felt  himself  bound  by  it, 
so  that  he  would  not  compel  the  purchaser,  in  that  case,  to  take  the  title.  Now, 
in  Townsend  v.  Wilson,  the  power  of  sale  was  given  to  three  trustees  and  their 
heirs  ;  and  the  money  to  arise  by  the  sale  was  directed  to  be  paid  to  the  trustees 
and  the  survivors  or  survivor  of  them  ;  so  that,  in  that  case,  there  was  the  very 
distinction  that  occurs  in  this.  One  of  the  trustees  died ;  and  the  power  was  exer- 
cised by  the  two  survivors;  and  the  question  was,  whether  that  was  a  good  execu- 
tion of  the  power.  The  court  of  king's  bench  determined  that  it  was  not  a  good 
execution  of  the  power.     I,  therefore,  feel  myself  bound  by  the  authority  of 

(•)  3  M.  &  S.  448.  (0  3  N.  R.  314. 
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Towfisend  t.  Wiban^  to  say  ihat^  as  far  as  the  first  point  is  concerned,  the  title 
is  not  good.[1] 

But  it  is  admitted  that  the  defect  will  not  be  cured,  if  the  court  should  be  of 
opinion  that,  under  the  will  of  N.  P.  Berry,  the  equitable  fee  passed  to  William 
Berry. 

Now  N.  P.  Berry  made  his  will,  by  which,  &c.  [His  Honor  here  read  the 
will.]  If  I  had  to  determine  the  point  myselft,  I  should  feel  bound,  by  the  de- 
cision of  the  court  of  common  pleas  in  Doe  v.  Gilbert^  to  hold  that, 
[*272]  under  this  will,  the  inheritance  of  the  lands  did  *vest  in  William  Ber- 
ry ;  for  it  appears  to  me  that  there  is  no  substantial  distinction  between 
the  terms  of  the  devise  in  question,  and  of  the  one  in  the  case  referred  to.  Thedif 
ference  between  the  two  wills  consists  in  this  ;  the  one  begins  with  an  expression 
of  intention  to  dispose  of  the  whole  of  the  testatrix's  temporal  estates,  but  con- 
tains no  gift  of  a  nominal  sum  to  the  heir  at  law ;  the  other  has  no  introductory 
clause,  but  contains  a  gift  of  a  shilling  to  the  heir.  Now,  though  the  gift  of  a 
nominal  sum  to  the  heir  may  not  have  the  effect  intended,  namely,  to  disinherit 
the  heir,  yet  it  may  be  received  to  aid  the  construction  of  doubtful  words. 
Upon  the  whole,  therefore,  I  see  so  little  substantial  distinction  between  the 
two  cases,  that,  if  it  were  left  to  me  to  decide,  I  should  say  that  the  devise  to 
William  Berry  has  had  the  effect  of  curing  the  defect  in  the  title.  I  do  not, 
however,  feel  myself  authorized  to  compel  the  purchaser  to  take  the  estate ; 
but,  as  the  question  is,  in  fact,  a  legal  one,  it  is  my  duty  to  send  a  case  for  the 
opinion  of  a  court  of  law,  as  to  the  effect  of  the  devise  to  William  Berry. 


No  case  appears  to  have  been  istated  for  the  opinion  of  a  court  of  common 
law  ;  for,  on  the  3l8t  of  January,  1828,  the  cause  came  on  for  further  direc- 
tions, when  a  decree  was  made  for  a  specific  performance  of  the  agreement. 


[•273]  Lord  v.  Sutcliffe. 

1828 ;  34i  May.--Le^aey. 

A  testalriz  by  her  will  gt^e  to  T.  L.  50  shilling  a  month  daring  his  life,  in  lioa  of  hit  gtving  op 

all  other  notes  and  claims,  and,  by  a  codicil,  she  gave  him  3/.  a  month  during  his  life,  and  eon. 

eluded  by  directing  that  all  other  things  should  be  paid  and  done  as  directed  by  her  will :  held 

that  T.  L.  was  entitled  to  both  the  monthly  payments. 

Mary  Lord  made  her  will,  dated  the  14th  of  November,  1817,  and  which 
was,  partly,  as  follows :  "  I  do  hereby  give  and  bequeath  unto  my  nephew, 
Thomas  Lord,  50s.  a  month,  the  term  of  his  natural  life,  to  be  paid  to  him 
monthly  after  my  decease,  in  lieu  of  him  giving  up  all  other  notes  and  claims  : 

[I]  y\d9  Downing  r  Rugar,^\Wtn6A7S.  Sharptteenw.TiWm^Z Cow, ^l.  Jacktou.exdem. 
Hammond,  r.  Vetder,  II  Johns.  Rep.  169.  0$good  t.  Frani/in,  3  Johns.  Oh.  Rep.  i.  S.  C.  U  Johns. 
Bcp.  537.    SiacUir  ▼.  Jackoon,  8  Cow  543.    Davouo  v.  Fanning,  9  Johns.  Cli.  Rsp.  954. 
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also,  I  give  unto  my  niece,  Mary  Knowles,  the  daughter  of  my  late  niece  Sally 
Lord,  the  sum  of  150/.  to  be  paid  twelve  months  after  my  decease,  if  she  is 
then  living/* 

The  testatrix  afterwards  made  a  codicil,  dated  the  16th  of  August,  1821, 
and  which  was  as  follows  :  "  I  do  give  and  order  that  Mary,  the  daughter  of 
John  Knowles,  have  200/.  twelve  months  after  my  decease,  if  she  is  then  liv- 
ing :  also  I  gave  Sally,  the  daughter  of  Thomas  Lord,  200/.  after  her  father's 
decease  :  also,  to  Thomas  Lord  I  give  and  order  that  he  shall  have  3/.  a  month, 
the  lime  of  his  natural  life  :  also  I  give,  unto  the  chapel  at  Mill  Wood,  60/. ; 
and  all  other  things  to  be  paid  and  done  as  the  will  hereto  directs.** 

The  bill  was  filed,  by  Thomas  Lord,  against  the  testatrix's  executor,  praying 
for  the  usual  accounts  of  the  testatri]^*s  personal  estate  and  effects,  and  that 
the  trusts  of  the  will  and  codicil  might  be  carried  into  execution,  and  that  funds 
might  be  set  apart  to  secure  the  monthly  payments  of  505.  and  3/.  to  the  plain- 
tiff. The  question  in  the  cause  was,  whether  the  plaintiff  was  entitled  to  both 
monthly  payments,  or  to  the  latter  of  them  only. 

•Mr.  Pepys  and  Mr.  Duckworth,  for  the  plaintiff,  relied  on  Hurst  v.  [•274] 
Beach,(a) 

Mr-  Spence,  for  the  defendant,  said  that  the  peculiar  wording  of  the  codicil 
varied  this  case  from  Hurst  v.  Beach;  and  that  the  testatrix  did  not  intend  that 
the  plaintiff  should  have  both  the  monthly  payments,  but  only  to  increase  the 
50s,  to  3/. ;  and  he  cited  The  Duke  of  St.  Albans  v.  Beauclerk  {b) 

The  Vice-Chancellor  said  that  this  case  came  within  the  role  laid  down  by 
Sir  John  Leach,  Y.  C.  in  Hurst  v.  Beach,  and  declared  that  the  plaintiff  was 
entitled  to  the  several  payments  of  50^.  and  3/.  during  his  life.[l] 

(a)  5  Mad.  351.  (6)  3  Atk.  626. 

[1]  Vide  Spirt  ▼.  Smithy  1  Beav.  419.  Maekenxie  t.  Mackenzie,  3  Rasi.363.  Hemming  v.  Our^ 
retf^  2  Sim.  Sl  Stuirt,  311.  Affirmed,  1  Bligh,  N.  S.  479.  Upon  the  question  whether  a  lefracj  is 
ctimulatiFe  or  sabetitotional,  the  object  of  the  coart  will  be  to  ascertain  the  testator's  intention, 
which  can  only  be  done  by  a  close  and  critical  examination  of  the  lani^aage  ased  in  the  testamen- 
tary iDstroments.  Ouy  ▼.  Sharp,  1  Myl.  &  K.  589.  Where  equal  sums  were  gi^en  to  the  same 
person  by  a  will  and  codicil,  it  was  held,  from  the  character  and  objects  uf  the  latter,  to  be  substi* 
tDtional  and  not  accumulative,  although  the  legacy  given  by  the  codicil  was  only  conditiunaL 
**  The  principle,**  says  Ld.  Ch.  Lyndhurst,  **  of  all  the  cases  on  this  subject  depends  upon  the  ques- 
tioD,  whether  you  can  collect  from  the  whole  of  the  instruments  taken  together,  an  intention  on 
the  part  of  the  testator  to  substitata  the  one  legacy  for  the  other.'*  Fra»er  t.  Byng,  1  Rusa.  &,  M. 
90.  When  a  testator  makes  distinct  gifts  by  distinct  codicils,  the  presumption  is  that  the  subee. 
quent  {rifts  are  additional,  and  that  the  teststor,  when  he  made  the  last,  had  not  forfrotten  the 
former,  and  did  not  mean  to  make  the  last  either  in  vain,  or  in  substitution  for  the  former ;  but  this 
presumption  may  t>e  stren^hened  or  rebutted  by  any  circumstances  which  by  just  inference  and 
presumption,  may  enable  the  court  to  ascertain  the  real  intention  of  tlie  testator  7  The  nature 
of  the  legacies  and  the  extent  of  interest  in  them  which  are  given  are  very  material  circum. 
stances,  but  the  court  also  regards  the  situation  of  the 'testator  with  respect  to  the  persons  for 
whom  lie  is  making  provision,  and  the  other  directions  which  he  may  have  given.  Robley  v.  Rob. 
ley,  3  Beav.  95.  Lord  Brougham  refused  evidence  of  the  testator's  declarations.  Ouy  v.  Sharp, 
obi  sop  Lord  Langsdale  held  that  extrinsic  evidence  is  admissible  to  show  the  circumstances  of 
the  testator  at  the  time  of  making  his  will,  to  as  to  enable  the  court  to  place  itself  in  the  situation 
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Mortimer  v.  West. 

1828 ;  17th  ftnd  36th  April— ITtU.—CoRtlnicliofi.— Legacy. 

Devise  to  A.  B  C.  Slc.  thare  and  share  alike,  for  their  lives,  remainder  to  their  re9pective  children, 
for  their  lives,  and  so  to  be  continned,  from  issne  to  issue,  for  life.  But  if  any  of  them  die,  lear« 
ingno  issue,  their  shares  to  go  to  the  sorviTorv,  for  their  lives,  and  the  issoe  of  soeh  of  them  ae 
shall  be  dead,  and,  for  default  of  any  issue  then  over.  Held,  that  A.  B.  C.  &c.  take  estates  tail, 
with  eross-remainders. 

Testator,  by  his  will,  gave  an  annuity  payable  out  of  his  freehold,  copyhold,  and  personal  esUte, 
and,  by  a  codicil,  not  duly  attested,  revoked  the  annuity.  Held*  that  it  was  a  subsisting  charge 
upon  the  freeholds. 

Richard  Mortimer,  deceased,  by  his  will,  disposed  of  his  real  estates  and 
the  residue  of  his  personal  estate,  in  the  following  words : — 

**  I  give  and  devise  to  William  West,  John  Scales,  Richard  Laycock  and 
William  While,  all  those  my  freehold,  copyhold  and  leasehold  mes* 
[*275]  suages,  lands,  and  tenements,  *with  the  appurtenances,  situated  at  the 
half-way  houses,  Hampstead  Road,  at  Kentish  town,  at  Holloway,  at 
Bethnal  Green  or  Hackney,  at  Shoreditch  and  Whitechapel,  in  the  county  of 
Middlesex,  and  city  of  London,  and  elsewhere,  and  all  other  my  estate  and 
effects,  real  and  personal,  not  hereinbefore  disposed  of,  wheresoever  the  same 
may  be,  and  of  whatsoever  the  same  may  consist,  which  at  the  time  of  my 
decease  I  may  be  possessed  of,  entitled  to  or  interested  in,  to  hold  such  of  my 
said  estates  as  are  real  estates  of  inheritance,  to  the  said  William  West,  John 
Scales,  Richard  Laycock,  and  William  White,  and  the  survivors  and  survivor 
of  them,  their  and  his  assigns  for  ever,  without  impeachment  of  waste,  and  to 
hold  such  of  my  estates  as  are  leasehold,  for  the  remainder  of  the  several  terms 
to  come  therein,  upon  the  trusts,  nevertheless,  and  to  and  for  the  intents  and 
purposes,  and  subject  to  the  provisoes  and  declarations  following,  that  is  to  say, 
upon  trust,  to  sell,  by  public  auction,  all  my  stock,  implements,  and  materials 
of  all  kinds,  and  all  other  goods  and  moveables  not  hereinbefore  given  and  dis- 
posed of,  and  all  such  of  my  personal  estate  as  does  not  consist  of  messuages, 
lands,  moneys  or  annuities,  or  securities  for  money,  and  to  collect  and  get  in 
such  debts  and  moneys  as  may  be  owing  to  me  at  my  decease ;  and,  after  my 
decease,  to  place  the  amount  or  produce  thereof  out  at  interest  on  mortgage 
security,  upon  land  in  the  county  of  Middlesex ;  and  to  let  and  receive  the 
rents  and  profits  of  my  said  messuages,  lands,  tenements  and  hereditaments,  as 
the  same  shall  become  due  and  payable,  quarterly,  and  by  and  with  the  said 
rents  and  profits,  interest  moneys,  annuities,  and  all  and  every  sum  and  sums 
of  money  that  may  be  accruing  and  payable,  in  the  first  place,  to  dis- 
[*276]  charge  *my  just  debts,  funeral  and  testamentary  expenses,  legacies 
above  given,  and  all  payments  charged  on  my  said  estates,  or  any  of 

of  the  testator ;  but  it  Is  inadmissible  to  prove  either  his  motives  or  intentions.  Iforftii  t.  Drink- 
water,  3  Beav.  315.  And  see  ColpoyM  v.  Colpoys,  Jae.  451.  Boys  v.  WiUkmUt  8  Rom.  Sl  M.  689, 
reversing  S.  C^3  Sim.  563.    Lowe  v.  Lord  HunHngtower^  4  Ruse.  533,  a. 
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them  ;  and,  in  the  next  place,  to  pay  to  my  wife  Mary  one  annuity  or  yearly 
sum  of  150/.  for  the  term  of  her  natural  life ;  and  also  to  pay  to  Martha  Davies 
one  annuity  or  yearly  payment  of  1002.  during  the  term  of  her  natural  life  ; 
and  upon  further  trust,  as  to  the  residue  of  the  net  proceeds  of  the  said  rents 
and  profits,  interest  and  other  moneys,  (after  discharging  all  necessary  outgo- 
ings,) and  as  to  the  whole  of  the  same  rents,  profits,  and  moneys,  after  the 
several  deceases  of  iny  said  wife  Mary,  and  Martha  Davies,  to  pay  and  divide 
the  same,  by  quarterly  payments  as  aforesaid,  to  and  amongst  Ann,  the  daughter 
of  the  said  Martha  Davies,  Richard,  the  son  of  the  said  Martha  Davies,  John 
Treasure,  the  son  of  the  said  Martha  Davies,  James,  son  of  the  said  Martha 
Davies,  or  such  of  them  as  shall  be  living  at  my  decease,  together  with  every 
child  bom  of  the  body  of  the  said  Martha  Davies,  and  living  at  my  decease, 
or  bom  and  living  within  nine  calendar  months  afterwards,  share  and  share 
alike,  for  their  several  lives  ;  and  from  and  after  the  decease  of  every  of  the 
said  children  of  the  said  Martha  Davies,  whetlier  before  or  after  attaining  the 
age  of  twenty-one  years,  leaving  issue,  the  share  of  such  child  so  dying  to  go 
and  be  divided  equally  between  his  or  her  children,  whether  sons  or  daughters, 
for  life,  share  and  share  alike,  if  more  than  one,  and  if  but  one,  then  the  whole 
share  to  such  only  child,  for  life,  and  so  to  be  continued  and  distributed,  in  a 
descending  line,  per  stirpes^  from  issue  to  issue,  for  life,  so  long  as  any  issue 
shall  be  living  descending  from  the  said  Martha  Davies,  the  children  of 
the  parent  dying  to  take  such  parent's  share,  equally  ^between  them,   [*277] 
in  all  cases  of  decease.    But  my  will  is,  and  I  do  direct  that,  in  case 
any  of  the  said  children  of  the  said  Martha  Davies,  or  their  respective  issue, 
shall  die  leaving  no  issue,'  then  the  share  of  him  or  her  so  dying  shall  go  and 
be  divided  amongst  his  or  her  surviving  brothers  and  sisters,  equally,  for  their 
lives,  and  propoitionably  amongst  the  issue  of  such  brothers  and  elisters  as 
shall  be  dead,  (if  any,)  according  to  the  share  the  parent  would  have  had  if  alive, 
and  for  default  of  such  brother  or  sister,  or  their  issue,  then  to  fall  into  the 
gross  produce  of  the  rents  and  profits  for  the  benefit  of  all  those  entitled  to  the 
distribution  thereof  as  aforesaid.   And  I  also  direct  that  no  child's  share  (except 
as  after  mentioned,)  shall  be  payable  till  the  age  of  twenty-one  years ;  but,  in 
the  mean  time  a  proportionate  part,  if  the  whole  shall  be  too  large,  at  the  dis* 
cretion  of  my  tmstees,  shall  be  applied  for  their  education,  maintenance,  and 
putting  out  in  the  world,  when  they  shall  become  of  a  proper  age,  and  the  resi- 
due of  their  share  to  accumulate  from  time  to  time,  at  interest,  and  be  paid 
them  at  the  age  of  twenty-one  years,  except  in  the  case  of  females  marrying 
before  the  age  of  twenty-one  years,  in  which  case  such  female's  share  shall  be 
payable  to  them  only,  and  their  sole  receipt  be  a  discbarge,  exclusive  of  and  not 
subject  to  any  husband's  debts,  engagements,  control  or  intermeddling ;  nor 
shall  the  share  of  the  said  rents  and  profits  and  moneys,  or  any  child's  interest 
therein,  be  assignable,  saleable,  or  in  anywise  transferable  to  any  other  person, 
nor  any  authority  given  for  receipt  of  the  same  in  case  of  residence  at  a  dis- 
tance, but  what  mav  be  at  any  time  revoked ;  and,  for  default  of  any  such 
Vol.  II.  20 
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issue  descending  and  proceeding  from  the  said  children  of  the  said 
{*278]  Martha  Davies  as  ^aforesaid,  then,  whenever  such  an  event  shall  hap- 
pen, upon  trust,  to  sell  and  dispose  of,  in  suitable  lots,  all  my  freehold, 
copyhold  and  leasehold  estates,  and  all  my  lands,  messuages  and  hereditaments 
whatsoevCT  and  wheresoever,  for  the  most  money  that  can  be  reasonably  got- 
ten, and  the  purchase  money  arising  from  the  lands  and  tenements  in  every 
separate  parish,  to  be  placed  out,  separately,  at  interest,  in  the  names  of  the 
trustees  or  trustee  for  the  time  being,  on  some  good  mortgage  security  in  Mid- 
dlesex, and  the  interest  arising  therefrom  to  be  made  payable  quarterly,  and  to 
be  divided  and  paid  by  quarterly  payments,  amongst  such  and  so  many  poor 
decayed  housekeepers,  or  such  as  have  been  housekeepers,  and  then  resident 
within  the  said  parish,  as  my  trustees  may  approve  of  and  elect.'^ 

The  testator,  by  a  codicil  not  duly  attested  to  affect  freehold  estates,  revoked 
the  annuity  given  by  the  will  to  Martha  Davies^ 

The  testator  survived  his  wife,  and  died  on  the  9th  of  March,  1809.  At  his 
decease  Martha  Davies  (who  was  a  single  woman,)  had  six  children  ;  namely, 
Richard  Mortimer,  James  Mortimer,  Thomas  Mortimer,  Jeremiah  Mortimer, 
John  Treasure  Mortimer,  and  Ann,  who  was  afterwards  the  wife  of  Richaid 
Ford.  All  these  children,  except  Thomas  and  Jeremiah,  were  born  before  the 
date  of  the  will.  John  Treasure  Mortimer  afterwards  died  an  infant,  intestatei 
and  without  issue. 

The  bill  was  filed,  in  November,  1817,  by  the  four  surviving  sons, 
[*279]  (all  of  whom,  except  Richard,  were  *infants,)  against  the  trustees  and 
executors  of  the  will,  and  Mr.  and  Mrs.  Ford  and  their  infant  child- 
ren. It  charged  that,  upon  a  true  construction  of  the  will,  all  the  clear  resi- 
due of  the  testator^s  read  and  personal  estates  was  given  to  the  defendants,  the 
trustees  and  executors,  in  trust,  subject  to  certain  charges,  for  the  benefit  of 
the  plaintiffs  and  the  defendant  Ann  Ford,  as  the  five  surviving  children  of 
Martha  Davies,  absolutely,  and  for  their  sole  and  entire  use  and  benefit ;  but 
that  the  defendants,  the  trustees  and  executors  alleged  that  the  plaintiffs  and 
defendant  Ann  Ford  were  only  entitled  to  an  estate  and  interest  /or  their  re-^ 
spective  lives,  in  the  real  and  personal  estates  of  the  testator,  or  in  parts 
thereof,  and  that  they  were  then  given  over  to  charitable  purposes.  Whereas 
the  plaintiffs  charged  that,  upon  the  true  construction  of  the  will,  the  whole 
of  the  real  and  personal  estates  were  given  to  the  plaintiffs  and  defendant 
Ann  Ford,  absolutely,  but  that,  if  not,  then  estates  for  life  in  the  said  property* 
were,  by  the  will  given  to  the  plaintiffs  and  the  defendant  Ann  Ford,  in  equal 
shares,  with  remainders,  in  such  shares,  to  their  children,  as  tenants  in  tail, 
or  as  quasi  tenants  in  tail  thereof. 

The  bill  prayed  that  the  will  might  be  established  :  that  the  usual  accounts 
might  be  taken  of  the  testator^s  real  and  personal  estates  :  that  the  rights  of  all 
parties  under  the  will  might  be  declared  ;  and  the  residue  of  the  testator's  per- 
sonal estate  might  be  ascertained,  and  properly  secured  for  the  benefit  of  all 
persons  interested  therein. 
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Fending  the  sutt,  Richard  Mortimer  the  younger,  assigned,  his 
ahare  in  the  testator's  real  and  personal  ^estates,  to  one  Morgan,  to  secure  [*280] 
630Z.  and  interest;  and  afterwards  by  bis  will,  dated  the  23d  of  Novem- 
ber, 1818,  (which  was  attested  by  two  witnesses  only,)  gave  all  his  interest  in 
those  estates  to  Martha  Davies,  Richard  Dent,  and  Thomas  Blyth,and  appointed 
them  his  executrix  and  executors.  On  the  15th  of  August,  1819,  Richard  Mor- 
timer, the  younger,  died  without  issue,  upon  which  a  bill  of  revivor  and  sup- 
plement was  filed,  stating  these  facts. 

The  master,  in  pursuance  of  a  reference  made  to  him  by  the  decree  on  the 
hearing  of  the  cause,  reported  that  the  testator  left  no  heir  at  law  or  cu8toD:>ary 
heir. 

On  the  3d  of  April,  1827,  the  cause  came  on  to  be  heard  before  the  Lord 
Chancellor,  for  further  directions,  when  his  Lordship  ordered  the  cause  to 
stand  over,  and  that,  in  the  mean  time,  the  bill  should  be  amended  by  striking 
out  the  names  of  the  plaintiffs,  Thomas  and  Jeremiah  Mortimer,  and  making 
them  defendants.  The  bill  was  amended  accordingly ;  and,  on  the  cause 
being  heard,  for  further  directions,  the  Lord  Chancellor  decided  that  those  two 
children,  being  illegitimate,  and  bom  after  the  date  of  the  will,  took  nothing 
under  it 

The  cause  now  came  on  to  be  heard  a  second  time,  for  further  directions. 

Mr.  Sugden,  Mr.  Bickersteth,  Mr.  /.  Martin,  and  Mr.  Stuart,  for  the  plain- 
tiffs and  the  defendants  Mr.  and  Mrs.  Ford,  said  that  the  will  first  gave 
to  the  children  of  Martha  Davies  express  estates  for  their  *lives;    [*281] 
but  that    the  subsequent  worda  enlarged  those  estates  into  estates 
tail. 

Mr.  W»  Brougham,  for  the  crown,  contended,  that  the  children  took  life 
estates  only,  and  that  the  limitations  to  their  issue  were  void.  He  cited  Sea^ 
ward  V.  WiUock.{a) 

Mr.  Pepys,  for  the  defendants,  the  children  of  Mrs.  Ford,  who  were  all  born 
after  the  testator's  decease,  said  that,  according  to  the  principle  of  the  decree 
in  Humbertson  v.  Humbertson,(b)  Mrs.  Ford  took  an  estate  for  life  under  the 
will,  with  remainder  to  her  children  in  tail. 

Mr.  Blackburn,  for  Martha  Davies,  contended  that  the  annuity  given  to  her 
by  the  will,  was  a  subsisting  charge  upon  the  freehold  estates  ;  because  the 
codicil  by  which  the  annuity  was  revoked,  was  not  duly  attested.  Buckeridge 
V.  Ingram,{c)  and  Sheddon  v.  Goodrich.{d) 

Mr.  Home,  Mr.  Garratt,  and  Mr.  Tinney,  appeared  for  the  trustees,  and 
other  parties. 

Mr.  Bickersteth,  in  reply  : — It  has  been  said  that  Humbertson  v.  Humbert- 
son  governs  this  case.  But  this  is  not  a  case  of  executory  trust,  as  Humbert- 
son  V.  Humbertson  was.    The  devise  in  Jesson  v.  Wright{e)  closely  resembles 

(a)  5  East,  198.  (»)  1  P.  W.  3JI2.  (c)  3  Vei.  652. 

id)  8  Vea,  481.  (<)  S  Bligh.  1. 
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the  present  one.    It  is  clear  therefore,  that  estates  tail  vested  in  the  children 

of  Martha  Davies. 
[•282]  *Mr.  Pepys : — There  were  no  second  life  estates  in  lesson  v.  Wr^hU 
The  Vicb-Chancellor  : — In  consequence  of  the  Lord  Chancellor's 
declaration,  I  am  to  consider  this  will  as  if  the  provision  intended  to  be  made 
by  it,  for  the  children  of  Martha  Davies,  who  naight  be  bom  after  the  date  of 
the  will,  was  not  inserted. 

In  this  will  there  is  an  evident  and  expressed  intention  that  all  the  children 
who  take  in  the  first  instance,  and  their  children,  should  take  estates  for  life. 
Now,  in  Seaward  v.  WiHoch^  the  court  was  compelled  to  say  that,  as  there 
was  a  single  intent  to  create  a  succession  of  life  estates,  which  was  not  war- 
ranted by  law,[l]  Thomas  Sonthcomb  took  an  estate  for  life  only  in  the  pro- 
perty devised  to  him  and  his  descendants.  But  here,  besides  the  intention  to 
give  life  estates,  there  is  an  intention  that  the  estates  shall  not  go  over  until 
there  is  a  general  failure  of  issue.  That  circumstance  according  to  the  judg- 
ment of  Lord  Ellenborough,  C.  J.  in  Seaward  v.  Willock^  and  the  decision  in 
Jesson  V.  Wright,  compels  me  to  hold  that  the  persons  who  are  to  take  under 
this  will,  take  estates  tail  in  the  freeholds  and  copyholds.  And  it  appears  to 
me,  on  looking  at  the  will,  that  there  are  cross  remainders ;  and  therefore, 
James  Mortimer  and  Ann  Ford  take,  each,  a  moiety  of  the  real  estates. 

The  case  of  Hutnbertson  v.  Humbertson  is  not  applicable  to  the  present 

case  :  for  there  the  trust  was  executory :  and,  in  those  cases,  the  courts 

[^283]    adopt  the  doctrine  of  cy  pres.    That  mode  of  construction  is  *inappli- 

cable  where,  as  in  this  case,  the  devisees  take^  by  direct  devise  to 

themselves. 

Then  with  respect  to  the  annuity  given  to  Martha  Davies.  The  will  con- 
tains a  direct  devise  to  her  of  an  annuity  out  of  freehold,  copyhold,  leasehold, 
and  personal  estates.  But  the  testator,  by  an  instrument  attested  by  one 
witness  only,  has  revoked  that  devise  ;  and,  therefore,  according  to  the 
decisions  in  the  cases  that  have  been  cited  in  support  of  her  claim,  I  hold 
that,  as  to  the  copyhold,  leasehdd,  and  personal  estates,  her  annuity  cannot 
exist ;  but  that,  as  far  as  the  freehold  estates  are  concerned,  it  is  a  subsisting 
charge. 

A  question  has  occurred  to  me  which  was  not  argued,  namely  what  estates 
the  children  of  Martha  Davies  take  in  the  leaseholds  ? 

It  might  be  contended,  according  to  Forth  v.  Chapman,{f)  that  the  gift 
over  on  dying  without  issue,  might  be  confined  to  dying  without  issue  living  at 
that  decease  of  the  devisees;  so  that,  as  in  Forth  v.  Chapman,  there  would 
be  an  executory  devise  as  to  the  leaseholds,  and  an  estate  tail  as  to  the 
freeholds.  I  think,  therefore,  that  1  had  better  suspend  saying  any  thing  as 
to  the  leaseholds.  '■ 

The  counsel  declined  to  argue  the  point  suggested  by  the  Vice-Chancellor ; 

(/)  1  P.  W.  663. 

[1]  Vide  Maekwrth  v.  Hinxman,  3  Keen,  €58.    Bengougk  v.  Edridgt,  1  Sim.  173. 
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upon  which  his  Honor  decided  that  James  Mortimer  and  Ann  Ford,  and 
the  representatives  of  Richard  Mortimer,  took  the  leaseholds  and  personal 
estate  equally. 


*<<  Declare  the  will  well  proved,  &c.  and  that,  upon  the  death  of  the  [*284] 
testator,  the  late  plaintiff  Richard  Mortimer,  the  younger,  together 
with  the  plaintiff,  James  Mortimer,  and  the  defendant,  Ann  Ford,  and  J. 
Treasure  Mortimer,  deceased,  became  and  were  entitled  to  the  testator's  free- 
hold and  copyhold  estates,  as  tenants  in  common  in  tail  general,  subject,  as  to 
the  said  freehold  estates,  to  the  annuity  of  100/.  to  the  said  defendant  Martha 
Davies  ;  and  that,  upon  the  death  of  the  said  J.  T.  Mortimer,  without  issue, 
the  said  R.  Mortimer,  the  younger,  the  plaintiff  James  Mortimer,  and  the  de- 
fendaot  Ann  Ford,  became  and  were  entitled  to  the  said  freehold  and  copyhold 
estates,  as  tenants  in  common  in  tail  general,  subject,  as  to  the  said  freehold 
estates,  to  the  said  annuity ;  and  that,  upon  the  death  of  the  said  Richard 
Mortimer,  the  younger,  without  lawful  issue,  the  plaintiff,  James  Mortimer, 
and  the  defendant  Ann  Ford  became,  and  then  were  entitled,  to  the  said  free- 
hold and  copyhold  estates,  as  tenants  in  common  in  tail  general,  with  cross- 
remainders,  subject  as  to  the  said  freehold  estates,  to  the  said  annuity.  And 
declare,  as  to  the  leasehold  and  other  personal  estate  of  which  the  testator 
was  possessed  at  his  death,  that  the  said  Richard  Mortimer,  the  younger,  John 
Treasure  Mortimer,  the  plaintiff  James  Mortimer,  and  the  defendant  Ann 
Ford,  became,  on  the  death  of  the  testator,  entitled  thereto,  absolutely,  as  ten- 
ants in  common;  and  that,  in  the  event  of  the  said  J.  T.  Mortimer  dying  under 
twenty-one  years,  and  without  lawful  issue,  his  share  survived  to  the  said  R. 
Mortimer  the  younger,  the  plaintiff,  James  Mortimer,  and  the  defendant,  Ann 
Ford,  absolutely,  as  tenants  in  common,  and  that  the  plaintiff  James  Mortimer 
is  now  entitled,  absolutely,  to  one  third  part  of  the  said  leasehold  and 
other  personal  ^estate ;  and  that  the  said  defendant  Ann  Ford  is  now  [*285] 
entitled  to  another  one-third  part  thereof;  and  that  the  said  defen- 
dants, Martha  Davies,  &c.,  as  the  legal  personal  representatives  of  ihe  said 
Richard  Mortimer,  the  younger,  are  entitled  to  the  remaining  one-third  part 
thereof,  &c.'* 


Macartney  v.  Graham. 


1838 ;  7th  lA^j^—EfUiiy^^l^t  bill  •f  exehange.—Partie$. 

A  biU  will  \{%  by  the  last  iodoraee  of  a  hut  hill  of  ezchanfpe  to  raoover  the  amount  from  the  accep- 
tor :  and  prior  indoTseea  need  not  be  made  parties  to  the  suit. 

A  BILL  of  eichange  for  256/.  ISs.,  was,  on  the  22d  of  November,  1824, 
drawn  upon  the  defendants,  Messrs.  T.  &  W.  Graham,  of  Bath,  by  M'Laren 
&  Denby,  payable  two  months  after  date,  to  themselves  or  order.    The  bill 
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was  accepted  by  Messrs.  Graham,  and  made  payable  by  them,  at  the  banking- 
house  of  Barnard,  Dimsdales  &  Co.  in  London,  and  was  afterwards  indorsed 
by  M'Laren  &  Denby,  and  by  James  &  William  M'Laren  &  Co.,  and  by 
William  M'Laren.  On  the  16th  of  December,  1824,  the  bill  was  discounted, 
for  William  M'Laren,  by  one  Scolt,  who  was  the  agent,  at  Crieff,  for  the 
Commercial  Bank  of  Scotland,  and,  thereupon,  Scott  specially  indorsed  the 
bill  to  the  plaintiff,  the  manager  of  that  bank,  in  Edinburgh.  On  the  18th  of 
December,  1824,  the  bill  was  stolen  from  the  mail-coach,  on  its  way  from 
Ciieff  to  Edinburgh.  The  Commercial  Bank  informed  the  Messrs.  Graham 
of  this  occurrence,  and  requested  them  to  pay  the  amount  of  the  bill,  and,  at 
the  same  time,  tendered  them  a  bond  of  indemnity  against  all  future  demands 
in  respect  of  it. 

The  Messrs.  Graham  haying  refused  to  pay  the  money  due  on  the 
[*286]    bill  of  exchange,  the  bill  in  this  *cause  was  filed  against  them  only,  to 
enforce  the  payment,  and  contained  an  offer,  on  the  part  of  the  plaintiff, 
to  deliver  to  them  the  bond  of  indemnity  on  the  amount  being  paid. 

The  defendants  put  in  a  general  demurrer,  for  want  of  equity. 

Mr.  PembertoTif  for  the  defendants,  in  support  of  the  demurrer : — The  equity 
of  this  case  has  been  decided,  by  Sir  W.  Grant,  M.  R.  in  Mossop  v.  Eadon.(a) 
It  has,  however,  been  lately  determined,  in  the  court  of  king's  bench,  that  the 
endorsee  of  a  bill  of  exchange,  who  had  lost  it,  could  not  recover  the  amount, 
at  law,  from  the  acceptor. (6)  The  ground  of  that  decision  was  that  the  bolder  of 
the  bill  might  bring  actions  against  the  other  parties  li&ble  upon  it.  But,  here, 
the  bill  was  endorsed,  specially,  to  the  plaintiff,  and  no  person,  except  the 
plaintiff,  can  make  any  claim  upon  it.  Therefore,  there  is  not,  in  this  case, 
the  ground  which  was  the  foundation  of  the  decision  in  the  case  referred  to. 

Next,  when  a  party  comes  for  relief  to  a  court  of  equity,  he  must  bring,  all 
the  parties  interested  in  the  matter  in  dispute,  before  the  court.  All  the  en- 
dorsees ought,  therefore,  io  have  been  parties  to  this  bill. 

Mr.  Sugden,  and  Mr.  Koe,  for  the  plaintiff,  in  support  of  the  bill : — 
[*287]    The  case  upon  which  Sir  William  Grant  decided  ^Mossop  v.  Eadon^ 
has  been  overruled  by  Hansard  v.  Robinson.    The  first  indorsement 
on  this  bill  was  a  general  indorsement. 

As  to  the  objection  for  want  of  parties :  against  whom  had  the  plaintiff  a  right 
to  recover  on  this  bill  of  exchange,  except  the  party  from  whom  he  seeks  pay- 
ment.    He  is  the  person  to  whom  the  plaintiff  ought  to  deliver  the  bill. 

Mr.  Pembertony  in  reply  : — Each  of  the  endorsees  is  liable  on  this  bill  of  ex- 
change, unless  it  is  paid  by  the  acceptor.  The  plaintiff  may  file  a  similar  bill 
against  each  of  those  individuals.  Therefore,  they  are  all  interested  in  seeing 
that  the  bill  of  exchange  is  paid,  and  ought  to  be  included  in  the  indemnity. 
The  bill  of  exchange,  if  it  had  not  been  lost,  would,  on  its  being  paid,  have  been 
delivered  to  the  acceptor,  and  each  of  the  parties  would  be  discharged  from  his 

(a)  16  Vet.  430.  (&)  Haniord  t.  Robinton,  7  Bam.  &  CreM.  90. 
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liability :  but*  when  the  bill  remains  outstanding,  the  liability  of  each  party 
romains. 

The  Vice-Chancbllor  :— -I  do  not  see  the  force  of  the  objection  for  want  of 
parties.  The  acceptor  is  primarily  liable :  and  he,  by  paying  the  bill,  dis- 
charges the  other  parties  from  all  liability. 

The  case  of  Mossop  t.  Eadon,  has  been  overruled  by  the  decision  in  Han" 
sard  Y.  Robinson. 

Demurrer  overruled.[l  ] 

[1]  Vide  Story's  Bq.  Plead.  147, 148. 


END   OF   PART   II. 


CASES    IN     CHANCERY 


THE     VICE-CHANCELLOR. 


t*289]  ♦Blain  v.  Agar. 

1628  ;  7tb  and  14th  May. — Joint  Mioch  company, — Fraud. — Ptrtiet. 

The  bolden  of  shares. in  a  joint  stock  eomptny,  purchased  immediately  from  the  company,  are  en- 
titled to  relief,  in  equity,  against  the  fraodalent  conduct  of  the  directors. 

Some  of  the  shareholders  in  a  joint  stock  company  may  file  a  bill  to  have  their  deposits  repaid  witlu 
out  making  ail  the  other  shareholders  parties,  if  they  are  ignorant  of  their  names. 

A  DEMURRER  to  the  Original  bill  in  this  cause  having  been  a]lowed,(a)  the  bill 
iivas  amended.  The  amendments  consisted  in  striking  out  the  name  of  one  of 
the  plaintiffs,  naming  three  other  shareholders  as  plaintiffs,  omitting  all  men- 
tion of  the  indenture  stated  in  the  former  report,  and  introducing  an  allegation 
that  the  plaintiffs  were  ignorant  of  the  names  of  all  the  shareholders,  except 
those  who  were  parties  to  the  suit.  The  plaintiffs  in  the  amended  bill,  held  the 
s^me  number  of  shares  as  the  plaintiffs  in  the  original  bill,  some  of  which  they 
had  acquired  by  paying  deposits  to  the  company,  and  the  remainder,  by  trans- 
fers made  to  them  by  other  shareholders.  The  prayer  of  the  original  bill  re- 
mained unaltered. 

The  defendants  put  in  a  general  demurrer  for  want  of  equity  ;  and  also  de- 
murred, ore  tenuSf  for  want  of  parties. 
[*200]  *Mr.  Sugden^  in  support  of  the  demurrer : — This  company  is  a 
partnership ;  and  a  bill  cannot  be  filed,  by  some  of  the  partners,  to  get 
out  of  a  partnership,  without  bringing  all  the  parties  interested  before  the 
court. (6)  The  bill  cannot  be  sustained,  because  it  is  not  filed  by  the  plaintiffs 
on  behalf  of  themselves  and  others  having  the  same  interest. 

The  second  objection  is,  that  the  remedy  is  at  law.  The  plaintiffs  do  not 
require  any  accounts  to  be  taken,  but  only  that  they  may  be  repaid  their  de- 
posits. There  is  only  one  case  that  comes  near  this,  and  that  is  Colt  t.  WooU 
l(iston.{c)  That  case  involved  the  trust  of  a  real  estate,  which  gave  this  court 
jurisdiction.  The  bill  alleges  that  mines  have  been  taken  and  worked ;  and, 
therefore,  this  scheme  cannot  be  said  to  be  a  bubble.  If  a  person  wishing  to 
sell  a  public  house  misrepresents  the  custom  of  it,  did  any  one  ever  know  of  a 
bill  being  filed,  in  this  court,  to  be  relieved  against  the  misrepresentation  ? 

(a)  See  1  vol.  37.  (6)  8ee  Long  y.  Yongf,  post.  (c)  S  P.  W.  154. 
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A  great  many  of  the  directors  are  not  before  the  court  ;(d)  and  the  nature  of 
the  office  is,  not  to  make  subsequent  directors  antfwerable  for  the  dealings  and 
transactions  of  their  predecessors* ;  and.  therefore,  if  the  latter  have  acted  un- 
fairly, the  former  are  not  responsible  for  iheir  conduct. 

The  bill  states  that  many  of  the  scrip  receipts  were  *sold  and  deliv**  [*291'| 
ered  over,  by  the  persons  holding  the  same,  to  other  persons  ;  by  which 
means  the  plaintiffs  became  placed  in,  and  vested  with  the  situation  and  rights 
of  the  sellers  ;  and  that  some  of  the  purchasers,  afterwards,  made  re-sales  and 
transfers  to  others ;  and  that  the  plaintiffs  were  original  applicants  for  shares, 
and  paid  deposits  to  the  bankers  of  the  company  ;  and  that,  by  such  means,  the 
plaintiffs  became,  and  are  holders  of  1690  shares,  and  entitled  to  all  right, 
benefit,  and  interest  to,  of.  in,  and  from  the  deposits  and  sums  paid,  as  afore- 
said, upon  and  in  respect  of  the  same  shares  respectively,  and  the  holders  of  the 
scrip  receipts  delivered  in  respect  of  such  shares  respectively.  This  statement 
amounts  to  this :  that,  though  the  plaintiffs  are  original  holders  of  shares,  they 
are  also  holders  of  shares  which  they  purchased  from  others  ;  and,  therefore, 
they  ought  to  have  brought  before  the  court  the  original  purchasers  of  the  shares 
of  which  they  are  assignees.  Besides,  the  sale  of  scrip  is  within  the  bubble 
act.(«)  The  transferees  of  the  scrip  receipts  could  maintain  no  action,  against 
the  directors,  to  recover  the  money  which  they  paid  to  the  original  holders. 
The  directors  are  not  stated  to  have  any  control  over  the  funds  of  the  company, 
nor  have  they  any  power  to  let  the  plaintiffs  out  of  the  concern.  The  plaintiffs 
assume  to  represent  all  the  parties  interested,  and  yet  the  bill  is  filed  by  them- 
selves alone. 

The  bill  does  not  pretend  that  the  money  is  still  in  the  hands  of  the  bank- 
ers, but  expressly  alleges  that  it  has  been  spent  in  prosecution  of  the 
scheme;  the  *  plaintiffs,  therefore,  are  too  late  to  apply  to  have  their    [*292j 
money  returned. 

The  bill  states  that,  in  November,  1825,  mines  had  been  worked.  This 
puts  the  plaintiffs  out  of  court ;  for  it  shows  that  the  scheme  was  not  a  mere 
bobble. 

If  the  relief  prayed  were  granted,  the  plaintiffs  would  continue  partners  as 
to  the  public,  and  also  as  to  the  rest  of  the  proprietors,  for  their  liabilities  to 
both  would  remain. 

The  parties  are  wanting,  without  whom  the  plaintiffs  cannot  obtain  the 
only  relief  that  they  are  entitled  to,  namely,  to  have  the  partnership  dissolved. 

Mr.  Theobald,  with  Mr.  Sugden,  cited  Beaumont  v.  Meredithy(f)  Farmer 
T.  Rusiell,{g)  Josephs  v.  Febrer,{h}  and  Mitf.  Treat.  J  29,  and  said  that  it  was 

{i)  Both  the  ori^nal  and  amended  billi  alles^d  that  laeb  of  the  directort,  named  in  the  pro. 
•pectus,  M  trhn  not  made  defendanta,  had  never  acted,  or  in  an j  manner  interfered  with  the  affiiin 
of  the  company. 

<c)  6  G.  1,  c  18.— Sect.  18, 19,  and  20  of  tbia  act  were  repealed  bj  6  Geo.  4,  c  91. 

^  3  V.  &  B.  180.  (£)  1  Bob.  ^PqIL  296.  (A)  8  B.  dtC.  639. 
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impossible  to  read  the  bill  without  seeing  that  the  plaintiffs  treated  the  com- 
pany as  a  partnership;  that/ if  it  was  not  a  partnership,  and  the  plaintiffs  were 
entitled  to  a  return  of  their  deposits,  each  of  them  oiight  to  have  sued  sepa* 
rately,  and  that  it  had  been  so  decided  in  Jones  t.  Garcia  Del  Rio  ;(t)  that, 
though  the  plaintiffs  might,  in  respect  of  the  shares  of  which  they  were  the  ori- 
ginal holders,  be  entitled  to  have  their  deposits  returned  on  account  of  the  mis- 
conduct of  the  directors,  yet  it  did  not  follow  that  they  had  the  same  right,  in 
respect  of  the  shares  of  which  they  were  transferees :  that,  the  plaintiffs  might 
each  have  a  different  equity :  that,  by  some  of  them,  the  fraud  might 
[*203]  have  been  waived  :  that  *the  association  was  illegal,  as  the  shares 
might  be  transferred  in  infinitum ;  and  that  therefore  the  court  would 
remain  neuter  between  the  parties. 

Mr.  Knight,  in  support  of  the  bill : — This  bill  is  not  distinguishable  from  the 
former  one,  except  by  the  absence  of  the  deed,  upon  which  the  objection  to 
that  bill  that  prevailed  was  founded.  In  Colt  v.  WooUastont  the  plaintiffs 
were  two  unconnected  shareholders  :  therefore  the  form  of  the  record  is  right. 
Any  number  of  individuals  may  join  together,  to  recover  the  deposits  which 
have  been  obtained  from  them  by  fraud. 

I  deny  that  this  is  the  case  of  a  partnership.  The  foundation  of  the  plain- 
tiffs' case  is  this,  that  the  defendants  have  cheated  them  out  of  their  money, 
by  false  representations  of  a  partnership  which  never  has  been,  and  never  can 
be  constituted.  In  such  t  case,  one  plaintiff  cannot  file  a  bill  on  behalf  of 
himself  and  others ;  for  non  constat  that  they  may  all  wish  to  withdraw  their 
money.    If  there  has  been  a  trading,  the  act  was  not  authorized. 

Next,  as  to  the  objection  that  the  scheme  is  illegal.  Has  there  ever  been 
a  statute  passed,  which  fixes  a  limit  to  the  number  of  parties  in  a  concern  ? 
There  is  no  pretence,  here,  to  act  as  a  body  corporate,  or  to  raise  transferriJ>le 
shares.  A  mere  right  is  transferred  of  going  in  and  executing  a  deed  which 
is  afterwards  to  form  a  partnership.    Is  there  any  thing  illegal  in  that? 

Nockells  V.  Crosby, (k) 
[*204]  *A]1  that  I  have  to  show,  is  that  this  case  is  within  the  principle  of 
Colt  V.  Woollaston  which  was  a  case  of  equitable  assumpsit,  where  re- 
lief was  given  against  a  fraud.  If  the  plaintifis  have  been  cheated  of  their 
money,  according  to  the  statements  of  the  bill,  which  are  admitted  by  the  de- 
murrer, the  principle  of  that  case  applies  to  tbe  present  one.  It  is  stated 
that,  before  any  thing  near  500,000/.  had  been  paid,  or  even  subscribed  for, 
the  directors,  without  the  privity  of  the  plaintiffs,  set  to  work,  and  began  to 
take  mines,  although  the  plaintiffs  paid  their  money  on  the  faith  that  nothing 
would  be  done  until  the  whole  capital  was  raised,  and  the  deed  of  settlement 
was  executed.  The  plaintiffs  might  have  advanced  their  money  to  make  part 
of  a  capital  of  500,000/.,  though  not  to  make  part  of  a  capiul  of  100,000/. 
Tlie  defendants,  too,  reserved  no  fewer  than  3,800  of  the  shares,  intending  to  make 

(I)  I  Turn.  Sl  Run.  297.  (*)  3  B.  &  C.  814. 


CASES  tN  CHANCJBRY.  896 

1888.— BUin  t.  Agmr. 

profit  of  them ;  but  they  now  refuse  to  take  those  shares.    A  great  many 
of  the  persons  named  as  directors,  never  had  any  thing  to  do  with  the  concern. 

Although  the  new  directors  may  not  have  been  parties  to  the  fraud,  yet,  if 
a  certain  number  of  persons  have  cheated  an  individual  of  his  money,  and 
transferred  it  into  the  names  of  themselves  and  others,  that  individual  has  a 
right  to  sue  all  the  transferees. 

Mr.  Sugden,  in  reply  : — This  is  not  a  case  in  which  the  directors  have  put 
one  shilling  into  their  own  pockets.  The  statements  in  the  bill  show  that 
the  partnership  has  commenced ;  and  no  one  can  withdraw  from  the  partner- 
ship without  performing  all  the  obligations  to  which  he  has  become* 
^liable.  No  answer  has  been  given  to  the  argument  that  these  plaintiffs  [  ''295] 
do  not  seek  to  get  rid  of  the  partnership.  Either  the  plaintiffs  must 
apply  to  the  court  as  representing  themselves  and  others,  or  each  must  come, 
singly,  for  his  own  demand.  If  an  estate  is  sold  in  lots,  and  it  is  sought  to  set 
aside  the  sale  on  the  ground  that  there  was  no  real  bidders  at  the  sale,  every 
one  of  the  purchasers  must  file  a  separate  bill. 

The  time  at  which  each  of  the  plaintiffs  became  a  partner,  may  give  him 
an  entirely  different  equity  from  that  of  the  other  co*plaintiffs.  Each  may 
have  a  different  case.  It  is  not  pretended  that  these  plaintiffs  all  bought  their 
shares  at  the  same  time.  Jones  v.  Garcia  Del  Rio.  In  Colt  ▼.  Woollaston, 
two  persons  were  allowed  to  join  as  co-plaintiffs :  but  an  answer,  and  not  a 
demurrer,  was  put  in ;  and  therefore  the  objection  was  not  taken.  Besides, 
the  two  parties  there  stood  in  precisely  the  same  situation.  The  estate  was 
vested  in  a  trustee ;  they,  therefore,  were  cestui  que  trusts^  and  had  a  right  to 
join  in  the  bill. 

The  Vicb-Chancbllor  : — This  bill  states  a  case  of  fraud,  in  respect  of 
which  a  court  of  law  will  relieve ;  and  it  is  no  reason  to  prevent  that  relief 
being  obtained  in  a  court  of  equity,  because  it  may  be  had  at  law;  for  in  cases  of 
fraud,  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law.[l]  In 
Colt  ▼.  WooUaston,  the  Master  of  the  Rolls  says  :  "  It  is  no  objection  that  the 
parties  have  their  remedy  at  law,  and  may  bring  an  action  for  moneys  had  and 
received  for  the  plaintiffs'  own  use ;  for,  in  cases  of  fraud,  the  court  of  equity 
has  concurrent  jurisdiction  with  the  common  law :  matter  of  fraud 
being  the  great  subject  of  relief  here. "  And  it  *does  not  appear  [*296] 
that  the  judgment  of  the  Master  of  the  Rolls  was  founded  upon  the 
circumstance  that  the  suit  concerned  land. 

From  the  statements  in  the  bill  that  have  been  referred  to  by  the  defendants' 
counsel,  it  is  plain  that  the  plaintiffs  do  mean  to  claim,  as  being  immediate 
purchasers,  and  as  purchasers  from  prior  purchasers  ;  and,  as  far  as  they  sue 

[1]  Thif  court  w  not  onttad  of  any  part  of  its  ori^mftl  jansdlction.  beeftUM  a  court  of  law  exor. 
eion  the  nmc  or  a  ■imilar  jorbdietioii.  Eyre  t.  Evattt,  3  Rom.  381.  SaiUy  t.  Etmort,fi  PaigQ. 
497.    FUzgmr^U  r.  SUwmri^  post,  343.    Hodgeon  ▼.  Murray,  post,  515. 
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in  the  latter  character,  it  is  impossible  to  maintain  the  bill  :[2]  but,  as  original 
purchasers*  they  do  not  stand  exposed  to  any  such  objection. 

This,  then,  being  a  case  in  which  the  plaintiffs  are  entitled  to  some  relief 
in  a  court  of  equity,  the  demurrer  for  want  of  equity,  must  be  overruled. 

Next  with  respect  to  the  objection  for  want  of  parties.[d]  If  there  were 
not  the  allegation,  in  the  bill,  that  the  plantiffs  do  not  know  the  names  of  the 
other  subcribers,  there  would  be  no  substantial  difference,  as  far  as  this  objec- 
tion is  concerned,  between  the  record  as  it  now  stands,  and  as  it  was  originally 
shaped.  But,  as  the  present  bill  contains  that  additional  allegation,  I  am  of 
opinion  that  the  demurrer,  for  want  of  parties,  is  not  sustainable.(/) 


[•297]  •TOWNLBY  V.  COLEGATE. 

1838;  5ih  and  22<i  M^y,— Pleading.— Tithe  of  MaU.^Evidence,^Vicar. 

Defendint,  in  ber  answer  to  a  bill  for  titbea  of  a  mill,  Mid  tbat  it  waa  an  aociant  mill,  bnilt  belbrs 

liTing  memory ;  tbat  no  titbea  bad  ever  been  paid  for  it ;  and  tbat  it  bad  alwaja  been  coneidercd 

exempt  from  titbea.    Held  tbat  tbe  exemption  was  well  pleaded. 
A  miller  wbo  grinds  his  own  com,  and  sells  tbe  flour,  is  not  liable  to  titbes  for  his  mill. 
A  terrier  is  evidence  as  to  penonal  tithes. 

I  directed,  on  the  application  of  a  vioar,  to  try  the  right  to  tiUoa. 


The  plaintiff  was  vicar  of  the  parish  of  Orpington,  with  St.  Mary  Cray  an* 
nexed,  in  the  county  of  Kent.  The  bill  alleged  that  the  defendant,  Margaret 
Colegate,  had,  ever  since  the  plaintiff's  induction,  occupied  a  water  corn  mill 
in  the  parish  of  Orpington,  at  which  she  had  ground  large  quantities  of  corn, 
grain  and  mall  belonging  to  other  persons,  and  had  made  great  profit  by  the 
toll  paid  for  the  grinding  of  it ;  and  tbat  she  had  also  ground,  at  her  mill,  other 
large  quantities  of  corn,  grain  and  malt  belonging  to  herself,  and  had  sold  tbe 
meal  so  ground,  and  made  great  profit  thereof.  The  bill  conuined  similar 
allegations  as  to  the  water  corn  mill  occupied  by  the  other  defendant,  Snelling, 
in  St.  Mary  Cray.  It  prayed  for  an  account  of  the  tithe  of  the  profits  made 
'  by  the  defendants  of  their  respective  mills. 

The  defendant  Colegate,  by  her  answer,  said  that  she  believed  the  corn  mill 
in  her  occupation,  was  an  ancient  mill,  and  was  built  on  the  foundation  or  site 

(I)  In  The  King  of  Spain  t.  Mttlleit,  which  lately  came  before,  tbe  Lord  Cbaneellor,  some  per. 
MM  wbo  wen  merely  agents,  in  this  country,  for  tbe  Spaniph  government,  were  joined,  with  the 
King  of  Spain,  as  plaintifis  in  a  bill  for  an  accoant  of  moneys,  belonging  to  tbat  goTernroent,  in 
tbe  bands  of  tbe  defendants.  The  defendanft,  demurred,  generally,  to  the  bill,  on  tbe  ground  that 
the  agents,  having  no  interest  in  the  M}hjpct  matter  of  the  suit,  ought  not  to  have  been  made  co« 
plaintiffii  with  the  King  of  Spain  ;  and  the  Lord  Chancellor  allowed  the  demurrer.  [Delondre  ▼. 
ShMff  ante  937,  240.  and  note  ibid.] 

[2]  A  shareholder  olaiming  by  piuchase  must  show  how  he  derives  bis  title.  Walbitm  t.  Im* 
gilby,  1  Myl.  dc  K.  6L 

[3]  Vide  BromUif  t.  Smithy  1  Sim.  8—11,  and  note  ibid.  Blain  t.  Agar,  id.  44,  and  note  ibid. 
Long  V.  Yonge,  poet,  369. 
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of  an  ancient  mill,  and  which  was  built  and  existed  before  or  beyond  living 
memory  :  that  she  had  never  paid  any  tithes,  and  that  she  believed  no  tithes 
had  ever  been  paid  for  such  mill,  but  that  it  had  always  been  considered  ex- 
empt from  tithes  ;  she  admitted  that  she  had  ground  corn,  grain  and  malt,  as 
well  belonging  to  herself  as  to  other  persons,  an^  had  made  profit  by  the  toll 
paid  for  grinding  the  former,  and  had  sold  and  made  profit  of  the  meal 
arising  from  the  latter ;  but  ^insisted  that,  for  the  reasons  and  under  [*298] 
the  circumstances  before  stated,  her  mill  was  not  liable  to  pay  tithes  ; 
and  added  that  she  believed  that,  from  time  whereof  the  memory  of  man  was 
not  to  the  contrary,  it  had  been  free  from  tithes.  ' 

Snelling's  answer  was  to  the  same  eflect,  except  that  he  said  that  his  mill 
was  an  ancient  mill,  and  was  built  and  existed  before  or  beyond  living  memory, 
and  denied  having  ground  at  it  any  malt  at  all,  or  any  corn  or  grain  belonging 
to  any  person  but  himself.  "^ 

The  only  evidence  produced  on  the  part  of  the  plaintiflf  was  a  terrier,  dated 
in  1764,  and  conuining  the  following  passage  :  "  Mills  of  Orpington,  six  and 
thirty  shillings ;  St.  Mary  Cray,  forty  shillings ;  by  custom  yearly,  to  our 
vicar,  at  quarterly  equal  payments,  due  from  each  to  bo  paid.*' 

The  defendants  examined  several  old  inhabitants  of  the  parishes,  who  de* 
posed  that  they  believed  the  mills  to  have  existed  beyond  the  time  of  living 
memory  ;  and  that  they  never  knew  or  heard  of  any  tithe  having  been  paid  for 
them  ;  and  one  of  these  witnesses  said  that  tlie  general  reputation  in  Orpington 
was  that  Mrs.  Colegate^s  mill  was  not  liable  to  the  payment  of  tithes.  The 
defendants  also  produced  an  extract  from  Doomsday  book,  in  which  it  wav 
stated  that  there  were  tliree  mills  in  Orpington,  of  16s.  4d. ;  and  also  a  grant 
from  H.  8.  of  the  manor  of  Orpington,  in  which  mills  were  mentioned,  gen* 
erally  ;  and  also  a  conveyance  to  the  father  of  the  defendant,  Snelling,  which 
comprised  a  mill  in  St  Mary  Cray. 

The  first  question  that  arose  in  the  argument  in  this  *case  was,  [*299} 
whether  the  exemption  from  tithes  was  well  pleaded  in  the  answers. 

Mr.  Pemberton  and  Mr.  Stuart^  for  the  plaintiff: — It  is  impossible  to  sup* 
port  an  exemption  laid  as  it  is  in  this  case.  If  a  mill  is  stated  to  be  an  ancient 
mill,  or  to  have  been  built  on  the  site  of  an  ancient  mill,  the  court  will  under- 
stand it  as  capable  of  being  exempt  from  tithes.  But,  if  it  is  alleged  to  have 
been  built  beyond  the  time  of  living  memory,  the  defendant  then  explains  what 
he  means  by  an  ancient  mill,  namely,  that  it  was  built  at  an  earlier  period  than 
any  one  can  remember.  It  is  consistent  with  the  defence  here  made,  that  the 
mills  might  have  been  built  after  9  £d.  2,  and  yet  have  never  paid  tithes.  The 
question  is,  do  these  defendants  allege,  with  sufficient  certaintyt  that  the  mills 
were  built  at  such  a  time  as  to  be  capable  of  being  exempt  from  tithes  ?  If 
they  were  built  after  that  time,  though  they  have  never  paid  tithes  down  to 
the  present  hour,  they  are  not  exempt  from  tithes. 

Mr.  Sugden  and  Mr.  Barber,  for  the  defendants : — ^The  answers  state  that 
these  water  corn  mills  are  ancient  mills,  built  before  living  memory :  that  no 
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tithe  was  ever  paid  for  them  :  and  that  they  have  always  been  considered  ex- 
empt from  tithes.  In  Browne  ▼.  Woollsey,(a)  which  was  decided  by  the  court 
of  exchequer,  on  the  7th  February,  1826,  one  of  the  defendants  alleged  that 
the  mill  in  his  occupation  had  been  erected  for  upwards  of  fifty  years ;  that  it 
stood,  as  he  had  been  informed,  upon  ground  upon  which  another  mill  formerly 
stood  ;  that  he  had  been  informed  and  believed  that,  from  the  dale  of 
[*300]  the  erection  of  the  said  mill  down  to  the  present  *time,  no  tithes  had 
been  paid,  in  respect  thereof,  or  of  the  corn  or  grain  ground  thereat ; 
and  he  insisted  that,  under  the  circumstances,  the  mill  ought  to  be  presumed 
an  ancient  mill,  and  exempt  from  the  payment  of  tithes.  The  allegations  in 
the  case  now  before  the  court,  are  stronger  than  they  were  in  the  case  re- 
ferred  to,  and  yet  the  exemption  was  held  to  be  well  laid  in  the  latter  case. 

The  Vice-Chancellor  : — If  a  bill  is  filed  to  establish  a  modus,  it  must  lay 
the  modus  precisely.  But,  if  a  modus  is  pleaded  in  an  answer,  it  is  sufficient 
to  state  it  so  that  the  plaintiff  may  know  what  the  defence  is.  The  defendants 
here  first  state  that  these  mills  are  ancient  mills,  and  were  built  before  living 
memory ;  they  then  allege  that  no  tithes  have  ever  been  paid  for  their  mills, 
but  that  they  have  always  been  considered  exempt  from  tithes  ;  though  it  may 
be  questionable  whether  the  first  statement  is  sufficient,  yet  the  other  passages 
remove  all  doubt  upon  the  subject ;  and  I,  theiefore,  think  that  the  exemption 
is  sufficiently  laid. 

Mr.  Pemberton  and  Mr.  Stuart: — The  parol  testimony  is  as  weak  as  possi- 
ble. There  is  but  one  witness  who  speaks  as  to  there  being  a  reputation,  in 
the  parish,  that  Mrs.  Colegate's  mill  is  exempt  from  tithes.  But,  as  to  the 
other  mill,  there  is  not  a  particle  of  evidence  upon  that  point.  If  the  defendants 
had  proved,  by  the  books  of  tithe-collectors,  that  no  tithes  had  been  paid  for 
the  millst  that  would  have  been  something ;  but  they  have  only  examined  per- 
sons, most  of  whom  are  paupers.  On  the  other  hand,  we  have  pro- 
[*301]  duced  a  terrier,  which  affords  evidence,  in  our  *favor,  of  the  greatest 
importance.  The  question  is,  whether  evidence  that  the  witnesses 
never  heard  of  tithes  being  paid,  is  sufficient  ? 

Mr.  Sugden,  and  Mr.  Barber,  for  the  defendants : — Some  of  our  witnesses 
worked  in  the  mills,  and  they  all  swear  that  the  mills  existed  before  living 
memory,  and  appeared  to  be  old  mills  in  their  boyhood.  If  it  is  shown  that 
DO  one  remembers  the  erection  of  a  mill,  and  that  it  has  not  paid  tithe,  it  is 
sufficient ;  and  it  is  not  necessary  to  prove  that  it  existed  before  9  Ed.  2.  We 
have  proved,  by  the  extract  from  Doomsday  book,  and  the  grant  from  Hen.  8, 
that  there  were  mills  in  these  parishes.  The  plaintiff  has  not  attempted  to 
prove  that  there  were  any  other  mills  in  the  parish,  or  that  they  were  not  the 
mills  mentioned  in  those  documents.  No  tithe  was  ever  demanded  for  these 
mills :  this  accounts  for  there  being  no  reputation  in  the  parishes  as  to  their 
being  exempt  from  tithes  :  for  the  right  was  not  likely  to  be  a  subject  of  dis* 

(a)  See  a  ie|Mvt  of  tb»  ease,  poet  305. 
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cussion.  The  tithe  of  mills  is  a  personal  tithe,  and  therefore  the  terrier  is  not 
admissible  in  evidence.  Watson's  Complete  Incumbent(6)  lays  it  down  that 
where  no  personal  tithes  have  been  paid,  none  are  due.  It  was  decided,  in 
Browne  v.  Woollsey^  that,  where  the  occupier  of  a  mill  is  a  manufacturer  of 
flour,  no  tithe  is  payable. 

The  other  authorities  cited  for  the  defendants,  were  Hughes  v.  J9t7- 
linghurstf{c)  Newte  v.  Chamberlain^(d)  *  WiUon  ▼.  Ma80%(d)  Com.    [*d02] 
Dig.  Dismes,  H.  12.    Ibid.  E.  4.(e) 

Mr.  Pembertonf  in  reply  : — It  has  been  said  that  tithes  are  not  due  for  a 
mill,  where  the  miller  grinds  his  own  com  and  sells  it ;  but  tithe  is  payable  in 
respect  of  the  profits  of  the  mill ;  and,  if  a  miller  grinds  his  own  corn,"  and 
sells  the  flour  at  an  advanced  price,  he  makes  a  profit.    Hughes  ▼.  Billing- 
hurst  is  a  mere  loose  note,  and  it  only  states  that  the  bill  was  dismissed ; 
not  a  single  fact  was  mentioned.    All  that  is  decided  by  it  is,  that,  if  it  is 
proved  that  a  will  might  be  an  ancient  one,  and  that  no  tithe  had  been  paid  for  it, 
it  afibrds  a  presumption  that  it  was  an  ancient  mill.    It  has  been  said  that  the 
tithe  of  mills  is  a  personal  tithe,  and,  therefore,  that  the  terrier  is  not  evidence ; 
but  no  authority  has  been  produced  for  this  proposition.    The  tithe  of  mills  is 
not  a  personal,  but  a  mixed  tithe.    The  tenier  is  signed  by  the  churchwardens, 
who  represent  the  parishioners,  as  well  as  by  the  vicar.    It  is,  therefore,  signed 
by  all  necessary  parties,  and  contains  an  admission,  on  the  part  of  the  vicar, 
and  of  those  who  represent  the  parishioners,  that  certain  sums  were  payable 
for  those  mills.    Those  sums  are  of  too  large  amount  to  be  moduses,  sup- 
posing that  there  could  be  a  modus  for  a  mill,  which  there  cannot  be,  because, 
before  9  Ed.  2,  mills  paid  no  tithe.    The  defendants  have  possession  of  every 
title-deed  relating  to  this  property,  and  might  have  shown  from  them, 
that  these  mills  are  ancient  ones  ;  *and  that  no  tithe  was  ever  paid    [*30dJ 
for  them.    They  cannot  be  the  same  as  those  mentioned  in  Dooms- 
day book ;  for,  in  1634,  there  is  evidence  that  tithes  were  paid  for  them.    Next, 
we  have  the  grant  of  Hen.  8,  by  which  the  manors  are  conveyed,  "  together 
with  all  mills,  &C.''    These  are  nothing  but  general  words.     The  interval 
between  Doomsday  book  and  the  year  1751  is  not  filled  up.    Mrs.  Colegate 
does  not  produce  a  single  deed,  not  even  her  own  conveyance.    Then  we  come 
to  the  parol  testimony.     Was  it  ever  attempted  before  to  support  a  case  of 
exemption  by  such  evidence  as  this  ?    No  testimony  is  given  as  to  reputation, 
except  by  one  of  the  witnesses,  and  even  he  does  not  say  that  he  ever  heard 
a  syllable  on  the  subject  from  persons  now  dead.    Though,  generally  speaking, 
a  party  cannot  be  lequired  to  prove  a  negative,  yet  it  might  have  been  proved 
that  no  tithes  had  been  paid  for  these  mills,  by  the  evidence  of  former  occu* 
piers,  and  by  the  books  of  the  tithe  collector. 

{b)  See  fMsre  580.  {c)  2  Gwill.  644. 

(e)  ViD.  Ab.  tit.  Diudm,  M.  a.  and  1  Bro.  P.  C.  157.  {d)  3  GwiU.  974. 

(e)  See  ftlto  Manby  ▼.  Taylor,  3  Vee.  k,  Bea.  71.    AnweU  v.  Adman,  3  Gwill.  989.     CarUtan  t. 
BrigktwtU,  3  P.  &  W.  463.    HaU  ▼.  Mackti,  4  Gwill.  1460^  and  1  GwiU.  130,  note. 
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The  Vice- Chancellor,  after  fUting  the  claim  made  by  the  bill,  and  the  de- 
fence set  up  in  the  answer,  continued  as  follows : — The  first  question  is, 
whether  tithes  are  payable  in  respect  of  corn,  belonging  to  the  parties,  ground 
at  their  own  mills,  and  afterwards  sold  to  the  public.  It  appears  to  me  that 
the  case  of  Wilson  v.  Mason^  is  an  authority  that,  in  respect  of  corn  so  cir- 
cumstanced, no  tithe  is  payable.  In  the  late  case  of  Browne  v.  WooUsey^  the 
point  was  distinctly  brought  forward,  and  twice  deliberately  considered,  once 
by  the  chief  baron  alone,  and  then  by  him  and  the  three  other  barons ;  and 
my  opinion  is  in  favor  of  that  decision,  and  that  the  law  is  right  as  laid  down 

in  that  decree. 
[*304]        *Next,  as  there  has  been  com  ground  at  the  mill  occupied  by  Mrs. 
Colegate,  which  did  not  belong  to  her,  it  is  necessary  to  consider 
whether  it  is  made  out  that  that  mill  is  an  ancient  one. 

Terriers  are  received  in  evidence  of  tithes  merely  personal ;  and  1  there- 
fore think  that  the  terrier  is  admissible  in  this  case.  But  the  evidence  it 
affords  is  not  very  material,  as  there  is  nothing  to  connect  the  mills  mentioned 
in  it,  with  the  mills  in  question.  The  evidence  which  has  been  given  by  the 
witnesses,  is  very  strong  to  show  that  these  are  ancient  mills.  The  same  per- 
sons also  gave  testimony  of  a  negative  kind,  that  they  never  heard  that  any 
tithe  was  paid  for  the  mills  ;  and  there  is  no  evidence  that  any  was  paid,  ex- 
cept the  terrier.  Upon  the  whole,  I  am  of  opinion  that  the  bill  must  be  dis- 
missed, with  costs. 

Mr.  Pemberton  asked  for  an  issue  to  ascertain  the  liability  of  Mrs.  Colegate's 
mill  to  pay  tithes. 

Mr.  Barber  said  that  the  vicar  was  not  entitled  to  an  issue,  as  his  was  not 
a  common  law  right. 

But  the  Vice-Chancellor  granted  the  issue.(/) 


[*805]  •Browne  t;.  Woollsey. 

In  the  Ezcheqaer.    1826 ;  7th  February.— Tt<A«  of  MilU, 

A  miller  who  only  grinds  his  own  corn  and  sells  the  flour,  it  not  liable  to  tithes  for  his  mQI. 

The  plaintiff  was  rector  of  South  Town,  otherwise  Little  Yarmouth,  and 
West  Town,  thereio  annexed,  and  vicar  of  Garleston,  in  Suffolk,  which  rec- 
tory and  vicarage  adjoin  each  other,  and  have  a  common  parish  church.  The 
defendants  were  occupiers  of  corn  mills  within  the  rectory.  The  bill  charged 
that  the  defendants  had,  duting  the  six  years  prior  to  the  filing  of  the  bill, 
ground,  at  the  mills  in  their  respective  occupations,  large  quantities  of  corn 
and  graiui  and  sold  the  same,  when  so  ground,  in  large  quantities,  for  large 

(/>  Sm  Com.  Dig.  EcclsiiMiioal  fmom»  C.  14,  a. 
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sums  of  money,  and  also  done  a  great  deal  of  work  called  bag  and  toll  work, 
by  which  was  meant  the  grinding  the  com  and  grain  of  other  persons,  who  re- 
munerated  the  miller  by  paying  him,  either  a  certain  sum  of  money  for  a  cer- 
tain quantity  of  the  corn  and  grain  ground  at  his  mill,  or  by  allowing  him  to 
retain  a  dish  or  certain  portion  of  the  corn  and  grain  so  ground  ;  and  that  the 
defendants  had  also  done  a  great  deal  of  work  called  dressing  of  flour  or  meal, 
and  had  employed  their  mills  to  other  purposes,  and  had  thereby  made  large 
profits,  the  tithes  whereof  were  payable  to  the  plaintiff.  The  bill  prayed  for 
an  account  of  the  profits,  made  by  the  defendants,  in  respect  of  the  said  mills 
in  their  occupations,  and  that  the  defendants  might  be  decreed  to  pay,  to  the 
plaintiff,  what  upon  the  taking  of  the  account,  should  be  found  due  to  him. 

The  defendants,  Woollsey  and  Seeker,  by  their  answer,  said  that,  being 
merchants  and  dealers  in  corn  and  flour,  they  were  in  the  habit,  from 
time  to  time,  of  ^buying  large  quantities  of  grain,  and  of  grinding  and  [*d06] 
selling  the  same,  in  its  manufactured  state,  and  that  they  used  the  mill 
belonging  to  them  for  the  purpose  of  grinding  the  corn  so  purchased  and  re- 
sold in  its-  manufactured  state,  in  the  course  of  their  trade  ;  and  that,  except  as 
after  mentioned,  they  had  never  used  their  mill  for  any  other  purpose ;  and 
that,  under  the  circumstances  aforesaid,  there  was  not,  and,  except  as  after 
mentioned,  there  never  had  been  any  profit  arising  from  the  grist  or  mulcture 
of  the  corn  or  grain  at  their  mill,  independent  of  the  profits  arising  from  the 
said  trade ;  they  admitted  that  their  mill  was  a  modem  one,  and  submitted  that 
it  was  exempted  from  tithes  so  long  as  it  continued  to  be  employed  in  the  man- 
ner and  for  the  purposes  before  mentioned :  they  denied  that  they  had  done 
any  bag  or  toll-work  at  their  mill,  or  employed  it  for  any  purpose  except  as 
before  mentioned  ;  but  they  admitted  that  they  had,  in  a  few  instances,  ground 
a  few  bushels  of  wheat,  for  the  convenience  of  certain  persons,  in  considera- 
tion of  a  small  compensation  in  money,  but  that  the  whole  amount  of  such 
compensation  had  been  much  less  than  sufiicient  to  cover  the  fair  annual  value 
and  pay  the  out-goings  and  expenses  of  their  mill,  and  they  submitted,  there- 
fore, that  no  tithes  were  due  in  respect  thereof:  they  denied  that  they  had  in 
their  possession  any  books,  &c.  which  showed  the  quantities  of  corn  and  grain 
ground  and  worked  at  their  mill,  or  the  profits  made  by  them,  other  than  the 
books,  &c.  relating  to  their  trade,  which  enabled  them  to  ascertain  the  quanti- 
ties of  corn  and  grain  ground  and  worked  at  their  mill,  but  did  not  show  the 
profits  made  by  them  ;  for  that  they  were  in  the  habit  of  buying  corn 
and  grain  for  the  purpose  only  of  grinding  and  manufacturing  *the  [*d07] 
same  into  flour ;  and  that  the  said  books  contained  entries  only  of  the 
quantities  of  corn  and  grain  bought,  and  of  meal  and  flour  sold  by  them,  and 
that  the  profits  made  by  .them  in  respect  of  their  mill,  were  wholly  intermixed 
with  the  profits  arising  from  the  manufacture  of  flour  and  from  the  purchase 
and  sale  of  corn  and  flour,  and  could  not  be  distinguished :  they  denied  that 
they  had  received  or  retained  any  com  or  grain  for  bag  or  toll  work  ;  and  they 
submitted  that,  under  the  circumstances  aforesaid,  no  tithes  were  due  or  paya- 

VoL.  II.  22 


309  CASES  IN  CHANCERY. 

"  1836.— Browne  v.  Woollsey. 

ble  in  respect  of  their  mill ;  but  that*  if  the  court  should  be  of  opinion  that 
tithes  were  due  in  respect  of  the  mill  in  thoir  occupation,  the  plaintiff  was  en- 
titled to  no  more  than  a  tenth-part  of  the  clear  profits  arising  from  the  grinding 
of  corn  at  their  mill,  after  deducting  a  fair  annual  rent  for  the  same,  and  all 
such  other  expenses  and  allowances,  as,  in  the  judgment  of  the  court,  the  de- 
fendants were  entitled  to  claim. 

The  answers  of  the  defendants  Cooper  and  Jenner,  were  to  the  same  effect, 
except  that  the  latter  denied  having  done  any  bag  or  toll  work  at  his  mill. 

The  defendant  Waters,  by  his  answer,  said  that  the  mill  in  his  occupation 
had  been  erected  upwards  of  fifty  yearsi  and  stood  on  ground  upon  which 
another  mill  formerly  stood,  and  that  no  tithes  bad  been  paid  in  respect  of  the 
corn  ground  thereat :  and  he  submitted  that  his  mill  ought  to  be  presumed  to 
be  an  ancient  mill,  and  exempt  from  the  payment  of  tithes  ;  he  denied  that  he 
had,  in  his  possession,  any  books»  &c.  relating  to  his  mill,  or  the  work  done 
thereat,  or  the  profit  made  thereby,  other  than  the  books  relating  to 
[*d08]  his  trade,  which  contained  only  entries  of  the  corn  and  *grain  bought, 
and  of  the  quantities  of  corn,  grain  and  flour  sold  by  him  ;  but  that, 
in  consequence  of  the  corn  bought  by  him  being,  in  some  instances,  resold  by 
him  before  it  was  ground,  and  in  consequence  of  corn  of  different  qualities  pro- 
ducing diff^t  quantities  of  flour,  such  entries  did  not  show  the  quantities  of 
corn  and  grain  and  other  things  ground  and  worked  at  his  mill,  or  the  profits 
made  by  him.  In  other  respects  the  answer  of  the  defendant  was  to  the  same 
effect  as  that  of  the  defendant  Jenner. 

Mr.  Pepys  and  Mr.  Simpkinson^  for  the  plaintiff. 

Mr  ilfarftii,and  Mr.  Turner ^  for  the  defendants. (a) 

The  Lord  Chief  Bi^ron  : — In  this  cause  the  plaintiff  is  the  rector  of 
South  Town,  otherwise  Little  Yarmouth,  and  Vicar  of  Garlestown,  in  the 
county  of  Suffolk.  These  benefices  are  united,  and  have  but  one  parish  church. 
The  bill  is  brought,  against  the  several  defendants,  for  an>  account  of  the  tithes 
of  mills  in  their  several  occupations.  Not  any  of  the  mills  are  ancient.  The 
defendant  Waters  says  his  mill,  though  built  within  fifty  years,  was  built  on  the 
site  of  an  old  mill,  and  is,  therefore,  an  ancient  mill.  There  is  nothing  in  the 
cause,  that  I  can  discover,  to  warrant  and  support  this  assertion,  and  therefore 
they  must  all  be  taken  to  be  recent  mills.  All  the  defendants  say  that  they  do 
not  grind  for  hire,  in  the  usual  way ;  but  that  they  are  corn  and  grain  mer- 
chants :  that  they  buy  the  corn  and  grain,  grind  it,  and  then  sell  the  flour  in 
its   manufactured   state;  and  they  insist  that,  for    this  operation,  no  tithe 

is  payable. 

[*309]       •There  has  been  much  controversy  at  various  times,  and  there  have 

been  many  cases  respecting  the  tithes  of  mills,  as  to  their  nature  and 

their  character,  and  as  to  the  manner  in  which  they  should  be  tithed.     It  seems 

now  settled  that  they  are  personal  tithes  ;  but  that,  in  one  aspect,  and  for  one 

(a)  The  reporter  had  no  note  of  the  ftrgnmentt.  Tbe  judgment!  are  taken  from  the  notes  of 
Mr.  Gumejftheihort-huid  writer. 
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purpose  they  are  predial.  They  are  personal  as  to  the  mode  in  which  the 
tithe  shall  be  computed,  and  as  to  the  time  at  which  it  shall  be  rendered ;  and 
they  are  predial  as  to  the  person  to  whom  the  tithe  is  rendered.  They  belong 
to  the  incumbent  of  the  parish  where  the  mill  is  situated ;  so  far  they  are  pre- 
dial. They  are  payable  only  at  Easter,  and  the  clear  gains  alone  are  titheable, 
after  deducting  all  expenses ;  so  far  they  are  personal.  The  general  question 
here  is,  whether  tithes  should  be  rendered  where  a  mill  is  not,  as  hitherto  it  has 
usually  been,  by  itself,  a  substantive  undertaking,  where  the  sole  profit  is  de- 
rived from  the  act  of  grinding,  but  where  it  is  employed  as  part  of  a  trade  or 
commerce.  I  am  of  opinion,  and  I  speak  my  own  sentiments  only,  that,  under 
these  circumstances,  no  tithe  is  to  be  paid  in  respect  of  the  employment  of  this 
engine  in  the  trade.  It  is  quite  clear  that  the  incumbent  is  not  entitled  to  par- 
ticipate, in  any  shape,  in  the  profits  of  a  tr^e  or  manufacture.  That  is  a  pro- 
position that  cannot  be  disputed.  It  is  equally  clear,  on  the  other  side,  that,  if 
the  mill  is  employed  in  the  usual  way,  and  the  miller  is  paid  for  the  grist  or 
mulcture,  the  incumbent  is  entitled  to  an  aliquot  part  of  what  he  receives,  after 
deducting  the  expenses.  It  has  appeared  to  me  that  what  I  have  had  to  con- 
sider in  this  case,  is,  under  which  of  these  descriptions  this  case  is  to  be 
classed.  I  think  it  is  under  the  first.  It  appears  to  me  to  be  decisive 
against  tithes  being  due,  that  there  is  no  ^possible  medium  by  which  [^dlO] 
it  can  be  ascertained  how  much  is  due,  upon  the  common  principles  of 
tithe.  The  occupier  buys  the  grain,  and  he  sells  the  flour.  How  much  profit 
or  how  much  loss  remains  to  him,  upon  the  whole,  is  what  he  only  knows.  In 
one  transaction  there  may  be  some  loss,  and,  in  the  next,  a  great  gain.  On  the 
whole  there  may  be  a  profit ;  or  there  may  be,  upon  the  whole,  a  loss.  This 
arises  from  the  change  in  the  market  prices  of  the  commodity.  Suppose  that 
upon  one  purchase  he  loses,  is  any  tithe  to  be  paid  in  that-  case  ?  Suppose 
upon  the  next  he  derives  a  double  profit ;  is  double  tithe  is  to  be  paid  for  it? 
When  he  loses,  it  is  clear  he  receives  nothing  for  grinding  ;  when  he  gains, 
who  can  say  how  much  is  to  be  considered  as  received  for  grist  ?  I  beg  that 
it  may  be  always  remembered  that  tithe,  in  its  nature,  is  an  aliquot  part  of 
some  increase,  or  profit  received,  or  part  of  the  thing  itself;  and  a  decree  for 
those  tithes  must  proceed  upon  that  ground.  I  must  admit  that  an  occupation 
rent  might  be  set  on  the  mill,  and  a  proportion  of  that  rent  so  set  might  be  paid 
to  the  incumbent ;  but  then  I  say  that  tithe  is,  in  its  nature,  an  aliquot  part  of 
an  actual  increase,  or  actual  profit.  Now,  supposing  that  there  were  an  occu- 
pation rent  set  on  a  mill,  the  party  that  paid  that  would  be  paying  an  assess- 
ment in  lieu  of  tithe,  not  tithe,  not  an  aliquot  part  of  any  increase  or  profit 
obtained  for  grinding.  The  legislature  might  enact  such  a  substitution  for 
tithes ;  but  it  would  be  a  substitution  :  and  no  court  could,  in  my  judgment, . 
decree  it  as  being  tithe,  that  is,  an  aliquot  part  of  the  profit  actually  obtained. 

I  am  the  less  reluctant  to  adopt  this  reasoning,  because  the  point  ap- 
pears to  me  to  have  been  actually  *laid  down,  by  great  authority,  in   [*dll] 
one  of  the  cases  which  has  been  cited,  the  case  of  Wilson  v.  Ma- 
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son,{b)  of  which  I  shall  only  say  that  it  appeared  there,  that  the  defendant 
ground  his  corn  for  the  purpose  of  distillation,  and  for  the  purpose  of  feeding 
hogs  with  the  refuse  ;  and,  upon  the  ground  which  I  have  stated,  in  that  case 
the  mill  was  not  held  to  be  titheable  ;  and  the  principle  is  stated,  by  Lord  Chief 
Baron  Parker,  in  these  words  :  "  Now  the  profits  arising  from  the  distillation, 
and  feeding  of  hogs,  are  so  intermixed  with  the  grist  or  mulcture  of  the  com, 
that  we  do  not  see  by  what  medium  they  can  be  separated,  or  how  we  can  dis- 
tinguish the  quantum  of  the  plaintiff's  satisfaction  for  the  grist  or  mulcture,  from 
the  profits  of  the  trade,  which  he  ought  to  have  no  share  of,  upon  his  present 
demand  of  tithe  of  a  mill."  Now  that  principle  is,  in  my  judgment,  directly 
applicable  to  this  case ;  and  there  is  too  much  good  sense  in  it  to  leave  me  to 
doubt  whether  that  could  be  questioned.  There  are,  in  this  case,  however, 
some  loose  phrases  from  which  it  tnight  be  inferred  that,  if  the  flour  or  meal 
had  been  sold,  and  not  used,  it  might  have  been  titheable ;  but  I  think  the  prin- 
ciple I  have  read  from  the  book,  goes  the  full  length  of  deciding  that,  where 
nothing  is  paid,  specificallyt  for  the  grist  or  mulcture,  nor  any  profit  obtained 
but  what  depends  entirely  upon  the  circumstances,  it  becomes  impossible  to 
make  the  separation  essential  to  this  claim  :  and  I  cannot  doubt,  that,  upon  the 
same  principle  upon  which  they  decided  in  that  case,  that  court,  if  they  had  had 
this  case  before  them,  must  have  felt  themselves  compelled,  upon  ez- 
[*312l  amination,  to  have  decided  in  this.  It  is  said  *that,  by  making  use  of 
his  mill  in  this  way,  the  miller  deprives  the  incumbent  of  his  tithes  :  but 
so  it  is  with  every  species  of  tithe.  The  occupier  may  use  his  land  in  such  a 
way  as  to  give  the  benefit  of  it  to  the  owner  of  the  great  tithes,  or  the  owner  of 
the  small  tithes ;  or,  if  he  pleases  (of  which  we  have  heard,  as  an  anecdote,  a 
remarkable  instance)  he  may  let  his  land  go  to  waste.  He  is  not  bound  to 
produce  any  tithes  :  that  prevails  in  the  whole  nature  of  tithes.  He  may  cul- 
tivate that  produce  which  pays  a  small  and  insignificant  modus,  or  that  which 
is  titheable  :  the  tithe  owner  must  take  his  chance  as  to  that. 

Upon  the  best  consideration  I  can  give  this  case,  it  appears  to  me  impossible 
to  divide  these  two  things  except  by  an  act  which  is  not  tithing,  but  making  an 
assessment  in  lieu  of  tithing.  I,  therefore,  think  that  this  bill  must  be  dismissed 
as  far  as  it  seeks  any  account  of  this  trade. 

But  three  of  the  defendants  admit  that  they  have,  from  time  to  time,  in  some 
small  quantities,  upon  the  application  of  a  particular  person,  in  some  few  cases, 
ground  some  little  matters  by  the  bag,  as  they  call  it.  That  is  the  common 
case  in  which  a  mill  is  held  to  be  titheable  ;  and,  if  the  plaintiff  deems  it  advis- 
able to  have  an  account  of  that,  I  do  not  see  upon  what  principle  it  can  be  re* 
fused.  He  may,  perhaps,  admit  that  he  has  been  paid  for  it ;  however,  I  should 
hardly  think  it  worth  his  pursuing ;  in  which  case  I  think  that  the  bill  should 
be  dismissed ;  but,  under  the  particular  circumstances  of  the  case,  my  own 
impression  is  that  it  should  be  without  costs. 

(b)  3  GwIU  974. 
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'  ♦Mr.  Baron  Graham :— I  have  to  express  my  regret  at  feeling  my-    [*813] 
self  obliged  to  say  that  I  am  of  a  different  opinion  from  the  learned 
Lord  Chief  Baron  ;  and  I  rather  apprehend,  from  my  two  learned  brothers. 
But  I  own  it  strikes  me  in  a  different  way  from  what  it  has  been  suggested  by 
my  Lord  Chief  Baron. 

The  circumstances  of  the  case  are  extremely  plain  and  clear.    There  is  a 
mill  that  is  liable  to  tithe,  and  must  have  been  so  from  the  time  of  its  first 
erection,  which  is  long  since  the  stat  of  Edward  VL  ;  and  the  circumsunces 
which  create  the  peculiarity  of  this  case,  on  the  ground  of  which  this  tempo- 
rary exemption  is  claimed  on  the  part  of  the  defendants,  are  that,  instead  of 
grinding,  at  the  mill,  the  corn  of  other  persons,  he  purchases  the  corn  himself, 
converts  it  into  meal,  and  makes  his  profit,  not  by  the  grinding  of  the  corn 
merely,  but  by  the  selling  of  the  meal.     Now,  when  I  expressed  my  regret 
at  being  of  a  different  opinion  from  my  Lord  Chief  Baron  and  my  learned 
brothers,  I  felt  the  difficulty  of  sustaining  my  opinion  in  opposition  to  theirs ; 
but  I  feel  much  greater  difficulty  from  the  case  which  has  been  cited  by  my 
Lord  Chief  Baron,  and  upon  which,  mainly,  his  opinion  appears  to  be  grounded  ; 
for,  unless  I  can  point  out  a  very  clear  and  marked  distinction  between  the 
present  case  and  that  of  Wibon  v.  Masons  it  would  ill  become  me  to  oppose 
the  authority  of  an  individual  judge  to  a  case  that  has  been  solemnly  decided, 
and  decided,  undoubtedly,  by  very  able  judges  at  that  time.    But  the  case  of 
Wilson  v.  Mason^  to  my  apprehension,  is  perfectly  and  essentially  different 
from  this.    There  the  subject  before  the  court  was  not  a  miller.    I  know  that 
Lord  Chief  Baron  Parker  says  that  he  had  the  character  both  of  a 
miller  *and  a  distiller;  but  he  was,  essentially,  a  distiller  ;  and  that    [*dl4] 
seems  to  me  to  mark  the  difference  in  the  first  instance.     Then  what 
is  the  trade  of  n  distiller  ?    A  mill  is  erected  for  no  purpose  of  grinding  com 
for  the  general  profit  of  man,  or  for  the  food  of  man  ;  which  are«  according  to 
my  apprehension,  the  two  objects  of  the  grinding  where  the  tithe  is  given  to 
the  parson.    What  are  the  circumstances  of  that  case  ?    The  defendants  there 
had  erected  a  mill  for  the  purpose  of  grinding  meal,  not  for  the  purpose  of 
human  food,  but  for  the  purpose  of  grinding  it  as  one  step  and  one  advance  in 
the  progress  of  their  manufacture  ;  not  to  use  it  in  the  shape  of  meal  or  food, 
but  for  the  purpose  of  distillation.     When  this  was  ground,  whether  it  was 
wheat  or  whether  it  was  rye  or  barley,  for  the  purpose  of  distillation,  while  it 
was  in  that  state,  it  was  of  no  use  to  any  person,  nor  did  they  ever  intend  to 
make  use  of  it  in  that  state :  but  it  was  to  be  placed  in  the  still,  and  to  undergo 
a  variety  of  other  processes,  and  go  through  experiment  after  experiment ; 
and  they  were  to  derive  their  ultimate  profit,  not  from  the  meal  or  the  corn, 
but  from  the  result  of  the  manufacture.     That  was  a  complicated  case  in  many 
of  the  circumstances ;  and,  to  be  sure,  the  court  might  say,  very  clearly,  that 
such  a  case  as  that  was  not  within  the  object  of  the  statute  which  gives  this 
particular  tithe  of  mills  ;  because  the  corn  ground  in  that  mill  was  not  used  for 
human  food,  but  was  merely  subservient  to  the  great  purpose  of  the  manufac- 
ture, which  was  that  of  distillation  ;  and  then  the  maxim  applies,  that  you  will 
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not  break  into  the  private  concerns  of  a  man's  trade ;  you  will  not  oblige  him 
to  discover  his  affairs,  in  order  to  know  what  would  be  the  ultimate  profit  from 

his  manufacture. 
[*dl5]  *But  it  appears  to  me  that  the  case  that  presents  itself  before  us,  is 
perfectly  different ;  because  what  manufacture  is  there  in  the  present 
instance  ulterior  to  the  grinding  ?  There  is  none.  When  the  corn  is  ground, 
the  manufacture  is  perfectly  finished-;  therefore  it  appears  to  me  that  it  is  ex- 
tremely easy  to  separate  and  distinguish  the  profit  made  by  the  miller,  by  grind- 
ing, in  such  a  case  as  this ;  for  when  it  is  ground  it  is  fit  for  sale.  There  is 
nothing  ulterior  to  be  done.  There  is  no  further  use  to  be  made  of  it  in  the 
way  of  manufacture. 

There  is  another  circumstance,  in  the  case  of  Wilson  v.  Masan^  that  I  wish 
to  mention.  It  appears  that  part  of  the  mash  was  given  to  the  hogs  kept  at  the 
distillery  ;  and,  in  some  instances,  com  was  ground  for  the  purpose  of  feeding 
the  hogs ;  but  I  consider  that  as  all  part  of  the  same  trade.  That  was  the 
general  use  to  which  they  applied  the  corn  when  it  was  made  into  mash.  It  is 
perfectly  known  that  the  feeding  of  hogs  is  part  of  the  trade  of  a  distiller.  They 
apply  the  mash,  and,  occasionally  grind  corn  for  the  purpose  of  feeding  hogs. 
But  that  was  not  within  the  scope  and  the  object  of  the  original  intention  of 
tithing  mills.  Then  I  say  that,  upon  the  grinding,  here,  the  whole  manufac- 
ture ceases ;  the  whole  operation  is  done. 

Now  we  know  that,  in  many  parishes  in  England,  there  are  great  numbers  of 
mills,  the  tithes  of  which  constitute  the  principal  part  of  the  provision  of  the 
parson  of  the  parish.  Would  not  then  the  consequence  be,  that  every  miller 
would  convert  himself  immediately,  into  a  mealman ;  and  how  is  it 
[*31 6 J  possible  for  the  rector  of  the  parish  to  know  whether  a  miller  grinds  ^his 
own  corn,  or  the  corn  of  other  people.  See  then  how  exceedingly  easy 
it  would  be  to  avoid  the  payment  of  tithes  on  those  mills.  In  no  instance,  it  is 
probable,  would  those  mills  continue  to  be  tilheable ;  because  it  would  be  per- 
fectly easy  for  the  miller  to  say,  to  the  great  growers  of  corn :  ''  Do  not  sell  all 
your  corn  at  market.  I  will  buy  your  com."  And  to  the  buyers  he  would  say : 
"Buy  your  meal  of  me  ;  I  can  sell  you  meal  cheaper  than  any  body  else ;  be- 
cause, by  being  a  mealman,  I  pay  no  tithes  at  all ;  and,  consequently,  exact  a 
less  price  for  my  meal.  By  being  a  mealman,  I  can,  in  the  improved  state  of 
my  manufacture,  which  is  meal-grinding,  use  the  tenth  part,  which,  if  I  was  not 
a  mealman,  the  vicar  or  the  rector  would  be  entitled  to.  I  sell  the  tenths  of 
the  grinding,  with  the  commodity  itself,  and,  by  that  means,  absorb  the  whole 
of  the  rector's  tithe,  and  turn  it  to  my  whole  advantage  and  profit." 

But  it  is  said  tliat  there  is  a  difficulty,  in  this  case,  in  separating  the  accounts. 
I  will  not  take  up  the  words  of  the  learned  judges  who  gave  their  opinion  in  the 
case  of  Wilson  v.  Mason ;  but,  if  one  were  to  look  at  their  language,  it  would 
appear  that  they  speak  of  the  difiiculty  of  distinguishing  the  clear  profit  of  the 
mill  from  the  ultimate  profit  which  is  made,  by  the  different  processes  of  the 
manttfactiue,  in  the  caae  of  a  distillery.    But  I  say  I  will  not  dwell  upon  that ; 
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but  I  cannot  conceive  the  existence^f  any  great  difficulty  in  coming  at  the 
clear  proBt  the  man  makes,  by  the  rnill,  upon  the  present  occasion.  It  is  said 
that  there  is  a  difficuhy  in  ascertaining  what  are  the  profits  he  ultimately  gets 
by  converting  it  into  meal.  In  the  first  place,  if  he  finds  it  is  to  his  ad- 
vantage to  convert  it  into  meal,  it  *is  only  saleable  in  the  shape  of  meal.  [*317] 
No  miller  sells  his  corn  as  such  ;  but  he  sells  it  in  the  shape  of  meal. 
I  do  not  perceive  that  there  is  any  kind  of  difficulty  in  ascertaining  the  amount. 
The  vicar  has  only  to  ask  the  miller,  how  many  quarters  of  wheat  he  has 
ground  at  such  a  particular  time.  Then,  when  that  question  is  answered,  he 
may  ask  him,  what  is  the  price  of  grinding.  Though  the  miller  pays  no  price, 
and  grinds  for  himself,  yet  he  knows  perfectly  well  what  the  price  is.  If  he 
will  not  say  what  the  price  is,  the  vicar  may  prove  what  it  amounts  to.  Then, 
if  there  is  such  a  quantity  of  com  ground,  and  it  is  ascertained  what  the  price 
of  grinding  is,  that  it  is  for  which  the  vicar  is  entitled  to  demand  tithe.  But  it 
is  said  that,  very  likely,  when  he  has  ground  that  flour,  he  cannot  tell  whether 
he  has  or  has  not  made  a  profit  of  his  flour.  If  that  were  the  case,  I  see  no 
reason  why  he  should  not  say  :  **  with  respect  to  what  profit  I  make  of  it  in 
the  course  of  my  trade,  you  have  no  right  to  ask  me.**  Let  him  make  that  ob- 
jection, when  he  pleases,  with  respect  to  his  own  discovery  ;  but  surely  it  is 
perfectly  competent  for  the  vicar,  in  such  a  case  as  that,  when  he  has  once  fixed 
what  the  price  of  the  grinding  is,  to  go  on  to  say  :  "  I  know  that,  during  such 
a  time,  or  during  so  many  months,  you  sold  your  meal  at  a  profit ;  you  sold 
without  complaint,  and  you  sold  in  circumstances  of  credit ;  you  made,  there* 
fore,  a  general  profit  of  it ;  and  I  fix  the  particular  profit  that  I  am  entitled  to, 
arising  from  the  grinding.'' 

Upon  these  grounds,  therefore,  I  cannot  help  thinking  that  this  is  a  case  of 
very  considerable  importance  in  itself,  and  of  very  extensive  consequences  ; 
and  a  case  upon  which  I  conceive  myself  to  be  perfectly  grounded 
*in  saying  that  there  is  not  that  kind  of  difficulty  that  there  is  in  an  [*318] 
ulterior  state  of  manufacture.  The  mere  conversion  of  the  corn  into 
mealy  constitutes  all  that  is  done ;  and  it  appears  to  me  that  the  accidental 
circumstance  of  the  person  uniting  the  two  characters  together  of  miller  and 
mealman,  does  not  exempt  him  from  the  payment  of  the  tithe  upon  the  grind- 
ing of  com.  It  is  quite  clear  that  the  tithe  cannot  be  separated,  at  the  time  of 
the  grinding,  from  the  general  expense  of  the  mill.  It  is  quite  clear  that  the 
operation  of  the  mill,  that  is  the  grinding,  being  in  this  particular  parish,  the  rector 
or  vicar,  at  this  instant,  would  be  entitled  to  the  tithes  upon  it,  if  there  was  not 
this  difficulty  opposed  to  him,  as  to  the  impossibility  of  separating  the  account 
of  that  which  he  is  entitled  to.  That  does  not  appear  to  me  to  be  such  at 
supports  my  learned  brother's  judgment.  Upon  these  grounds,  therefore,  I  am 
of  opinion  that  the  bill  ought  to  be  sustained,  to  the  extent  of  this  claim,  against 
the  persons  who  are,  at  the  same  time,  mealmen  and  millers. 
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Mr.  Baron  Garrow,  and  M.  Baron  HuUock,  concurred,  in  opinion,  with  the 
Lord  Chief  Baron.(c) 


[*319]  •FOOTNER  V.  FlOKS. 

1838 ;  10th  May. — New  trial-^Comtruction  of  Alth  order. 

A  motion  for  a  new  trial  must  be  made  before  the  same  jurisdiction  as  directed  the  former  lrtal« 
although  the  judge  may  have  resigned. 

Mr.  BicKERSTETH,  On  moving  for  a  new  trial  of  an  issue  directed  in  this 
cause,  referred  to  the  47ih  of  the  new  orders,  which  directs  every  application  for 
a  new  trial  to  be  made  to  the  judge  who  directed  the  issue ;  and  said  that  the 
trial,  in  this  case,  had  been  directed,  by  the  Master  of  the  Rolls,  when  Vice- 
Chancellor,  and  that  the  question  was,  whether  the  present  motion  ought  not  to 
be  made  before  that  judge. 

But  the  Vice-Chancellor  said  that  the  meaning  of  the  order  was  that  the 
motion  should  be  made  before  the  same  jurisdiction,  though  the  judge  might 
have  been  removed. 


Dalzell  v.  Welch. 


1898;  14th  May.—Wa{.— Cdnsfruetton.— Pmoer. 

A  testator  in  designating  the  objects  of  a  power  of  appointment  given  to  hit  daQgfater«  wed  the 
words  **  issue,"  and  •*  child  or  children,"  synonymously.  In  a  subsequent  part  of  his  will,  he  gave 
his  son  a  power  of  appointment  over  a  different  part  of  his  property,  and.  in  pointing  out  the  ob- 
jects of  it',  used  the  words  "  issue,"  simply :  the  son  had  both  children  and  grandchildren  liTing  at 
his  death^:  held  that  an  exercise  of  the  power  in  favor  of  the  former  only,  was  Toid. 

Gibson  Dalzell,  Esquire,  by  his  will,  dated  the  3d  of  March,  1755,  gave 
bis  shares  in  certain  insurance  and  mining  companies,  and  the  residue  of  a 
lease,  to  trustees,  upon  trust  to  pay  the  dividends,  interest  and  profits  thereof,  to 

his  daughter,  Frances  Dalzell,  during  her  life,  for  her  separate  use  ; 
[•320]    and   directed,   in  case  she  should  leave  any  issue  living    at  •her 

death,  that  the  said  shares  and  the  produce  of  the  said  lease  should  be 
disposed  of,  and  the  produce  thereof  paid  and  applied  to  and  amongst  such 
child  or  children,  at  such  time  or  times,  and  in  such  shares  and  proportions  as 
Frances  Dalzell  should  appoint,  and,  in  default  of  appointment,  to  and  amongst 
such  issue,  if  more  than  one,  in  equal  shares  and  proportions,  as  tenants  in 
common ;  and,  if  there  should  be  but  one  child,  the  whole  to  be  paid  to  such 

(0  An  appeal  from  the  decision  in  this  ease,  has  been  argued,  in  the  house  of  lords,  during  the 
pnsent  session ;  but  jndgment  has  not  yet  been  given.    34th  May,  1830. 
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oae ;  and,  in  case  there  should  be  no  issue  of  Frances  Dalzell  living  at  the 
time  of  her  death,  or  if  they  should  all  die  before  attaining  their  respective 
ages  of  twenty*one  years,  he  directed  that  the  shares,  and  so  much  of  the 
term  in  the  lease  as  should  be  then  unexpired,  should  be  sold,  and  the  money 
arising  by  such  sale  be  paid  to  her,  or  to  such  persons  as  she  should  appoint ; 
but,  in  case  Frances  Dalzell  should  die  intestate,  and  without  issue  of  her 
body  living  at  the  time  of  her  death,  then  that  his  trustees  should  stand  pos- 
sessed of  the  shares  and  the  residue  of  the  term,  in  trust  for  his,  the  testator's, 
son,  Robert  Dalzell,  until  he  should  attain  the  age  of  twenty-one  years,  and 
that  the  dividends  and  profits  thereof  should,  from  and  after  the  decease  of 
Frances  Dalzell  without  issue  and  intestate  as  aforesaid,  be  applied  for  his  use 
and  benefit  till  he  should  attain  his  age  of  twenty-one  years  ;  and,  if  he  should 
attain  his  age  of  twenty-one  years,  then  that  the  shares  and  the  residue  of^lha 
term  should  be  assigned  and  transferred  to  Robert  Dalzell,  or  as  he  should 
direct ;  but,  in  case  Robert  Dalzell  should  die  before  he  should  attain  twenty. 
one  years,  without  issue  of  his  body  living  at  his  death,  and  intestate,  then 
that  the  shares  and  lease  should  be  equally  divided  amongst  his  trus- 
tees, their  respective  executors  and  administrators.  *And  the  testator  [^321] 
gave,  devised  and  bequeathed  all  his  plantations,  and  all  other  his 
estates,  both  real  and  personal,  of  what  nature  or  kind  soever,  in  the  island  of 
Jamaica,  to  certain  trustees,  their  heirs,  executors,  administrators  and  assigns, 
in  trust  to  pay  the  rents,  profits,  interest  and  produce  of  one  moiety  thereof  to 
Frances  Dalzell,  during  her  life,  for  her  separate  use ;  and,  after  her  death,  he 
directed  the  trustees  to  convey  and  assign  the  said  moiety  to  and  amongst  the 
issue  of  her  body,  at  such  time  or  times,  and  in  such  shares  or  proportions  as 
she  should,  by  her  will,  appoint ;  and,  in  default  of  such  appointment,  then  to 
and  amongst  the  issue  of  her  body  living  at  her  death,  their  respective  heirs, 
executors  and  administrators,  in  equal  shares,  as  tenants  in  common  ;  and,  in 
case  Frances  Dalzell  should  die  without  leaving  issue  of  her  body,  he  directed 
bis  trustees  to  pay  and  apply  the  said  moiety  of  the  rents,  profits,  interest  and 
produce  of  his  said  real  and  personal  estates  in  Jamaica,  to  and  for  the  use  and 
benefit  of  his  son  Robert  Dalzell,  during  his  life ;  and,  after  his  death,  he 
directed  the  trustees  to  convey  and  assign  the  said  moiety  to  and  amongst  the 
issue  of  the  body  of  Robert  Dalzell,  at  such  time  or  times,  and  in  such  shares 
or  proportions  as  he  should,  by  his  will,  appoint;  and,  in  default  of  such 
appointment,  then  to  and  amongst  the  issue  of  the  body  of  Robert  Dalzell 
living  at  the  time  of  his  death,  their  respective  heirs,  executors,  administrators 
and  assigns,  in  equal  shares  and  proportions,  as  tenants  in  common.  And  the 
testator  directed  his  trustees  to  pay  and  apply,  the  rents,  profits,  interest  and 
produce  of  the  other  moiety  of  his  real  and  personal  estates  in  Jamaica,  for 
the  use  and  benefit  of  Robert  Dalzell,  during  his  life;  and,  after  his  de- 
cease, to  convey  and  *assign  the  said  moiety  to'jand  amongst  the  issue  of  [*322] 
bis  body,  at  such  times,  and  in  such  shares  and  proportions  as  Robert 
Dalzell,  should,  by  his  will,  appoint ;  and  in  default  of  such  appointment,  then 
Vol.  II.  23 
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to  convey  and  assign,  the  said  moiety,  to  and  amongst  the  issue  of  the  body  of 
Robert  Dalzell  living  at  the  time  of  his  death,  their  respective  heirs,  execu- 
tors, administrators  and  assigns,  in  equal  shares  and  proportions  as  tenants  in 
common  :  but,  in  case  Robert  Dalzell  should  die,  in  the  life-time  of  bis 
daughter  Frances  Dalzell,  without  issue  of  his  body  living  at  the  time  of  his 
death,  then  he  directed  his  trustees  to  pay,  the  said  moiety  of  the  rents,  profits, 
interest  and  produce  of  his  said  real  and  personal  estates  in  Jamaica,  to  his 
daughter,  Frances  Dalzell,  during  her  life,  for  her  separate  use,  and,  after  her 
death,  to  convey  and  assign,  the  said  moiety,  to  and  amongst  the  issue  of  her 
body  living  at  the  time  of  her  death,  their  heirs,  executors,  administrators  and 
assigns,  at  such  times,  and  in  such  shares,  as  she  should,  by  her  will,  ap« 
point ;  and,  in  default  of  such  appointment,  then  to  and  amongst  the  issue  of 
her  body  living  at  her  death,  their  respective  heirs,  executors,  administrators 
and  assigns,  in  equal  shares,  as  tenants  in  common ;  and,  in  case  both  his  son 
and  daughter  should  die  without  issue  of  their,  or  one  of  their  bodies  living  at 
the  time  of  their,  or  any  one  of  their  deaths,  then  he  gave,  devised  and  be- 
queathed  his  said  real  and  personal  estates,  in  Jamaica,  to  his  trustees,  their 
several  heirs,  executors,  administrators  and  assigns,  as  tenants  in  common. 

In  June,  1766,  the  testator  died.    In  1801,  Robert  DalzelFs  moiety  of  the 
testator's  real  estates,  in  Jamaica,  was  sold  under  an  act  of  the  assem- 
[*2d3]   bly  of  *that  island,  and  the  proceeds  were  invested  in  the  purchase, 
in  the  names  of  trustees,  of  4,979/.  lOs.  5d.  3  per  cent,  reduced  an- 
nuities. 

Robert  Dalzell  made  his  will,  dated  the  28th  of  September,  1816;  and, 
thereby,  in  exercise  of  the  power  given  to  him  by  the  will  of  Gibson  DalzelU 
appointed  that  the  net  proceeds,  arising  from  the  sale  of  the  moiety  of  the  plan- 
tation and  premises,  so  sold  as  aforesaid,  and  invested  in  the  said  bank  annui- 
ties, should  be  transferred  to,  and  divided  amongst  his  three  children  ;  and  he 
gave  and  bequeathed  the  same  in  the  shares  and  proportions  following ;  name- 
ly, he  appointed  50/.  stock,  part  thereof,  to  be  transferred  unto  his  son,  the 
plaintiff,  John  Thomas  Robert  Dalzell,  his  executors,  administrators  and  as- 
signs ;  and  declared  that  his  reason  for  giving  so  small  a  portion  to  the  said 
plaintiff,  was  because  he  was  already  amply  provided  for.  And  the  testator,  in 
like  manner,  appointed  50/.  stodc  to  be  transferred  to  his  daughter,  the  defend- 
ant, Henrietta  Teresa  Carolina  Jackson.  And,  as  to  the  residue  of  the  said 
reduced  bank  annuities,  he  directed  the  same  to  be  transferred  unto  his  daugh- 
ter, the  defendant,  Juliana  Ann  Mascall,  her  executors,  administrators  and 
assigns.  And,  as  to  all  the  rest,  residue  and  remainder  of  his  estate  and  effects, 
both  real  and  personal,  whatsoever  and  wheresoever,  he  gave,  devised  and  be- 
queathed the  same  unto  and  to  the  use  of  his  said  daughter,  the  defendant, 
Juliana  Ann  Mascall,  her  executors,  administrators  and  assigns  for  ever. 

The  testator,  Robert  Dalzell,  died  on  the  16th  of  June,  1821.     At 
[*324]    the  time  of  his  death,  he  had  issue,  *ihe  children  named  in  his  will. 
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and  several  grandchildren  and  great  grandchildren;  and  one  of -those  grand- 
children was  born  at  the  date  of  his  will. 

The  bill  was  filed,  by  John  Thomas  Robert  Dalzcll  and  his  two  sons,  against 
the  other  descendants  of  Robert  Dalzell,  and  the  trustee  of  the  4,979/.  lO^.  5d. 
reduced  annuities.  It  alleged  that,  according  to  the  true  construction  of  Gibson 
Dalzell's  will,  all  the  issue  of  Robert  Dalzell,  as  well  grandchildren  and  great 
grandchildren,  as  children,  were  entitled  to  have  part  of  the  funds  transferred 
to  them,  after  the  decease  of  Robert  Dalzell ;  and  that  Robert  Dalzell  ought  to 
have  appointed  t>ome  part  of  the  fund  to  each  of  them  ;  and  that  the  appoint* 
ment  he  had  made  was  wholly  void.  The  bill  prayed  that,  in  case  the  court 
should  be  of  opinion  that  Gibson  Dalzell  meant,  by  issue  of  the  body  of  Robert 
Dalzell,  the  remote  as  well  as  proximate  issue  of  R.  Dalzell,  living  at  the  time 
of  bis  executing  his  power,  or  of  his  death,  then  that  it  might  be  declared  that 
the  execution,  by  Robert  Dalzell,  of  his  power,  was  void,  as  being  in  favor  of 
some  only  of  the  objects  of  it. 

Mr.  Sugden  and  Mr.  Bottler,  for  the  plaintiffs : — The  question  is,  what  is 
the  extent  of  the  power  given  to  Robert  Dalzell  by  the  will  of  Gibson  Dalzcll. 
This  is  not  a  case  in  which  the  word  '*  issue,"  is  used,  in  different  senses,  in 
the  disposition  of  the  Jamaica  property  ;  but,  in  every  instance,  it  is  used  in  the 
general  and  unlimited  sense.  The  rule  for  giving  the  largest  construction  to  that 
word,  as  to  real  estate,  is  stronger  than  in  the  case  of  personal  estate. 
Davenport  v.  Hanbury\a)  *There  is  another  case  in  the  same  book,  [*325] 
which  is  also  an  important  authority.  Freeman  v.  Pursley.{b)  That 
case  relates  both  to  real  and  personal  estate.  The  only  cases  in  which  the 
word  "  issue"  has  been  construed  in  a  restricted  sense,  are  where  it  appears  that 
the  testator  intended  to  use  it  in  that  sense,  or  where  there  was  no  limit  to  the 
issue  who  were  to  be  the  objects  of  his  bounty.  But  here,  only  the  issue  living 
at  the  death  of  Robert  Dalzell  are  to  take.  It  was  decided,  in  RoutUdge  v. 
Dorril,{c)  that,  if  a  power  is  given  to  appoint  to  objects  who  are  beyond  the 
line  of  perpetuity,  the  donee  may  appoint  to  those  who  are  within  the  line. 
The  construction  that  we  are  contending  for,  is  confirmed  by  the  gift  over* 
For,  by  that  gift,  the  trustees  are  to  take,  if  both  the  son  and  the  daughter  die, 
without  issue  of  their  bodies  living  at  their  deaths.  Now  the  testator  could  not 
mean  that,  if  at  the  death  of  the  survivor  of^iis  son  and  daughter,  either  of 
them  had  a  grandchild,  though  not  a  child  living,  the  trustees  were  to  take* 
We  therefore  submit  that  the  word  ''issue*'  means  all  the  descendants  of 
Robert  Dalzell  living  at  his  death.     IVyth  v.  Blackman,{d)  Gale  v.  Bennett.{e) 

Mr.  Tennant  for  the  defendants,  Mr.  and  Mrs.  Jackson,  who  were  in  the 
same  interest  as  the  plaintiffs. 

Mr.  Bickersteth  and  Mr.  Broderick  for  the  representatives  of  Mrs.  Mascall. 

(a)  3  Ves.  357;  (6)  3  Ves.  421.  (e)  3  Vea.  357. 

{d)  1  Ves.  196.    S.  C.  Amb.  555 ;  and  mo  3  Vet.  357,  where  thii  cam  it  sUted  by  M.  R.  from 
Be;.  Lib. 
(e)  Amb.  €81. 
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182B.— Dalzell  ▼.  Weleh. 

[*326]  It  is  clear  that  the  word  "  issue'*  may  be  construed  *to  mean  either 
descendants  or  children,  according  to  the  meaning  affixed  to  it  by  the 
testator  himself;  and  the  court  is  bound  to  look  at  erery  part  of  the  will  to 
see  what  meaning  the  testator  has  himself  ascribed  to  the  word.  The  testator, 
in  declaring  the  trusts  of  the  property  disposed  of,  in  the  first  part  of  his  will, 
uses  the  words  'Mssue"  and  "child  or  children''  synonymously  and  inter* 
changeably.  It  must,  therefore,  be  intended  that,  when  he  used  the  word 
"  issue,"  in  other  parts  of  his  will,  he  meant  it  to  be  taken  in  the  same  seuse. 
Sibley  V.  Perry.(f) 

The  Vicb-Chancellor  : — In  that  part  of  the  will  which  relates  to  the  Ja- 
maica estates,  the  word  '*  issue"  must,  I  think,  be  taken  to  be  used  in  its  gen* 
eral  sense.  And  it  seems  to  me  that,  in  the  first  part  of  the  will,  it  must  be 
taken  in  the  same  sense,  and  that  the  words  *'  child  or  children,"  must  be  con- 
sidered as  synonymous  with  '*  issue."  For  the  testator  could  not  intend  that,  if 
his  daughter,  Frances  Dalzell,  left  a  grandchild  and  no  child,  the  property 
should  go  over  to  his  son  ;  or  that,  in  case  of  a  similar  event  as  to  the  son,  the 
property  should  go  to  the  trustees. 

But  supposing  that  the  word  **  issue,"  in  the  former  part  of  the  will,  is  to  be 
nanowed  so  as  to  mean  "  child  or  children,"  it  is  singular  that  the  testator  has 
has  not  used  a  similar  phraseology  in  the  latter  part  of  his  will.  It  must, 
therefore,  be  intended,  that  the  word  *'  issue,"  in  the  latter  part  of  the  will,  was 
used  in  the  sense  it  generally  bears.[1] 

(f)  7  Vei.  523. 

[1]  WbcnoTor  in  a  deed  or  will  the  intention  tppean  to  be,  that  the  word  itttrc  was  not  intended 
to  mean  descendant!  but  children,  the  courts  will  ^re  it  such  a  eonstraetion.  Hampton  ▼.  Brand- 
wood,  1  Mad.  388.  SihUy  ▼.  Perry,  7  Ves.  523,  531.  1  Edw.  356,  note.  So,  bj  marriagre  articles, 
a  rsTenionary  interest  in  a  fund  was  agreed  to  be  settled  on  the  husband  for  life,  remainder  to  the 
wife  for  life,  and  after  the  death  of  the  sunrivor,  on  the  tsstie  of  the  marriage  living  at  the  death  of 
the  survivor,  in  equal  shares  if  more  than  one,  and  if  hut  ens,  then  the  whoU  wot  to  go  to  ouek 
ofdy  child,  it  was  held  that  the  last  expression  was  demonstrative  that  the  word  "  issue**  meant 
•'  children.**  Swift  v.  Swift,  8  Sim.  168.  On  the  other  hand,  the  word  **  children**  is  not  to  be 
extended  to  grandchildren,  unless  the  intent  is  apparent,  or  the  will  would  otherwise  be  tnopera. 
live.  Marth  v.  Hague,  1  Edw.  174.  '*  It  appears,'*  says  Sir  William  Grant,  M.  R.  "  by  the  cases 
that  where  there  are,  or  may  be  at  the  time  when  the  distribution  is  to  take  place,  persons  answer- 
ing the  description,  the  court  is  not  at  Ift^rty  to  include  any  not  within  the  terms.  Thus  it  bein^ 
clear  upon  the  will,  the  onirt  is  thrown  on  those  who  desire  to  extend  the  construction.**  SkelUf 
T.  Bryer,  Jac.  307.  Where  there  was  a  devise  to  A.  for  life,  remainder  to  such  child  or  ehildren 
■a  A.  should  leave  at  the  time  of  her  decease,  and  to  their  respective  heirs,  &o.  A.  left  chil* 
dren,  and  a  grandchild,  the  daughter  of  a  deeeaaod  son ;  it  was  held  that  the  grandchild 
was  not  entitled.  V.  C.  McConn  says :  "  Grandchildren  and  great  grandchildren  will  some* 
times  tske  under  the  general  description  of  children,  although  ordinarily  the  word  *  children*  does 
not  comprehend  grandchildren.  It  is  either  from  necessity,  where  the  will  would  otherwise  remain 
inoperative,  or  where  a  tesutor  has  already  ahown,  by  the  use  of  other  words,  a  non-intention  to 
restrict  the  term,  that  grandchildren  are  permitted  to  come  in  under  a  devise  or  gift  to  *  children.' 
Thus  in  Wylde*9  can,  6  Coke*s  R.  16,  in  the  absence  of  children  to  take  by  purchase  rnider  tha 
devise  to  a  man  and  his  children,  the  term  was  construed  to  mean  issue,  and  was  converted  into  a 
word  of  limitation — such  a  conilruetion  being  necessary  in  order  to  give  effect  to  the  will  which 
would  otherwise  have  reoMined  inoperative.    And  m  Wyth  v.  BUiekman^  1  Yes.  Sen.  19&   8,C« 
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1828  —Maple*  ▼.  Brown. 


•Maples  v.  Brown.  [*327] 

28S8 ;  5th  Jiroe. — Appointment. 

Testator  gave  3,000/.  to  trusteM,  for  C.  S.  for  life;  remaioder  to  soch  pereona  ae  ibe  ahonld 

appoint. 
C.  S.  by  her  will,  disposed  of  all  her  personal  estate,  and  then  ^ave  all  sum^,  messuages,  dec.  and 

other  interest  to  which  she  was  entitled  under  the  testator's  will.    Held  that  the  latter  gift  was 

good  exeeatbn  of  the  power. 

Peter  Sers,  by  his  will,  dated  the  6th  of  April,  1811,  directed  that  3,000Z. 
should  be  raised  and  received,  by  W.  Maples  and  J.  Brown,  at  the  expiration 
of  three  years  from  his  death,  and  be,  from  thenceforth,  held  by  them  in  trust 
to  invest  the  same  in  government  or  real  securities  in  their  names,  and  to 
pay  the  interest  and  dividends  thereof  to  his  daughter,  Charlotte  Sers,  during 
ber  life,  for  her  separate  use,  and,  after  her  decease,  to  assign  and  transfer  the 
capital  to  such  persons  and  in  such  shares  as  she,  whether  covert  or  sole,  by 
her  will,  or  any  writing  purporting  to  be  her  will,  should  give  or  dispose  of 
the  same,  and  for  want  of  such  gift  or  disposition,  unto  her  next  of  kin.  On 
the  dOth  of  November,  1811,  the  testator  died. 

Charlotte  Sers,  by  her  will,  dated  the  5th  of  June,  1818,  after  bequeathing 
some  pecuniary  legacies,  gave  all  the  rest,  residue  and  remainder  of  her 
moneys,  securities  for  money,  goods,  chattels,  personal  estate  and  effects  what- 
soever and  wheresoever,  unto  her  executors,  upon  trust  to  convert  such  part 
thereof  as  should  not  consist  of  money,  into  money,  and  to  collect  and  re- 
ceive all  money  owing  to  her  at  her  death,  and  to  invest  the  same  in  the 
usual  securities  ;  and  subject  to  certain  annuities,  she  gave  the  said  trust 
moneys,  stocks,  funds  and  securities,  unto  the  children  of  her  sister  Elizabeth 

Arab!.  555,  (called  Wythe  v.^Thureton,)  it  was  held  that  the  indiscriminate  nse  of  the  words  *  chiL 
dren'  and  '  issue'  showed  an  intention  not  to  confine  the  former  term  to  its  proper  and  ordinary 
meaning,  bat  to  enlarge  it  to  the  tame  sense  as  the  word  *  issue;'  comprehending  grandchildren  as 
entitled  to  take,  not  by  the  mere  description  of  children,  but  under  the  more  comprehensive  term 
*  issue,*  the  use  of  which  is  suflScient  to  carry  a  devise  or  bequest  to  all  the  descendants.  Put  it 
is  equally  well  settled  that  where  the  word  *  children'  alone  is  used,  and  there  are  persons  who 
answer  the  description,  grandchildrsn  or  other  descendants  cannot  take.  This  is  a  necessary  re. 
suit,  because  the  term  *  children*  does  not,  according  tAts  proper  signification,  extend  further 
than  to  immediate  descendsnts,  and  the  person  clsiming  to  be  legatee  or  devisee  must  accurately 
answer  the  description  given  in  the  wilL"  Tier  ▼.  PenneU,  1  Edw.  354,  where  the  cases  of  Dray- 
ion  ▼.  Drayton,  and  Devereaux  v.  Barnwell,  1  Desau.  324,  397,  are  criticised.  A  bequest  was  to 
A.  for  life  and  her  five  daughters  after  her  death,  and  the  survivors  and  survivor  in  equal  shares,  and 
A.  left  five  sons  and  only  one  daughter,  it  was  held  that  the  daughter  was  entitled  to  the  whole. 
Lord  Seloey  ▼.  Lord  Lake,  1  Beav.  146.  A  bequest  to  the  testator's  **  first  cousins  or  cousins  ger. 
man"  does  not  inclade  the  descendants  of  first  cousins ;  and  the  terms  **  first  cousins"  and  "  cousins 
ger  man,"  were  intended  to  bo  used  in  the  same  sense.  Sandereon  v.  Bay  ley,  4  Myl.  &,  Cr.  56,  and 
see  SiUox  v.  Bell,  1  Sim.  &  Stu.  301.  A  bequest  to  nephews  and  nieces  does  not  include  great 
nephews  and  great  nieces.  Shelley  ▼.  Bryer,  ubi  sup.  See  farther  as  to  the  meaning  of  the  word 
••  issue,"  and  when  a  word  of  limitation  or  of  purchase,  the  recently  published  case  of  Kingeland 
T.  Rnpelye,  3  Edw.  1. 
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18S8.-- Daan  ▼.  Dann. 

Brown.  The  testatrix  then  proceeded  as  follows : — "  I  also  give,  devise  and 
bequeath,  unto  all  and  every  the  aforesaid  child  and  children  of  oiy  said 
.  [*d28]  sister  Elizabeth  Brown,  all  contingent  or  other  suoi  and  ^sums  of 
money  whatsoever,  and  also  all  messuages,  lands,  tenements  and 
h  ereditaments,  and  parts  and  shares  of  messuages,  lands,  tenements  and  heredi- 
taments, reversions,  remainders,  expectancies,  and  other  interest  to  which  I  am, 
or  shall  or  may  hereafter  become  entitled  unto,  under  and  by  virtue  of  the  pro- 
visions and  directions  contained  in  the  last  will  and  testament  of  my  late  father 
Peter  Sers,  Esq.,  deceased  ;  to  hold  all  and  singular  the  said  last  mentioned, 
contingent  personal  and  real  property,  and  premises,  of  every  description,  unto 
the  said  child  and  children,  his  and  their  heirs,  executors  and  administrators, 
for  such  and  the  like  interest  and  estates,  and  in  such  manner  as  the  aforesaid 
trust  moneys  are  bequeathed  to  him,  her  and  them." 

In  the  course  of  the  cause  a  petition  was  presented,  by  the  children  of  Mrs. 
Brown,  praying  that  it  might  be  declared  that  the  disposition,  made  by  Char- 
lotte Sers,  of  all  her  interest  under  the  will  of  her  father,  was  a  valid  appoint- 
ment thereof,  in  favor  of  the  petitioners. 

That  petition  now  came  on  to  be  heard. 

Mr.  Home  and  Mr.  ColUnson  for  the  petitioners. 

Mr.  Parker  for  Mr,  and  Mrs.  Brown. . 

Mr.  Girdlestone  for  the  next  of  kin  of  Charlotte  Sers  : — The  question  is, 
whether  this  lady  has  given  that  over  which  she  had  a  power,  or  only  what 
she  had  an  interest  in.  It  is  clear,  from  the  words  used,  that  she  has  dis- 
posed of  that  only  in  which  she  had  an  interest.  She  has  a  hfe  interest 
[•329]  only  in  the  3,000/.  under  her  •fiaither's  will,  with  a  power  to  appoint 
the  capital ;  and  I  submit  that  she  has  not  executed  that  power,  but 
merely  given  what  she  had  an  interest  in. 

The  Vicb-Chancbllor; — The  testatrix,  in  the  former  part  of  her  will,  dis- 
poses of  all  her  personal  estate  ;  therefore,  the  words  at  the  latter  end  cannot 
refer  to  what  was  her  own,  as  they  would  be  superfluous.  It  is,  therefore,  on 
the  view  of  the  latter  words,  as  contrasted  with  the  former  ones,  that  I  hold  the 
will  to  be  an  execution  of  the  power.[l] 


Dunn  v.  Dcjnn. 


1828;  11th  Jane.— JIfiiZ/i/irioiMiteM. 

Tbe  infant  hetr  and  onlj  ton  of  an  inteatate,  joined  with  hia  aiatera  in  a  bill,  againat  tlieir 

mother,  the  adminiatratrix,  for  an  aceonnt  of  the  inteatate'a  leal  and  penooal  estatea. 
Demnrrer  for  mnltifariouaneaa  allowed. 

John  Dunn,  by  his  will,  gave  all  his  real  and  personal  estate  to  his  son,  John 
William  Dunn,  and  appointed  J.  W.  Dunn,  his  sole  executor.    The  testator 

[1]  Vide  Napier  v.  Napier,  I  Sim.  98, 37,  and  note,  ibid. 
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lti28. — Dunnv  Dunn. 

died  in  April,  1827 ;  and  his  will  was  proved  by  J.  W.  Dunn.  In  December, 
1827,  John  William  Dunn  died  intestate,  leaving  a  son  and  three  daughters, 
all  infants,  who  were  the  plaintiffs  in  the  cause,  and  a  widow,  Frances  Dunn, 
who  was  the  defendant.  The  intestate  died  seised  of  some  real  estates,  besides 
those  devised  to  him  by  his  father.  Frances  Dunn  took  out  letters  of  adminis- 
tration to  her  late  husband,  and  also  to  John  Dunn,  and  entered  into  the  pos- 
session of  the  real  estates,  as  the  natural  guardian  of  her  son.  The  bill  prayed 
for  accounts  of  the  real  and  personal  estates,  both  of  the  testator  and  the  intes- 
tate, and  for  a  guardian  and  maintenance.  « 

The  defendant  demurred  to  the  bill,  because  it  sought  discovery  and  relief 
respecting  the  personal  estate  of  the  testator,  and  also  respecting  the 
real  and  personal  ^estates  of  the  intestate,  which  matters  had  no  de-  [*ddO] 
pendance  on,  or  connection  with,  each  other  ;  and  because  it  sought 
discovery  and  relief  respecting  the  real  and  personal  estates  of  the  intestate,  in 
in  the  former  of  which  the  plaintiff,  John  Dunn,  was  alone  interested,  but,  in 
the  latter,  all  the  plaintiffs  were  jointly  interested. 

Mr.  Sugdeny  Mr.  Wakefield^  and  Mr.  Dunn^  in  support  of  the  demurrer,  said 
that,  if  the  heir  were  to  die,  there  would  be  no  person  on  the  record  to  repre- 
sent  the  interest  which  he  had  at  the  time  of  filing  the  bill ;  and  they  cited 
Maud  V.  Acklom,{d)  and  Harrison  v.  Hogg.(b) 

Mr.  Bickersteth  and  Mr.  Teed,  in  support  of  the  bill : — If  the  plaintiffs  have 
all  a  common  interest,  the  bill  is  not  multifarious,  because  there  is  another 
subject  of  the  suit  in  which  they  are  not  all  interested.(c)  If  the  son  had  been 
the  only  child,  the  same  objection  might  have  been  made  to  the  bill ;  for, 
if  he  were  to  die,  the  real  estate  would  go  to  one  person,  and  the  personal 
estate  to  another  ;  but,  as  the  family  is  now  constituted,  his  sisters  would  be 
bis  co-heirs,  and  would  be  entitled  to  prosecute  the  suit.  Salvidge  v.  Hydey{d) 
and  Knye  v.  Moore,{e) 

♦The  Vice-Chancellor  : — The  case  of  Knye  v.  Moore  is  distin-    [♦SJl] 
guishable  from  the  present  one  ;  for,  in  that  case,  the  provision  was 
made  for  the  mother,  she  undertaking  to  maintain  the  children  ;  and,  therefore, 
the  children  had  a  joint  interest  with  the  mother.     Here  the  interests  in  the 
real  and  in  the  personal  estate  are  distinct  from  each  other. 

Demurrer  allowed.[l] 

(a)  Decided  by  Sir  John  Leach,  V.  C.  on  the  36th  of  April,  1820.  See  a  note  of  this  ease 
post.  331. 

(6)  Q  Vef .  J.  323. 

(e)  See  Turner  v.  Robinrnm,  I  Sim.  &  Sta.  313  and  6  Madd  94.  Upon  this  case  beingr  cited  in  (he 
argmnent  of  a  demurrer  for  multifariousness,  in  Marcos  j.  Pebret,  before  the  Vice-Chancellur,  on 
the  8th  of  May,  1830,  [reported  3  Sim.  466.1  His  honor  said,  that  he  could  not  coincide  with  the  de. 
cision  in  the  case  cited  ;  as  he  could  not  see  how  a  person  being  interested  in  the  perK>naI  estates  of 
two  testators,  could,  consistently  with  the  rules  of  the  court,  unite  the  two  estates  in  the  same  suit 

(d)  5  Madd.  138  ;  but  see  Jacob's  Rep.  151.  (e)  1  Sim.  &  Slu.  61. 

[I]  In  CtmpUU  V.  Maekaij,  1  MyL  Sl  Cr.  603,  affirmiofl^  S.  C.  7  Sim.  564.  Lord  Cottenham  ob. 
serves ;  "  To  lay  down  any  rule  applicable  universally,  or  to  say  what  constitutes  multifariousness 
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1820.— Maod  ▼.  Acklom. 


John  Maud  and  Mary  his  wife,  Hannah  Stoker,  widow,  and  Sarah 
PicKWELL,  widow,  V.  George  AcKLOM.(a) 

1820 ;  26th  A^rl,-^Multifarunune$§. 

A.  B,  and  C.  being  the  next  of  kin,  and  B.  and  C.  the  co-heiTB  of  an  intestate,  file  a  bill  againit  D. 

for  an  account  of  the  real  and  penonal  estates  of  the  intestate. 
The  bill  is  multifarioos. 

Elizabeth  Harrison,  being  seised  of  realty,  and  possessed  of  personalty, 
died  on  the*26th  of  November,  1818,  intestate,  leaving  the  female  plaintiffs 
her  next  of  kin,  and  the  plaintiffs  Hannah  Stoker  and  Mary  Maud,  her  co-heirs. 
The  defendant  George  Acklom  look  out  letters  of  administration  to  the  intes- 
tate, alleging  that  he  was  her  next  of  kin,  possessed  himself  of  the  personalty, 
and  paid  the  debts  of  the  intestate,  and  applied  the  residue  to  his  own  use. 
He  also  possessed  himself  of  the  title  deeds,  and  entered  into  the  possession 
of  the  realty. 

The  bill  alleged  that  the  female  plaintitTs  were  the  next  of  kin,,  and  that  the 
plaintiffs  Mary  Maud  and  Hannah  Stoker  were  the  co-heirs  of  the  intes- 
[*332]  tate,  and  that  the  defendant  was  not  related  taher :  that  the  intestate  *had 
books,  &c.  containing  entries  of  pedigree,  which  the  defendant  had 
possessed  himself  of :  and  that,  at  the  intestate's  death,  the  legal  estate  was 
outstanding  in  trustees  or  mortgagees;  and  that  the  defendant  threatened  to  set 
up  that  estate  if  the  plaintiffs  should  bring  an  action  of  ejectment  against  him. 
The  bill  prayed  for  an  account  of  the  personal  estate,  and  that  it  might  be  duly 

(a)  Mr.  Dunn  kindlj  fttratshed  the  editor  with  the  aboTe  note  of  this  ease. 

as  an  abstract  proposition,  is  upon  the  anthorities  ntterlj  impossible.  The  eases  npon  the  suhjeet 
are  extremely  various ;  and  the  court  in  deciding  them,  seems  to  have  considered  what  was  con- 
venient in  particular  circumstances,  rather  than  to  have  attempted  to  laj  down  any  absolute  mle." 
'*  The  only  way  of  reconciling  th^  authoriiics  upon  the  subject  is,  by  adverting  to  the  fact  that  althoogh 
the  books  speak  generally  of  demurrers  for  multifariousDess,  yet  in  truth,  such  demurrers  msy  be 
divided  into  two  distinct  kinds.  Frequently  the  objection  raised,  though  termed  muliifariousnew, 
is  in  fact  more  properly,  mis-joinder;  that  is  to  say,  the  cases  or  claims  united  in  the  bill,  are  of  •• 
different  a  character,  that  the  court  will  not  permit  them  to  ho  litigated  in  one  record.  It  may  be 
that  the  plaintiffs  and  defendants,  are  parties  to  the  whole  of  the  transactions  which  form  the  sub- 
ject of  the  suit,  and,  nevertheless,  those  transactions  may  be  so  dissimilar,  that  the  court  will  not 
allow  them  to  be  joined  together,  but  will  require  distinct  records.  But  what  is  more  familiarly 
understood  by  the  term  multifariousness,  as  applied  to  a  bill,  is  where  a  party  is  able  to  say  he  ie 
brought  as  a  defendant  upon  a  record,  with  a  large  portion  of  which,  and  of  the  case  made  by 
which  he  hss  no  connection  whatever.**  In  another  case  the  same  chancellor  says :  "  The  objeoi 
of  the  rule  against  multifariousness,  is  to  protect  a  defendant  from  unnecessary  expense ;  but  it  would 
be  a  great  perversion  of  the  role,  if  it  were  to  impose  upon  the  plaintiffs,  and  all  the  other  defen- 
dants, the  expenses  of  two  suits  instead  of  one.**  The  Attorney  Oeneral  v.  Cradaek,  3  Myl.  A  Cr. 
85.  See  the  following  additional  authorities  in  relation  [to  multifariousnesa ;  Sahidge  y.  Hyie^ 
Jac.  151,  reversing  S.  C.  5  Madd.  138.  Mole  v.  Smith,  Jac.  490.  Dew  v.  Clarke,  1  Sim.  &  Stn. 
108.  Shacktfll  v.  Maeaulay^  2  Sim.  &  Stu.  79.  Bolton  v.  Corporation  of  Liverpool^  3  Sim.  467. 
Lewis  V.  Edmund,  6  Sim  251.  Attorney  Oeneral  v.  Merchant  Tailon^  Company,  1  Myl.  &  K. 
189.  Attorney  General  v.  St,  John*s  College,  7  Sim.  241.  Pearee  v.  Hewit^  id.  471.  Brophy 
T.  Jamieaon,  2  Moll.  404. 
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administered,  and  the  clear  residue  thereof  be  ascertained  and  equally  divided 
between  the  plaintiflfs  H.  Stoker,  Sarah  Pickwell,  and  Maud  and  his  wife ; 
and  that  an  account  might  be  taken  of  the  rents  of  the  real  estates  ;  and  that 
the  defendant  might  be  decreed  to  pay  to  the  plaintiffs,  Maud  and  wife  and 
H.  Stoker,  what,  upon  taking  such  account,  should  appear  to  be  due  from  him; 
and  might  be  decreed  to  deliver  up  to  them  the  possession  of  all  the  real  estates, 
together  with  the  title  deeds ;  and  that  he  might  be  restrained  from  setting  up 
any  outstanding  legal  estate  as  a  defence  to  any  action  of  ejectment  which 
might  be  brought  by  the  plaintiffs  to  recover  the  possession  of  those  estates. 

The  defendant  demurred  to  the  bill,  because,  by  the  plaintiffs'  own  showing, 
they  were  jointly  interested  only  in  the  personal  estate  of  the  intestate,  and  the 
plaintiffs  Maud  and  wife  and  H.  Stoker  only,  were  interested  in  her  real 
estates,  and  the  plaintiff,  Sarah  Pickwell,  had  no  interest  in  such  real  estates  . 
and,  therefore,  such  several  matters  ought  not  to  be  joined  in  one  bill. 

Mr.  Bell  and  Mr.  Parker  in  support  of  the  demurrer. 

Mr.  Agar  and  Mr.  Duckworth  in  support  of  the  bill. 

The  Vice*  Chancellor  (a)  allowed  the  demurrer. 


*FiTZQERALD  V.  StBWART.^  [•388] 

1838;  llth  and  12th  Judo.— JS^utly. — AppropnMian. — ConrigoMet. 

A  receiver  of  an  estate  in  Jamaica,  appointed  by  the  court  of  chancery  there,  in  a  euit,  by  a  second 
incambrancer,  to  have  the  proceeds  of  the  estates  applied  in  satisfaction  of  the  incumbrances, 
was  ordered,  out  of  the  first  proceeds,  to  pay  to  A.,  the  first  incumbrancer,  in  London,  the  interest 
on  her  charge,  and  to  consign  the  produce  to  B.  the  plaintiff,  a  merchant  in  England,  for  sale. 
The  receiver,  on  making  the  first  consignment,  sent  the  bill  of  lading  to  A.,  with  directions  to 
deliver  it  to  B.,  on  payment  of  her  interest.  The  consignments  were  afterwards  made,  by  B.*s 
direction,  to  other  merchants,  who,  for  several  years,  continued  to  pay  A.  her  interest ;  but  after, 
wards  ceased  to  ao  so.  Upon  which  she  filed  a  hill  in  this  country,  against  them,  the  receiver 
and  the  owners  of  the  estate,  for  an  account  of  the  consignments  and  payment  of  her  interest, 
charging  collusion  between  the  consignees  and  the  receiver. 

Dei/iurrer,  by  the  consignees,  for  want  of  tiquity,  overruled. 

The  plainiiflf  was  entitled  to  an  annuity  of  325/.  payable  out  of  certain 
estates  in  Jamaica,  and  to  the  sum  of  17,600/.  currency,  charged  thereon  with 
interest  at  six  per  cent. ;  and,  subject  thereto,  George  Reid  was  entitled  to 
15,321/.  10#.  7d.  sterling,  and  interest,  also  charged  upon  the  same  estates, 
which,  subject  to  these  incumbrances,  were  the  absolute  property  of  Edward 
Dalling  Fitzgerald.  In  1814,  the  annuity  and  the  interest  on  the  two  other 
sums  had  become  greatly  in  arrear ;  upon  which  Reid  filed  a  bill,  in  the  court 
of  chancery  in  Jamaica,  against  the  plaintiff  and  Edward  Dalling  Fitzgerald, 
for  the  purpose  of  having  the  produce  of  the  estates  applied  in  satisfaction  of 
the  incumbrances.    In  pursuance  of  an  order  made,  in  that  suit,  in  May,  1815, 

(a)  Sir  J.  Leach. 
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Edward  Dalling  Fitzgerald  was  appointed  receiYcr  of  the  estates,  and  was 
ordered  to  pay,  to  the  plaintiff,  in  Loiid6n»  the  annuity  and  interest  due  to  her, 
out  of  the  first  proceeds  of  the  estates,  and  to  ship  and  consign  all  the  sugar 

then  made  or  to  be  made  thereon  to  Keid,  for  sale. 
[*3d4]        Mn  IS] 5,  E.  D.  Fitzgerald  died,  having  devised  his  esutes  to  his 

sons,  the  defendants  Edward  Fitzgerald  and  Thomas  Fitzgerald,  and 
appointed  the  defendant  Wentworlh  Bayly  and  one  Cozens  his  executors; 
who,  in  1816,  were  appointed  receivers  of  the  estates,  in  his  place,  and  were 
ordered  to  conform  to  the  directions  contained  in  the  order  before  mentioned. 
In  May,  1816,  Bayly  and  Cozens  wrote  a  letter  to  the  plaintiff,  and  enclosed 
in  it  a  bill  of  lading  of  160  hogsheads  of  sugar,  on  which  was  an  endorsement 
addressed  to  the  captain  of  the  ship  by  which  the  sugar  was  sent,  directing 
him,  in  case  Reid  &,  Co.  should  give  satisfactory  security  to  the  plaintiff,  agree* 
ably  to  the  order  of  the  court  of  chancery  in  Jamaica,  to  pay  to  her  the  amount 
of  her  annuity  and  interest,  to  deliver  the  sugar  to  them,  otherwise  to  the  order 
of  the  plaintiff.  The  letter,  in  which  the  bill  of  lading  was  sent,  was  as  follows : 
*' Jamaica,  May  3d,  1816. — Madam,  The  master  not  having  as  yet  made  his 
report  on  the  arrears  of  your  annuity,  we  have  acted  on  the  order,  issued  on 
the  0th  of  May  last  year,  directing  your  son,  as  receiver  of  the  estate,  to  pay 
your  growing  annuity  out  of  the  proceeds  of  the  property  and  the  interest  of 
17,600Z.  currency,  for  which  we  have  now  enclosed  endorsed,  a  bill  of  lading 
on  160  hogsheads  of  sugar,  and  which,  on  compliance  of  the  holders  of  the 
mortgage,  whoever  they  may  be,  you  will  please  to  deliver  up  to  them.  This 
will  be,  when  received,  one  year*s  payment  to  the  9lh  May,  inst. — ^We  have 
the  honor  to  be,  &c." 

Afterwards,  the  receiver,  by  the  order  of  Reid  &  Co.  consigned  the 
[*d35]    produce  of  the  esutes  to  Milligan  6c  Co.  'West  India  merchanu  in 

London  ;  and  they,  out  of  the  produce  so  consigned  to  them,  by  the 
orders  of  Reid,  and,  in  pursuance  of  the  orders  under  which  the  receivers 
were  appointed,  paid  to  the  plaintiff  her  annuity  and  interest.  Before  the  year 
1818  Cozens  died  ;  and,  on  the  27th  of  January  in  that  year,  the  defendant 
Bayly  was  appointed  sole  receiver  of  the  estates,  and  was  directed  to  pay,  to 
the  plaintiff,  her  annuity  and  interest  pursuant  to  the  order  of  May,  1815. 
Bayly  continued  to  consign  the  produce  to  Milligan  &  Co. ;  and  they  con- 
tinued to  pay  to  the  plaintiff,  thereout,  her  annuity  and  interest  until  1819.  In 
and  after  that  year  down  to  1821,  Bayly,  at  Reid's  request,  consigned  the 
produce  to  the  defendants  Stewart  and  Westmorland,  merchants  and  co-part- 
ners ;  and  they,  by  Reid*s  directions,  and  in  pursuance  of  the  order  under 
which  the  receivers  were  appointed,  paid,  to  the  plaintiff,  her  annuity  and  in- 
terest out  of  the  produce  so  consigned  to  them.  In  May,  1821,  one  Crossley 
was  appointed  joint-receiver  with  Bayly,  and  they  were  ordered  to  conform  to 
rhe  orders  made  on  former  receivers.  Bayly  and  Crossley  continued  to  make 
the  consignmenU  to  Stewart  and  Westmorland  ;  and  they,  by  Reid's  desire, 
and  in  pursuance  of  the  order  by  which  the  last  named  receivers  were  ap- 
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pointed,  continued  to  make  the  payments  to  the  plaintiff.  In  1822,  Crosiiley 
being  dead,  Bayly  was,  on  the  petition  of  Reid,  removed  from  being  receiver, 
and  one  Stevenson  was  appointed  in  his  place.  The  order  by  which  that  ap- 
pointment was  made,  directed  Stevenson  to  conform  to  the  order  of  May,  1815, 
in  so  far  as  it  directed  the  receiver  to  pay,  to  the  plaintiff,  her  annuity  and 
interest  out  of  the  first  proceeds  of  the  estates  that  should  come  to  his 
hands,  and  to  ship  and  consign,  the  sugar  made  on  the  estates,  *^to  the  [*336] 
defendant  Stewart.  Stevenson  accordingly  consigned  the  sugar  to 
Stewart  and  Westmorland  ;  and  they,  by  his  desire,  and  in  compliance  with 
the  orders  of  the  court,  continued  to  pay  to  the  plaintiff  her  annuity  and  in- 
terest. On  the  6th  of  February,  1824,  an  order  was  made,  on  the  petition  of 
Bayly,  by  which  he  was  appointed  joint-receiver  with  Stevenson,  and  they 
were  directed  to  conform  to  the  directions  contained  in  the  order  made  on  the 
appointment  of  Stevenson,  and  such  of  the  other  orders  previously  made  on 
the  receivers  of  the  premises,  as  were  then  in  full  force.  In  pursuance  of  this 
last  order,  Bayly  and  Stevenson  continued  to  consign  the  produce  of  the  estates 
to  Stewart  and  Westmorland,  down  to  the  time  of  filing  the  bill ;  and  they 
continued  to  pay,  the  annuity  and  interest,  to  the  plaintiff  until  the  Ist  of  Jan- 
uary, 1825.  The  receipts  given  to  Stewart  and  Westmorland  for  the  sums 
paid  by  them  to  the  plaintiff,  expressed  the  payments  to  have  been  made  by 
the  hands  of  the  consignees. 

The  bill,  after  stating  as  above,  alleged  that  Stewart  and  Westmorland  had, 
from  time  to  time,  since  January,  1825,  received  large  consignments  of  sugar 
and  other  produce  from  Bayly,  (who,  by  the  death  of  Stevenson,  had  become 
the  sole  receiver,)  and  had  sold  the  same,  and  received  the  proceeds ;  that 
they  held  and  possessed  such  consignments  and  proceeds,  in  trust,  amongst 
other  things,  to  pay,  to  the  plaintiff,  her  annuity  and  interest,  but  that  they 
had  applied  the  same  to  their  own  use ;  and  that  the  armuity  and  interest  re- 
mained unpaid  since  the  1st  of  January,  1825.  The  bill  charged  that  Bayly,  l^ 
the  order  of  the  court  of  chancery  in  Jamaica,  under  which  he  was  ap- 
pointed receiver,  was  directed,  out  of  the  first  proceeds  of  the  ^estates,  [*337] 
to  pay,  to  the  plaintiff,  her  annuity  and  interest :  that  he  had  consigned, 
to  Stewart  and  Westmorland,  and  that  they  had  received  the  produce  of  the 
estates  subject  to  the  payment  of,  and  in  trust,  or  under  orders  to  pay  such 
annuity  and  interest :  that  Bayly  and  Reid  had,  from  time  to  time,  sent  letters 
to  Stewart  and  Westmorland,  directing  them  to  pay  the  annuity  and  interest 
out  of  the  first  moneys  arising  from  the  sale  of  the  produce  of  the  estates  ; 
and  that,  under  such  circumstances,  Stewart  and  Westmorland  were  trustees 
of  those  moneys  for  the  plaintiff,  to  the  extent  of  the  payments  due  to  her ; 
that,  in  consequence  of  some  large  mercantile  dealings  between  Bayly  and 
Stewart  and  Westmorland,  Bayly  had  become  indebted  to  them  lo  a  large 
amount,  and  that  they  were  colluding  with  him  for  the  purpose  of  procuring 
their  claims  against  him  to  be  satisfied  out  of  the  moneys  in  their  hands,  which 
were  due  to  the  plaintiff,  or  which  they  had  received  and  possessed  in  trust 
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for  the  plaintiff,  to  the  extent  of  the  payment  of  her  annuity  and  interest,  and 
that  Stewart  and  Westmorland  intended  to  apply  the  moneys  and  produce  to 
their  own  use,  in  satisfaction  of  their  claims  on  Bayly.  The  bill  prayed  for 
an  account  of  what  was  due,  to  the  plaintiff,  for  her  annuity  and  interest,  since 
the  1st  of  January,  1825,  and  of  the  produce  received  by  Stewart  and  West- 
morland since  that  time,  and  the  moneys  arisen  from  the  sale  thereof :  that 
Stewart  and  Westmoreland  might  be  decreed  to  pay,  to  the  plaintiff,  what  was 
due  to  her  for  her  annuity  and  interest,  out  of  the  moneys  arisen  from  the  pro- 
duce of  the  estates  consigned  to  them :  that  they  might  be  restrained  from  ap* 
plying  such  moneys  to  their  own  use,  or  to  any  other  purpose  than 
[*338]  that  of  paying,  to  the  plaintiff,  what  was  due  to  her ;  *and  that  the 
orders  of  the  court  of  chancery  in  Jamaica  might  be  enforced  for  the 
plaintiff^s  benefit. 

The  defendants  Stewart  and  Westmorland,  put  in  a  general  demurrer  to 
the  bill  for  want  of  equity. 

Mr.  Sugden,  and  Mr.  Pemberton^  for  the  defendants  in  support  of  the  de- 
murrer : — The  plaintiff  was  and  still  is  a  party  to  the  suit  iu  Jamaica.     The 
receiver  was  appointed,  if  not  upon  her  application,  with  her  consent ;  and  the 
payments  to  the  plaintiff,  were  directed  to  be  made  by  the  receiver,  and  not  by 
the  consignees,  over  whom  the  court  has  no  control,  and  who  are  liable  to  ac- 
count to  no  one  but  their  principals.     The  receivers  are  charged,  in  the  court 
in  Jamaica,  with  all  the  sums  which  they  receive.     The  plaintiff,  who  is  a 
party  to  the  suit  in  that  island,  has  a  right  to  call  on  them  to  pass  their  ac- 
counts there.     How  can  she  be  entitled  to  file  a  bill  here,  for  the  purpose  of 
taking  the  same  accounts,  against  the  agents,  as  she  has  taken,  in  Jamaica, 
against  the  principals.     If  this  plaintiff  can  file  a  bill  against  these  consignees, 
every  creditor  may,  on  the  same  principle,  file  a  bill  against  them.     A  cestui 
que  trust  has  no  right  to  follow  property  which  has  been  handed  over,  by  the 
trustee,  to  a  third  person.    If  a  decree  were  now  made,  the  receiver  might 
have  previously  passed   his  accounts  in  Jamaica,  and  paid  in  his  balances. 
It  is  not  improbable  that  the  rules  for  taking  accounts  in  Jamaica,  are  differ- 
ent from  what  they  are  here.     Is  then  the  account  taken  here,  or  the  account 
taken  in  Jamaica  to  be  binding  ?     The  accounts  cannot  be  taken, 
[*339]    against  the  *agent,  in  the  absence  of  the  principal.    If  this  bill  is  sus- 
tained, not  only  the  merchant  here,  but  the  officer  of  the  court  in 
Jamaica,  will  be  doubly  vexed  ;  for  a  right  of  action  against  him  will  be  given 
to  his  agents.    There  is  nothing  on  the  face  of  these  proceedings  which  can 
give  the  plaintiff  a  right  to  say  that  the  property  in  the  hands  of  the  consignees 
is  her  fund.     She  cannot  succeed,  unless  she  can  lay  her  hand  on  some  part 
of  the  property,  and  say  that  that  is  her  fund,  dedicated  to  pay  her  demand. 
The  plaintiff  cannot  make  out  such  a  case  of  appropriation  as  will  entitle  her 
to  the  relief  she  prays.     For  anything  that  this  couit  can  know,  the  receiver 
may  be  in  advance,  to  the  full  amount  of  the  consignments,  or  the  receiver 
may  have  other  demands  upon  the  estate,  for  the  extinction  of  which  the  whole 
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proceeds  of  ihe  consignments  may  be  required.  In  order  to  give  a  right  of 
suit  to  a  party  for  whose  benefit  a  sum  of  money  is  transmitted  to  a  third 
person,  that  person  must  bind  himself,  by  his  own  acts,  to  apply  it  for  the 
purpose  for  which  it  was  transmitted.  He  must  accept  it  for  that  purpose. 
The  mere  allegation  in  the  bill  that  these  defendants  were  trustees  for  the 
plaintiflf,  will  not  give  the  court  jurisdiction,  unless  it  is  borne  out  by  the  cir- 
cumstances of  the  case.  Though  the  defendants  might  have  received  orders, 
from  Bayly,  to  pay,  to  the  plaintiff,  her  annuity  and  interest,  it  does  not  appear 
that  those  orders  were  communicated  to  the  plaintiff.  These  defendants 
never  entered  into  any  engagements  to  make  the  payments.  They  may  have 
received  the  consignments  under  orders  to  pay  the  plaintiff's  demands,  but  they 
have  not  acquiesced  in  those.ordcrs.  If  the  plaintiff  has  any  claims, 
she  may  enforce  them  against  Bayly.  '^WiU tarns  v.  Everett^if))  [*340] 
WorrallY.  Harford^{c)    Wallwyn  v.  CouUs,{d)  Ex  parte  South.{e) 

Mr.  Bickersteth^  and  Mr.  Spedding^  for  the  plaintiff : — These  merchants 
have  been  in  the  course  of  receiving  money  for  a  purpose  which  they  have 
long  applied  it  to :  would  it  not  then  be  extraordinary  if  they  could  not  be  com- 
pelled to  go  on  in  the  same  course  ?  The  plaintiff  is  directed,  by  the  orders, 
to  be  paid  out  of  the  first  proceeds  of  the  estate.  The  receiver,  in  the  first  in- 
stance, consigns  the  goods,  and  gives  directions  that,  unless  the  consignees 
will  undertake  to  pay  the  plaintiff,  the  goods  are  to  be  delivered,  not  to  the 
consignees,  but  to  the  plaintiff.  It  was  only  by  the  consent  of  the  plaintiff  that 
the  consignees  could  have  receiyed  the  proceeds.  The  consignees  have  al- 
ways received  the  goods  on  a  clear  understanding  that,  out  of  the  proceeds,  the 
plaintiff  was  to  be  paid.  No  express  contract  is  required  to  give  to  the  plain- 
tiff the  right  which  she  is  seeking  to  enforce.  It  is  sufficient  that  one  may  be 
implied  from  the  proceedings  that  have  taken  place.  The  consignees  have  re^ 
ceived  these  proceeds  under  the  orders,  for  the  purpose  of  applying  them  ac- 
cording to  the  orders  ;  but,  instead  of  doing  so,  they  have  applied  them  to  pay 
a  debt  due  to  them  from  Bayly.  Here  is  a  right  in  a  particular  fund  declared  ; 
and  that  fund  is  traced  to  the  hands  of  a  particular  person.  By  acting  in  obe- 
dience to  the  orders,  the  consignees  have  acknowledged  the  trust ;  the 
plaintiff  has  acted  on  the  faith  of  it;  and,  by  that  means,  the  ^relation  [*341] 
of  trustee  and  cestui  que  trust  was  established.  They  have  never  ter- 
minated that  relation,  except  by  a  breach  of  the  engagement.  The  condition 
which  was  imposed  on  the  first  coDsignees,  must  be  considered  to  have  been 
imposed  on  all  the  subsequent  consignees. 

Mr.  Pemberton^  in  reply : — If  the  defendants  have  contracted  to  pay  the 
moneys  to  the  plaintiff,  can  she  file  a  bill  against  them  in  this  court  ?  Ought 
she  not  to  have  brought  an  action  for  money  had  and  received  to  her  use  ?  If 
the  case  be  as  it  is  represented,  what  have  the  Fitzgeralds  and  the  other  de- 
fendants to  do  with  it  ?    The  receipts  express  that  the  moneys  were  paid  by 

(&)  14  Eait,  583.  (c)  8  Vet.  4.  (rf)  3  Mcr.  707.  \,e)  3  Swanit.  393. 
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the  defendants,  as  the  agents  of  the  receivers.  Their  principals  acted  under 
the  orders  of  the  court  in  Jamaica,  but  the  defendants  did  not.  The  allega- 
tion, in  the  bill,  is  that  the  receivers,  from  time  to  time,  gave  us  oiders  to  pay 
the  money  to  the  plaintiff;  but  the  bill  also  states  that  we  have  .now  received 
contrary  directions. 

The  Vice-Chancellor  : — I  think  that  there  is  sufficient  charge  in  this  bill 
to  make  the  defendants  liable  to  account,  to  the  plaintiff,  for  the  sums  io 
their  hands. 

The  short  state  of  the  case  is  this. — [His  Honor  here  detailed  the  material 
contents  of  the  bill.] — I  do  not  intend  to  disturb  the  rule  of  law  as  it  is  esta- 
blished by  Williams  t.  Evtritt ;  but  that  case  does  not  govern  the  present 
one ;  for  all  that  it  decides  is  that,  where  an  order  is  given  by  a  debtor, 
[*342]  to  a  third  'person,  to  pay  a  sum  of  money  to  his  creditor,  and  that 
third  person  refuses  to  comply,  the  creditor  cannot  maintain  an  action 
against  him  for  the  amount.  Scott  v.  Porcher,{f)  is  a  decision  to  the  same 
effect :  and  I  apprehend  that  both  those  cases  are  undisputed  law.  Here  it 
appears  that  express  directions  were  given  to  Stewart  and  Westmorland,  to 
apply  the  proceeds  of  the  consignments,  to  keep  down  the  annuity  and  interest 
due  to  the  plaintiff;  and  that,  from  the  time  when  the  receivers  were  first  ap- 
pointed, down  to  1825,  the  consignees  acted  tind«r  the  orders  by  which  the 
plaintiff  received  her  annuity  and  interest ;  and  it  is  charged  that  Stewart  and 
Westmorland  have,  since  1825,  received  directions  to  keep  down  the  annuity 
and  interest.  In  this  case  it  has  been  notified,  to  the  plaintiff,  that  the  con- 
signees have  been  directed  to  pay  to  her  the  annuity  and  interest ;  and  when 
it  is  stated  that  they  hold  the  moneys  under  an  express  trust  to  pay  her,  and 
are  colluding  with  Bayly  for  the  purpose  of  procuring  their  claims  against  him 
to  be  satisfied  out  of  the  moneys  in  their  hands  which  are  due  to  the  plaintiff, 
I  cannot  but  take  it  to  be  stated  that  they  hold  the  moneys  applicable  to  the 
plaintiff's  claim,  and  that  they  are  colluding  with  Bayly  to  defeat  that  claim. 

This  court  is  not  ousted  of  its  jurisdiction  because  the  plaintiff  might  have 
•brought  an  action,  against  Stewart  and  Westmorland  for  the  amount  of  the 
annuity  and  charge.[l]  That  objection  was  raised,  by  the  court  itself,  in  Scott 
V.  Porcher^ig)  and  was  answered  by  Mr.  Bell ;  and  Sir  W.  Grant,  M.  R., 
made  a  decree  for  the  plaintiffs.  My,  opinion,  therefore,  is,  without 
[*343]  meaning  to  disturb  any  rule  of  law,  that  there  is  ^enough  on  this  re- 
cord to  enable  me  to  say  that  these  defendants  must  answer  the  bill ; 
and  I  should  be  defeating  the  law  if  I  did  not  make  the  order  I  now  do. 

Demurrer  overruIed.[l] 

(/)  3  Mcr.  653.  {g)  See  3  Mer.  659. 

[1]  Vide  Blain  ▼.  Agmr,  ante,  295. 

[3]  Affirmed  2  Rum.  8tk  M.  457,  but  on  diffcfcnt  grounds  from  llioise  vtated  almTe. 
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Noble  v.  Cabs. 

1838 ;  17th  Jane,  19th  November,  and  5th  December. — Tenant  far  Uff  and  remainderman. 
Devise  to  trasteev  and  their  heirs  during  the  life  of  A.  in  trust  for  A.  aud  after  his  decease,  to  B. 

in  fee. 
The  trustees  rscoTer,  in  A.*s  lifevtime,  damagas  for  brcaeh  of  oovenanta  in  a  leaae  granted  by  the 

tesiatrix,  and  still  subsisting,  A.  dies.    Tbo  damages  belong  to  her  estate. 

Mary  Edwards,  widow,  by  her  will,  bearing  date  the  13th  of  October, 
1787,  devised  unto  John  Cass  and  Samuel  Abbolt>  and  their  heirs,  a  freehold 
messuage,  land  and  premises,  at  Walihamstow,  upon  trust,  for  her  daughter, 
Ann  Edwards,  during  her  life ;  and  after  her  decease,  to  the  use  of  Cass  and 
Abbott,  and  the  survivor  of  them^  and  the  heirs  of  such  survivor,  during  the 
life  of  the  testatrix's  niece,  Ann  Noble,  then  the  wife  of  Joseph  Noble,  in  trust 
to  pay  to  her  the  rents  and  profits  thereof  during  her  life,  for  her  separate  use; 
and,  after  her  decease,  the  testatrix  devised  the  premises  unto  such  child  or 
children  of  Ann  Noble  as  should  be  living  at  her  decease,  as  tenants  in  com- 
mon io  fee  simple ;  and  she  appointed  Ann  Edwards,  and  Cass  and  Abbotti 
her  executors. 

The  testatrix  died  on  the  Idth  of  September,  1789,  and  her  will  was  proved 
by  all  her  executors. 

Upon  the  death  of  the  testatrix,  the  trustees  paid  the  rents  of  the  premises 
at  Waltharostow  to  Ann  Edwards,  during  her  life.     She  died  on  the 
19th  of  'October,  1794,  and,  upon  her  death,  the  trustees  paid  the   [*344] 
rents  to  Ann  Noble.    Cass  survived  Abbott,  and  died  in  May,  1805, 
intestate,  leaving  the  defendants,  Elizabeth  Cass  and  Phebe  Cass,  his  only 
children,  his  co-heirs. 

By  an  indenture  dated  the  1st  of  September,  1783,  the  testatrix  had  de- 
mised the  premises  to  Joseph  Noble  from  the  24th  of  June  then  last,  for  five 
years,  at  the  rent  of  12/.,  and,  from  the  24th  of  June,  1788,  for  sixty-one  years, 
at  the  rent  of  30/. 

After  divers  mesne  assignments,  the  term  became,  in  the  year  1814,  vested 
in  John  Strettle  Brickwood  ;  and,  in  the  same  year,  Elizabeth  Cass  and  Phebe 
Cass  brought  an  ejectment  for,  and  recovered  possession  of  the  estate.  In 
Trinity  term,  1815,  the  same  persons  brought  an  action  against  Brickwood, 
for  breach  of  the  covenants  in  the  lease,  and  for  dilapidations  of  the  premises, 
and  obtained  a  rerdict  for  500/.  damages.  The  defendants,  upon  receiving 
that  sum,  invested  it  in  the  purchase  of  672/.  2«.  four  per  cent,  annuities, 
in  their  own  names.  On  the  llih  of  March,  1819,  Ann  Noble  died  intestate* 
leaving  the  said  Joseph  Noble,  her  husband,  her  Rurvivin|t«  and  the  plaintiflfs, 
and  the  defendant,  Sophia  Noble,  her  children.  Sophia  Noble  afterwards  took 
out  letters  of  administration  to  her  late  mother  ;  and,  upon  the  death  of  Joseph 
Noble,  his  son,  the  plaintiff  Joseph  Richard  Noble,  took  out  letters  of  admin- 
istration to  him. 

The  bill  prayed  that  the  dividends  accrued  due  on  the  672/.  2s.  stock,  in  the 
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life-time  of  Ann  Noble,  might  be  paid  to  the  defendant  Sophia  Noble, 
[*345]  the  ^personal  representative  of  Ann  Noble,  and  that  the  dividends 
since  accrued  due,  together  with  the  capital,  might  be  transferred  and 
paid  to  the  plaintiffs  and  the  defendant  Sophia  Noble. 

The  defendants,  Elizabeth  Cass  and  Phebe  Cass,  in  their  answer,  said  that, 
in  the  year  1814,  an  ejectment  was  brought,  in  their  names  and  on  their  be- 
half, to  obtain  possession  of  the  estate  at  Walthamstow,  and  that  they  recover- 
ed judgment  in  such  action,  and  that  possession  of  the  premises  was  delivered 
to  them  ;  that,  in  Trinity  term,  1815,  they  caused  an  action  of  covenant  to  be 
commenced  against  Brickwood,  for  damages  for  breach  of  covenants  in  the 
lease  and  dilapidations  of  the  estate,  and  that  they  declared,  in  that  action,  as 
assignees,  for  the  life  of  Ann  Noble,  of  the  reversion  of  the  premises  expec- 
tant upon  the  lease,  and  that  they  recovered  a  verdict  for  500/.  damages  :  they 
added  that  they  had  been  advised  that  it  was  doubtful  whether  the  5001.  re- 
covered in  the  action  of  covenant,  were  to  be  considered  as  a  compensation 
for  the  injury  done  to  the  estate,  which  the  defendants  held,  in  the  freehold 
premises,  for  the  life  of  Ann  Noble,  and  in  trust  for  her,  and,  consequently,  as 
forming  part  of  her  personal  estate,  or  as  a  compensation  for  the  injury  done 
to  the  inheritance,  and  consequently,  subjecti  as  land,  to  all  the  same  uses  to 
which  the  freehold  premises  were  limited  by  the  will. 

Mr.  Sugdetij  and  Mr.  Parker,  for  the  plaintiffs,  contended  that  the  testatrix 
had,  in  the  first  instance,  given  the  fee  simple  in  the  estate  at  Walthamstow  to 
the  trustees ;  and,  therefore,  that  they  recovered  in  the  action,  not 
[^346]  only  for  the  benefit  of  Ann  Noble,  but  of  *all  those  who  were  in- 
terested in  the  inheritance  ;  and  that,  consequentlyi  the  500/.  formed 
part  of  the  inheritance. 

Mr.  Preston^  and  Mr.  Garratt,  for  the  defendants,  Elizabeth  Cass  and 
Phebe  Cass  : — If  during  the  life  of  a  tenant  for  life,  a  stranger  wrongfully 
cuts  timber  on  the  estate,  the  tenant  for  life  may  bring  an  action  of  trespass 
against  him,  and  the  reversioner  has  a  separate  and  distinct  action.  Now, 
what  have  we  in  our  hands  that  belongs  to  the  reversioner  ?^  Where  is  the 
right  at  law  upon  which  equity  is  to  ingraft  its  jurisdiction  ?  If  there  is  no 
right  at  law,  there  can  be  none  in  equity.  A  reversioner  never  gets  any  of  the 
damages  that  have  been  recovered  by  a  tenant  for  life. 

Mr.  Keene,  Mr.  Lloyd^  and  Mr.  Paynter^  appeared  for  other  parties. 

The  Vice-chancellor  : — ^Tho  question,  in  this  case,  is,  whether  the  fund 
in  question  belongs  to  the  children  of  Ann  Noble.  It  was  urged,  in  the  ar- 
gument, that  the  damages  were  something  accruing  to  the  inheritance ;  but  no 
authority  was  produced  to  show  that  a  court  of  equity  has  ever  held  that  dama- 
ges were  any  thing  but  the  personal  estate  of  the  person  who  recovered 
them  ;  and  it  appears  to  me  that  I  should  be  introducing  a  new  equity,  if  I 
were  to  hold  that  damages  recovered  in  an  action  for  a  breach  of  a  covenant 
running  with  the  land,  are  to  be  considered  as  part  of  the  inheritance. 

Then  it  was  said,  that  this  case  might  be  likened  to  a  case  where  an 
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insurance  against  fire  is  effected  by  *a  tenant  for  life  ;  and  it  was  [*d47] 
asserted  that,  if  the  money  was  recovered  from  the  office,  it  must  be 
considered  as  going  with  the  land.  This  point  was  certainly  urged  in  argu- 
ment in  the  case  of  Norris  v.  Harriso%{a)  but  no  authority  was  cited  in  sup- 
port of  it.  The  decision  there  turned  on  the  acts  of  the  party,  and  the  expres- 
sions in  the  will,  and  not  on  any  abstract  rule  of  equity,  that  the  money  paid 
on  the  policy  of  insurance  effected  by  the  tenant  for  life,  was  to  be  considered 
as  belonging  to  the  inheritance.  The  Vice-Chancellor  in  his  judgment,  after 
stating  that  he  thought  that  Webb  was  clearly  entitled  to  the  fund,  proceeds 
thus  :  '*  the  testator,  William  Bell,  appears  by  his  will,  to  ha^e  thought  so,  for 
he  conscientiously  states  the  circumstances.  He  appears  to  set  apart  the 
money  as  belonging  to  the  remainderman,  describing  it  as  part  of  and  be- 
longing to  what  was  the  real  estate  of  his  brother  John  Bell.  If  the  house 
had  been  rebuilt,  it  would  have  gone  to  the  persons  successively  entitled. 
The  insurance  was  for  the  benefit  of  all  parties.  The  money  was  not  laid  out 
but  set  apart  to  ameliorate  and  restore  the  real  estate.  Those  who  claim 
under  the  testator  cannot  dispute  his  abandonment  of  any  claim  on  this  fund. 
It  is  evident  that  both  John,  and  the  testator  William  Bell,  considered  this 
money  as  liable  to  the  uses  of  the  settlement."  I  think,  therefore,  that  this 
case  is  no  authority  for  me  to  say  that  these  damages  are  to  be  considered  as 
an  accretion  to  the  inheritance. 

Where  a  case  is  at  all  doubtful,  the  best  way  is  to  follow  the  law. 
Now,  Littlfton  says:  (6)  "Also  as  to  ^actions  personals,  tenants  in  [*348J 
common  may  have  such  actions  personals  jointly  in  all  their  names,  as 
of  trespass,  or  of  offences  which  concern  their  tenements  in  common,  as  for 
brealiing  their  houses,  breaking  their  closes,  &c.  In  this  case,  tenants  in  com- 
mon shall  have  one  action  jointly,  and  shall  recover  jointly  their  damages,  be- 
cause the  action  is  in  the  personalty,  and  not  in  tlie  reahy."  And  Lord  Coke, 
in  commenting  on  this  section  says :  "  If  the  aunt  and  niece  join  in  an  action 
of  waste,  for  waste  done  in  the  life  of  the  other  sister,  the  aunt  shall  recover 
the  damages  only,  because  the  same  belongs  not  by  law  to  the  niece." (c) 
Therefore  it  is  plain  that  the  spirit  of  the  law  is  that,  with  respect  to  injuries  to 
land  for  which  damages  are  to  be  recovered  by  personal  action,  the  person  who 
brings  the  action  is  entitled  to  the  damages.  My  opinion,  therefore,  is  that 
tke  principal  fund  belongs  to  the  administratrix  of  Ann  Noble.(eO 

Bill  dismissed,  with  costs> 

(a)  9  Mtdd.  968.  (6)  Sect.  315. 

(fi)  Co.  Litt  198,  a.  id)  &9%  Evelyn  v.  BaddUh,  1  Holt*i  N.  P.  C.  543. 
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Thomas  v.  Montgomery. 

1823  ;  12tb  tod  14th  June. — Application  of  payments. — Legacy. 

In  the  progreM  of  a  suit  for  the  administration  of  a  testator's  assets,  which  were  more  than  taffiei- 
ent  to  pay  the  legacies  with  interest,  it  was  ordered  that  the  master  should  ascertain  onr 
fourth  part  of  the  legacies  and  interest,  and  that  the  same  should  be  paid  out  of  a  fand  \n  the 
cause :  held,  that  the  payment  ought  to  be  applied,  first,  in  discharge  of  the  whole  of  the 
interest  on  the  legacies,  and  Chen  in  the  reduction  of  one-fourth  of  the  principal. 

The  late  Duke  of  Queensberry  died  on  the  23d  of  December,  1810,  having 
given,  by  his  will,  legacies  to  a  large  amount,  which  he  directed  should  be 
paid  within  three  months  after  his  deceasre.  By  an  order  made  in  the 
[•3491  cause,  on  the  14th  of  August,  1817,  with  the  ^concurrence  of  the  resi- 
duary legatees,  it  was  referred  to  the  master  to  compute  interest  on 
the  legacies,  from  the  date  of  a  former  report,  and  to  add  the  same  to  the 
amount  of  what  he  had  then  reported  to  be  due  for  principal  and  interest  of 
such  legacies  ;  and  he  was  to  ascertain  one-fourth  part  of  what  was  due,  to 
each  of  the  legatees,  on  account  of  their  legacies  and  interest.  And  it  was  or« 
dered  that  so  much  of  a  certain  fund  in  the  cause,  as  would  be  sufficient  to 
raise  what  the  master  should  certify  to  be  the  one-fourth  part  of  the  legacies 
and  interest,  should  be  sold  ;  and  that,  out  of  the  money  to  arise  by  the  sale,  the 
one-fourth  part  of  the  legacies  and  interest  should  be  paid  to  the  persons  to 
whom  the  master  should  certify  the  same  to  be  due.  In  January,  1818,  the 
master  reported  what  was  due  for  interest  on  the  legacies,  and  added  the 
amount  to  the  principal,  and  then  stated  what  was  one-fourth  part  of  the  ag- 
gregate sum.  That  fourth  part  was  afterwards  paid.  By  another  order,  of 
the  2l8t  of  May,  1824,  the  master  was  directed  to  take  an  account  of  what  re- 
mained due  to  the  legatees,  for  principal,  in  respect  of  their  legacies,  at  the  date 
of  his  report  of  January,  1818,  after  deducting  the  payment  then  made,  from 
the  amount  of  the  principal  and  interest,  as  found  by  the  last  mentioned  report; 
and  to  compute  interest  upon  what  he  should  find  to  be  so  remaining  due  to 
the  legatees,  after  such  deduction,  and  add  such  interest  to  what  he  should  find 
to  have  remained  due  to  such  legatees,  down  to  the  date  of  his  report  to  be 
made  in  pursuance  of  that  order.  It  appeared,  by  the  report  made  in  obedi- 
ence to  this  last  order,  that  the  master,  in  taking  the  account  directed  by  it,  had 
ascribed  the  payment  made  under  the  order  of  August,  1817,  in  dis- 
[•350]  charge,  first,  of  the  interest  then  due  on  the  legacies,  •and  then  of  so 
much  of  the  principal  as  that  payment  would  extend  to  discharge.  To 
this  report  an  exception  was  taken  by  the  residuary  legatees,  who  were  de- 
fendants. 

The  exception,  after  setting  forth  the  order  of  August,  1817,  submitted  that, 
after  the  payment  thereby  directed  was  made,  the  one-fourth  part  of  the  le^- 
cies,  and  the  one-fourth  part  of  the  interest,  became  distinguished  by  virtue  of 
that  order,  and  that  threefourth  parts  only  of  the  said  legacies  then  re- 
mained due. 
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Mr.  Home,  Mr.  Sugden^  Mr.  Treslove  and  Mr.  Lynch,  in  support  of  the 
exception :— The  master  has  put  a  construction  upon  the  order  of  August, 
1817,  which  is  contraiy  both  to  its  language  and  to  its  spirit;  for,  instead  of 
referring  the  payment  to  the  discharge  of  a  fourth  of  the  principal  and  interest, 
he  has  applied  it,  in  the  first  place,  to  the  discharge  of  all  the  interest.  The 
order  must  be  construed  according  to  the  rights  of  the  parties  ;  and,  when  that 
order  was  obtained,  the  legatees  could  not  hafe  gotten  a  single  shilling  hostilely 
to  the  residuary  legatees.  The  object  of  the  court  was  not  to  put  the  legatees 
in  a  better  situation  than  if  the  cause  had  been  regularly  heard  for  further  direc- 
tions. They  would  then  have  been  entitled  to  receive  their  legacies,  with 
simple  interest  only;  but,  if  the  master's  construction  is  adopted,  they  will,  in 
e£fect,  receive  compound  interest,  and  injustice  will  be  done  to  the  itesiduary 
legatees,  who  would  not  have  consented  to  the  order,  unless  they  had  construed 
the  prayer  of  the  petition  in  the  same  manner  as  they  now  contend  that  this 
order  ought  to  be  construed.  Suppose  that,  in  the  ordinary  case  of 
•debtor  and  cre.ditor,  a  letter  were  written,  by  the  creditor  to  the  debtor,  [*35l  J 
informing  him  that  a  large  sum  was  due  for  principal  and  interest,  and 
requesting  to  be  paid  one-fourth  of  the  debt,  and  one-fourth  of  the  interest; 
and  the  debtor  were  to  write,  to  the  creditor,  that  he  sent  him  one-fourth  of  the 
debt,  and  one-fourth  of  the  interest :  would  the  debtor  be  authorized  to  apply 
the  money  so  sent  to  the  extinction  of  the  interest,  before  he  carried  any  part 
of  it  to  the  reduction  of  the  capital  ?  The  only  question  is,  whether  or  not  the 
legatees  are  bound  to  receive  the  indulgence  of  the  court  in  the  manner  in 
wliich  the  court  was  pleased  to  grant  it,  so  as  to  leave  three-fourths  only  of  the 
capital  due. 

Mr.  Bickerstethf  Mr.  Rose^  Mr.  Roupell,  and  Mr.  Boteler,  for  the  legatees :- — 
By  the  will,  the  legatees  were  entitled  to^have  their  legacies  paid,  at  a  certain 
short,  limited  period  after  the  death  of  the  testator :  but,  before  they  could  be 
paid,  certain  claims  upon  the  testator's  assets  arose,  and  in  consequence  of 
those  claims,  the  legatees  could  not  have  immediate  payment;  but  the  court, 
upon  the  petition  of  the  legatees,  ordered  certain  sums  to  be  set  apart  to  ai\- 
Bwer  those  claim?,  and  then  directed  the  payment  in  question  to  be  made. 
Now  a  payment  on  account  being  to  be  made,  in  a  case  where  principal  and 
interest  are  due,  is  it  not  of  the  essence  of  justice,  and  according  to  the  custom 
of  all  mankind,  to  attribute  that  payment,  first,  to  the  discharge  of  the  interent, 
and  then  to  appropriate  the  remainder  to  the  discharge  of  the  principal.  All 
transactions  of  such  a  nature  proceed  upon  this  principle,  that  the  person  who 
receives  money  is  to  apply  it,  first,  to  the  discharge  of  that  which  is 
not  productive  to  him,  to  compensate  him  for  ♦the  delay  which  he  has  ['352] 
suffered.  The  object  of  the  petition  was,  that  the  aggregate  amount 
of  principal  and  interest  should  form  one  sum  ;  and  the  order  proceeds  in  the 
same  manner,  and  treats  it  as  one  sum.  If  the  court  had  not  intended  to  apply 
the  ordinary  rule  in  such  cases,  the  order  must  have  been  expressed  in  totally 
different  terms  ;  for  then  it  must  have  directed  the  master  to  ascertain  one- 
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fourth  of  what  was  due  to  the  legatees,  for  principal,  and  one-fourth  of  what 
was  due  to  them,  for  interest ;  and  that  one-fourth  of  the  principal,  and  one- 
fourth  of  the  interest  should  be  paid.  By  the  order  of  May,  1824,  the  roaster 
was  directed  to  take  an  account  of  what  remained  due  to  the  legatees,  for  the 
principal  only,  of  their  legacies.  This  shows  that  it  was  considered  as  quite 
clear  that  a  portion  of  the  principal  only,  could  remain  due  after  the  payment 
directed  by  the  previous  order. — 

[The  Vice-chancellor : — Was  there  any  legacy  so  constituted  as  that  one- 
fourth  of  the  principal  and  interest  of  it  would  be  less  than  the  amount  of  the 
interest  ?] 

— No :  and  therefore  the  legatees  never  could  have  had  compound  interest ; 
and  the  subsequent  order  takes  it  for  granted,  that  one-fourth  of  the  principal 
and  interest  exceeded  the  amount  of  the  interest ;  for  it  directs  the  master  to 
compute  what  was  due  for  the  remaining  principal  money. 

The  Vice-Chancellor  : — The  master,  in  pursuance  of  the  order  of  Au- 
gust, 1817,  has  made  his  report,  and  taken  an  account,  so  as  to  gi?e,  to  the 
legatees,  the  benefit  of  the  payments  which  had  been  made,  by  applying  them, 
in  the  first  instance,  in  discharge  of  the  whole  of  the  interest,  and 
[*353]  *then  in  discharge  of  part  of  the  principal ;  and  the  question  raised  by 
the  exception  is,  whether  this  course  of  proceeding  were  right  or 
wrong.[l]  Now  it  appears  to  me  that,  if  the  court  had  e?er  meant  that  the 
payment  was  to  be  made  in  any  other  manner  than  as  the  master  conceived, 
nothing  was  so  easy  as  for  the  court  to  express,  in  terms,  that  that  should  be 
the  form  of  payment.  But  the  court  has  used  a  phrase  that  appears  inconsist- 
ent with  that ;  for  it  has  directed  that  the  master  should  certify  the  amount  of 
one«fourth  of  the  principal  and  interest,  and  not  one-fourth  of  the  principal  and 
one-fourth  of  the  interest,  that  is,  it  directs  only  that  one-fourth  of  the  gross 
amount  should  be  paid,  and  has  left  it  to  the  law  to  determine  how  the  paymeDt 
should  be  applied* 

Now,  it  is  admitted  that  the  assets  are  more  than  suflScient  to  pay  the  princi- 
pal and  interest  of  the  legacies.  How  then  are  the  residuary  legatees  to  be 
pwid,  until  the  pecuniary  legatees  have  received  all  that  is  due  to  them  for  prin- 
cipal and  interest.  And,  without  entering  into  the  question  of  law  as  to  the 
pecuniary  and  residuary  legatees,  it  is  sufiicient  to  say  that  it  is  the  peculiar 
privilege  of  the  pecuniary  legatee  to  have  his  legacy  paid,  if  there  be  sufficient 
to  do  so ;  and,  therefore,  my  opinion  is,  that  the  master's  report,  in  this  case, 
should  be  confirmed,  and  that  the  exception  should  be  o?emiled.[2j 

[1]  Vide  Si€teofConnectieut  r.  Jaeluon,  1  Jobni.  Ch.  Rep.  17.     Grant  t.  OrmU,  8  Sim.  SO* 
;21  S.  C.  1  Run.  &,  M.  729. 
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1828 ;  13th  Jane.—  WiU^^Con9iructum.-^Ve9iing  of  portioM, 

Testator  gave  to  his  widow  a  life  interest  in  a  fond,  with  a  power  of  appointment*  amongst  all  his 

children  liring  at  her  death  ;  and,  in  default  of  appointment,  directed  the  fand  to  be  divided 

amongst  all  soeh  children,  with  a  gift  of  er  to  the  widow,  in  case  all  the  children  died  before 

their  sbarss  became  payable. 
The  widow  appointed  the  fund  to  the  two  sunriTing  children  ;  one  of  them  died  in  her  lifetinM. 

Held  that  the  only  surviving  child  took,  npon  the  widow's  death,  the  whole  of  the  fund. 

James  Record  made  his  will,  dated  the  27th  of  October,  1789,  and  which 
was,  partly,  as  follows :  "All  my  copyhold  and  leasehold  estates,  and  also  all 
the  rest  and  residue  of  my  estate  and  effects,  both  real  and  personal,  of  what 
nature  or  kind  soever  the  same  may  be  or  consist  of  at  the  time  of  my  death,  I 
give,  devise  and  bequeath  unto  my  wife,  Mary  Record,  Richard  Burton,  and 
John  Hayter,  or  the  survivors  or  survivor  of  them,  their  heirs,  executors,  admin- 
istrators and  assigns,  in  trust  to  sell  and  dispose  of  the  same,  as  soon  as  con- 
veniently may  be  after  my  decease,  in  such  manner  as  my  said  wife  and  the 
said  Richard  Burton  and  John  Hayter,  or  the  survivors  or  survivor  of  them, 
shall  judge  best ;  and  then  to  put,  place  out  and  invest  all  the  moneys  arising 
therefrom  (after  payment  of  the  expense  of  such  sale)  in  their  names,  in  some 
of  the  public  funds,  or  on  government  or  parliamentary  securities,  or  on  such 
other  good  securities,  at  interest,  as  my  said  wife,  and  the  said  Richard  Bur- 
ton and  John  Hayter,  or  the  survivors  or  survivor  of  them,  shall  think  fit,  upon 
the  trusts  and  to  and  for  the  uses,  intents  and  purposes  hereinafter  mentioned  ; 
that  is  to  say,  upon  trust  to  pay  the  yearly  interest,  dividends  and  produce 
thereof  unto  my  said  wife,  or  otherwise  permit  and  suffer  her  to  receive  the 
same,  for  and  during  the  term  of  her  natural  life ;  and,  from  and  after  her 
decease,  upon  trust  to  pay  and  divide  the  whole  unto  and  amongst  all  and  every 
my  child  or  children,  as  shall  be  living  at  the  time  of  the  death  of  my 
said  wife,  in  such  parts  and  proportions,  ^manner  and  form,  as  my  said  [*355J 
wife,  in  her  life-time,  shall,  by  any  deed  or  instrument  in  writing,  or 
by  her  last  will  and  testament,  duly  executed  and  attested,  direct,  limit,  or 
appoint  the  same  ;  and,  in  default  thereof,  then  upon  trust  to  pay  and  divide 
the  same  unto  and  amongst  all  and  every  such  child  and  children,  in  equal  parts 
and  proportions,  share  and  share  alike,  to  such  of  them  as  shall  be  a  son  or 
sons,  at  his  or  their  age  or  ages  of  twenty-one  years,  and  to  such  of  them  as 
shall  be  a  daughter  or  daughters,  at  her  or  their  age  or  ages  of  twenty-one 
years,  or  day  or  days  of  marriage,  which  shall  first  happen,  provided  such  mar- 
riage be  with  the  consent  of  my  said  trustees,  or  the  survivors  or  survivor  of 
them ;  and,  in  the  mean  time,  I  order  and  direct  that  the  interest  of  the  respec- 
tive share  or  shares  of  such  child  or  children  shall  be  paid  and  applied  for  and 
towards  his,  her,  or  their  maintenance  and  education,  until  his,  her,  or  their 
share  or  shares  shall  become  payable  as  aforesaid ;  and  I  do  hereby  also 
authorize  and  empower  my  said  trustees,  during  the  life-time  of  my  said  wife, 
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provided  the  same  be  wilh  her  consent,  and  afterwards,  to  apply  the  respective 
part  or  share  of  any  of  my  children,  or  so  much  thereof  as  they  shall  judge 
necessary,  in  order  to  put  and  place  out  such  children  to  business,  or  any  suit- 
able employ  as  may  be  thought  best  by  my  said  trustees  ;  but  in  case  it  should 
happen  that  all  my  children  shall  die  before  their  shares  shall  become  payable 
by  virtue  of  this  my  will,  then  I  give  and  bequeath  the  wliole  of  the  said  estates 
and  premises  hereinbefore  mentioned  to  be  settled  as  aforesaid,  unto  my  said 
wife  Mary  Record,  her  heirs,  executors,  administrators  and  assigns.    Provided 

nevertheless,  and  it  is  my  express  will  and  meaning  that,  in  case  my 
[•356]    said  *wife  shall  marry  or  take  any  future  husband,  that  then  and  in 

that  case  I  order  and  direct  that  the  said  estates  and  premises  herein- 
before limited  to  her  for  her  life  as  aforesaid,  shall  immediately  go  to  and 
devolve  upon  my  said  children,  in  such  manner  as  the  same  would  do  in  case 
she  was  naturally  dead,  and  be  paid  and  applied  by  my  trustees  accordingly : 
and  lastly,  I  do  hereby  nominate,  cons^titute,  and  appoint  my  said  wife,  Mary 
Record,  together  with  the  said  Richard  Burton,  executrix  and  executor  of  this 
my  will,  and  also  guardians  of  my  children." 

The  testator  died  in  June,  1795,  leaving  his  wife  and  four  children,  namely, 
the  defendant,  James  Record,  and  Mary  Bielefield,  and  two  others,  who  both 
died  under  age  and  unmarried.  In  July,  1797,  Mary  Record,  the  daughter, 
with  the  consent  of  the  trustees  of  her  father's  will,  married  the  defendant, 
John  Henry  Bielefield.  In  April,  1798,  she  attained  the  age  of  twenty-one.  By 
a  deed  poll,  dated  the  30th  of  June,  1823,  Mrs.  Record,  in  exercise  of  the 
power  given  by  the  will,  appointed  part  of  the  property,  the  subject  of  it,  to  her 
son  James  Record,  and  the  remainder  to  her  daughter  Mary  Bielefield.  In 
March,  1827,  Mrs.  Bielefield  died,  and  her  husband  became  her  administra- 
tor. Mrs.  Record  died  in  May,  1823,  having  appointed  the  plaintiff  her 
executor. 

The  bill  alleged  that,  according  to  the  true  construction  of  the  testator's 
will,  Mrs.  Record  had  a  power  of  appointment  amongst  such  children  only  of 
the  testator  as  should  survive  her,  and  that,  in  default  of  her  exercising  the 

power,  the  trust  funds  were  divisible  between  such  surviving  children  ; 
[•357]    and  that,  as  •Mary  Bielefield  died  in  the  life-time  of  Mrs.  Record,  she 

did  not  become  entitled  to  any  part  of  the  property-  Whereas  the  de- 
fendant J.  H.  Bielefield  insisted  that  the  appointment  made  by  Mrs.  Record  was 
good  and  valid,  or  at  least,  that,  in  default  of  appointment  the  trust  funds  were 
limited  by  the  will,  so  as  to  confer  vested  interests  on  the  children  of  the  tes- 
tator, as  to  sons  at  twenty-one,  and  as  to  daughters  at  twenty-one  or  marriage, 
with  consent,  although  they  might  not  survive  Mrs.  Record  ;  and  that  Mary 
Bielefield,  therefore,  did,  by  virtue  of  the  appointment,  become  entitled  to  so 
much  of  the  trust  premises  as  were  thereby  appointed  to  her,  or  that,  if  the 
appointment  was  invalid,  she  took  a  vested  interest  in  a  moiety  of  the  whole. 
The  bill  prayed  that  the  true  construction  of  the  will,  and  the  validity  of  the 
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appointment,  and  the  rights  and  interests  of  all  parties  in  the  trust  funds,  might 
be  ascertained  and  declared  by  the  court. 

Mr.  Bell  for  the  plaintiff. 

Mr.  Sugden  and  Mr.  Moore,  for  the  defendant  James  Record : — The  tes- 
tator's widow  might  have  appointed  to  any  of  the  children  ;  but  they  must  have 
been  living  at  her  death.  Although  the  children  did  not  take  vested  interests, 
yet  their  maintenance  and  advancement  were  provided  for  out  of  their  con- 
tingent interests.  The  cases  that  will  be  cited  in  support  of  the  other  defend- 
ant's claim,  have  all  depended  on  the  question,  whether  the  word  "  payable'' 
was  to  be  considered  to  mean  "  vested."  There  is  not  a  single  case  in  which 
that  word  has  been  considered  as  enlarging  the  preceding  gift.  As 
there  was  only  one  child  living  at  the  widow's  ♦death,  the  event  in  [*368] 
which  the  power  was  to  be  exercised  did  not  arise. 

Mr.  Treslove,  and  Mr.  Chandless,  for  the  defendant  John  H.  Bielefield  — 
There  is  an  inconsistency  in  supposing  that  the  children,  who  were  the  objects 
of  the  power,  must  be  living  at  the  death  of  the  mother  ;  for  that  power  was 
to  be  exercised  by  deed  as  well  as  by  will,  and,  according  to  the  construction 
contended  for  by  the  other  defendant,  an  appointment  made  in  the  former  man- 
ner might  fail  by  the  death  of  the  appointee  in  the  life-time  of  the  donee  of  the 
power.  Several  other  provisions  in  the  will  are  inconsistent  with  the  condition 
that  the  child  should  be  living  at  the  death  of  the  widow,  especially  that  which 
directs  that,  on  the  widow's  marrying  again,  the  children  shall  take  immediately. 
This  case  comes  within  the  rule  laid  down  hy  Sir  W.  Grant,  M.  R.  in  How- 
grave  V.  Cartier.{a)  Woodcock  v.  Duke  of  Dorset,{b)  and  Perfect  v.  Lord 
Curzon^c)   are  also  in  point. 

The  Vice-Chancellor  : — I  see  no  reason,  in  this  case,  why  the  word 
"  payable"  should  not  receive  its  ordinary  meaning. 

The  testator  describes  the  objects  of  the  power  to  be  the  child  or  children 
who  should  be  living  at  the  death  of  their  mother,  and  directs  that,  in  default 
of  appointment,  the  fund  shall  go  unto  and  amongst  all  and  every  auch 
child  or  children,  that  is,  those  who  •should  be  living  at  her  death.  [•SSQ] 
The  proviso  for  the  maintenance  and  advancement  of  the  children  is 
also  correctly  expressed  ;  for,  during  the  widow's  life,  any  of  the  children 
might  be  those  who  would  survive  the  wife.  The  gift  over  on  the  second 
inariiage  of  the  widow,  refers  to  all  the  children,  and  not  to  those  only  who 
might  be  living  at  the  death  of  the  widow. 

Declare  the  defendant  James  Record  to  be  entitled  to  the  whole  fund. ((2) 

(a)  3  V.  &.  B.  79.  (b)  3  Bro.  C.  C.  569.  (c)  5  Mtdd.  443. 

(</)  See  HoUkkin  y.  Humfrey,  9  Madd.  65. 


361  CASES  IN  CHANCERY. 


1838.— Trefatw  f .  Lord  Clinton. 


Trefusis  V.  Lord  Clinton. 

1828 ;  24th  July. — Vendor  mnd  purehaMr.-^Interett. 

A  pnrchaier  of  a  revenion  ordered  to  pay  intcront  on  hit  parchaie  money  from  the  time  of  the 
purchaee. 

Ma.  TiNNEY  moved  thai  a  purchaser,  under  the  decree  of  the  court,  of  a 
reversion  expectant  on  a  life  interest,  might  be  ordered  to  pay  interest  on  his 
purchase  money  from  the  time  of  his  purchase. 

Mr.  Lynch^  for  the  purchaser,  opposed  the  motion,  and  cited  Blount  r. 
Blount,(a) 

But  the  Vice-Chancellor  ordered  the  purchaser  to  pay  interest  from  the 
time  of  his  purchase. 


f*360]  •WoMBELL  V.    LaTER.(&) 

1828 ;  19th  June. — Husband  and  wife, — Bankrupt, 

Husband  and  wife  made  a  pott-nuptial  eettlement  in  182 1,  of  moneys  dae  to  the  wife.  Hm 
moneys  were  received  by  the  trostees,  and  invested  in  their  names.  The  hashand  was  m 
trader,  and  had  committed  acts  of  bankruptcy  prior  to  the  setUement.  In  1823  he  was  de- 
clared bankrupt ;  held  that  his  assignees  were  entitled  to  the  funds.  The  6  Geo.  4.  e.  I€.  a. 
73,  has  no  retrospectiTC  operation. 

William  Cockerton,  by  his  will,  gave  to  his  daughter,  the  plaintiff,  Martha 
Wombwell,  then  Martha  Cockerton,  spinster^  a  legacy  of  1,800/.,  and  ap- 
pointed his  son,  William  Cockerton,  his  executor.  The  legacy  was  not  paid  ; 
and,  on  the  4th  of  May,  1816,  William  Cockerton  the  executor,  executed  a 
bond  to  Martha  Cockerton,  in  the  penal  sum  of  4,000/.  for  securing  payment 
of  the  1,800/.,  with  interest  at  5/.  per  cent.  By  another  bond,  dated  the  9th 
of  January,  1821,  one  William  Weld  Wren  became  bound  to  Martha  Cocker- 
ton in  the  penal  sum  of  1,000/.  for  securing  500/.  and  interest  at  five  per  cent. 
The  plaintiff  was  entitled  to  other  sums  in  the  funds. 

In  November,  1821,  the  plaintiff  married  Walter  Wombwell,  who  possessed 
himself  of  all  her  property,  except  the  two  sums  secured  by  the  bonds.  No 
setdement  was  made  upon  the  marriage,  but,  shortly  afterwards,  by  an  inden- 
ture, dated  the  4th  of  December,  1821,  and  made  between  Walter  Wombwell, 
of  the  the  first  part,  Martha  Wombwell,  of  the  second  part,  the  Rey.  Miles 
Moor  and  Thomas  Larer,  of  the  third  part,  reciting  that  the  friends  of  the 
plaintiff  had  interposed,  and  induced  W.  Wombwell  to  consent  to  a  settlement 
being  made  of  the  residue  of  the  sums  of  1,800/.  and  500/.  upon  his 
£•361]  receiving,  for  his  own  use,  1,000/.,  part  thereof:  •in  consideration  of 
the  premises,  and  of  the  marriage,  Walter  Wombwell  and  the  plain- 

<«}  3  Atk.  635.  (5)  Ss  fUtiam,  Mr.  fitthelL  . 
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liff,  Martha  Wombwell,  assigned  to  Milles  Moor  and  Thomas  Laver,  the  two 
bonds,  and  the  principal  sums  thereby  secured,  and  the  interest  thereon,  upon 
trust  to  compel  payment  of  the  sum  of  1,000/.  part  of  the  moneys  thereby 
assigned,  and,  on  receipt  thereof,  to  pay  over  the  same  to  Walter  Wombwell, 
bis  executors,  administrators  or  assigns,  for  bis  own  use,  and  subject  thereto, 
upon  the  request  in  writing  of  the  plaintiff  Martha  Wombwell,  during  her  life, 
notwithstanding  her  coverture*  and  after  her  decease,  then  at  the  discretion  of 
the  trustees,  to  compel  payment  of  the  residue  of  the  1,800/.  and  500/.,  and  to 
invest  the  same,  in  the  names  of  the  trustees,  in  the  funds,  or  on  real  securities, 
and  in  the  mean  time,  and  after  the  same  should  be  so  got  in  and  invested,  upon 
trust  to  pay  over  the  dividends  or  interest  into  the  hands  of  Martha  Womb- 
well, during  her  life,  for  her  separate  use,  and  after  her  decease,  upon  trust  to 
pay  the  dividends  to  Walter  Wombwell  or  his  assigns,  during  bis  life,  and 
after  ihe  decease  of  the  survivor,  to  pay  and  assi^  over  the  sums  of  800/* 
and  500/.  or  the  securities  on  which  the  same  might  be  invested,  to  such  per- 
sons as  Martha  Wombwell,  by  her  will,  notwithstanding  her  coverture,  should 
appoint,  and  in  default  of  appointment,  to  assign  the  same  unto  the  child, 
if  only  one,  and  if  *more  than  one,  between  all  the  children  of  the  marriage. 

Immediately  upon  the  execution  of  this  indenture,  William  Cockerton  paid 
1,000/.  in  part  of  the  bond  for  1,800/  to  Walter  Wombwell ;  and,  in  Septem- 
ber, 1822,  the  sums  of  800/.  and  500/.,  the  remainder  of  what  was 
due  upon  the  two  bonds,  were  paid  to  the  trustees  *which  together   [*362] 
with  6/.  10s.  advanced  by  Martha  Wombwell,  were  laid  out  in  the  pur- 
chase of  1,300/.  new  4  per  cents  in  the  names  of  the  trustees. 

Miles  Moor  died  in  the  life-time  of  Thomas  Laver.  In  September,  1823,  a 
commission  of  bankrupt  issued  against  Walter  Wombwell,  and  the  defendant 
Robert  Steers  was  chosen  assignee  under  the  commission.  The  defendant 
Steers  gave  notice  to  Laver,  the  trustee,  not  to  pay  any  further  dividends  to 
Mrs.  Wombwell ;  and  commenced  an  action  at  law  against  Laver  for  recovery 
of  the  moneys  received  by  him  and  Moor,  as  trustees  of  the  settlement,  in  re- 
spect of  the  bonds.  Upon  this  action  being  commenced,  Martha  Wombwell 
and  her  children  filed  the  bill  in  this  cause,  against  Laver  and  Steers,  praying 
that  the  settlement  might  be  established,  and  the  defendant  Steers  be  restrained 
from  proceeding  in  his  action. 

On  the  part  of  the  defendant  Steers,  several  witnesses  were  examined,  who 
proved  that  Wombwell  was  a  trader  at  the  time  of  his  marriage  and  of  the  set- 
tlement, and  that  he  had,  previously  to  the  date  of  the  settlement,  committed 
many  acts  of  bankruptcy. 

Mr.  Pepyst  and  Mr.  Wright^  for  the  plaintiff,  insisted  that  the  stock,  the  sub- 
ject of  the  settlement,  could  not  be  got  at,  except  through  the  medium  of  a 
court  of  equity,  and  that,  as  the  money  arose  from  a  legacy,  for  which  the 
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bond  was  merely  a  security,  the  plainliff  Martha  Wombwell  was  entitled  to  a 

8ett]ement[l]  They  relied  on  Glaister  r,  Hewer,{b) 
[•363]  •Mr.  Bethell  for  the  defendant  Steers : — At  the  date  of  the  setlfe- 
irent  it  was  competent  to  the  husband  to  have  brought  an  action,  in 
the  joint  names  of  himself  and  his  wife,  to  recover  the  money  due  on  the 
bonds :  and,  inasmuch  as  the  settlement  was  a  voluntary  one,  and  made  by  a 
trader,  and  therefore  fraudulent  and  void,  by  virtue  of  the  1st  James  1,  c.  15, 
B.  5,  that  right,  as  it  then  existed,  passed  to  his  assignee.  No  retrospective 
operation  can  be  attributed  to  the  73d  section  of  the  6th  Geo.  4,  c.  16.  The 
court  has  no  jurisdiction  to  interfere  against  the  legal  title  of  the  assignee,  who 
is  entitled  to  exercise  that  right  which  was  vested  in  the  hnsband  at  the  date  of 
the  settlement.  Oswell  v .  Prabert  ;{c)  Macauley  v.  Philips. {d)  In  Murray 
V.  Lord  Elibe7tk,{e)  Lord  Eldon  says :  "  the  husband,  where  be  can,  is  en* 
titled  to  lay  hold  of  his  wife's  property,  and  this  court  wilt  not  interfere.* 
Bosvil  V.  Brander.{f) 

The  Vice-Chancellor  : — As  Mr.  Bethell  has  observed,  the  73d  section  of 
6  Geo.  4,  c.  16,  has  no  retrospective  effect :  and  in  this  case,  the  commission- 
ers had  exercised  their  power,  by  executing  a  bargain  and  sale  and  assignmenli 
to  the  assignees,  prior  to  the  passing  of  that  act  of  parliament ;  and,  therefore, 
that  bargain  and  sale  and  assignment  would  pass,  to  the  assignees,  all  that  they 
could  have  possessed  under  the  then  existing  law. 

I  confess  that  it  appears  to  me  in  this  case  (which  most,  andoubtedty,  be 
governed  according  to  the  law  which  existed  prior  to  the  passing  of 
[*364]  the  recent  act  of  ^parliament)  that  this  was  a  transaction  which  cannot 
be  supported  ;  because  the  husband,  by  the  deed  of  1821,  after  the 
marriage,  professes  to  assign  those  funds  which  had  been  given  to  his  wife  ; 
and  I  take  it  that  they  would  be  his  debts  within  the  meaning  of  the  statute  of 
James — debts,  upon  which  he  might  have  brought  an  action,  in  the  joint  names 
of  himself  and  his  wife,  and,  by  an  action,  might  have  realized  the  debts  under 
a  judgment  in  the  action  so  brought  in  the  joint  names  of  himself  and  wife. 
My  opinion,  therefore,  is  that  this  transaction  cannot  be  supported. 

In  the  case  of  Glaisteri.  Hewer,  it  appears  that  the  husband  had  received 
the  wife*8  fortune  after  marriage,  and  that  he  laid  it  out  in  the  names  of  him- 
self  and  wife ;  and,  in  that  case,  the  Master  of  the  Rolls,  first  thought  that  the 
wife  had  no  interest  in  the  estate.  But  Lord  Eldon  expressed  an  opinion  that 
that  case  was  not  within  the  statute  of  James.  Now  in  this  case,  persons  who 
are. named  as  trustees  in  the  deed  of  December,  1821,  did,  by  the  authority  of 
the  husband,  receive  money  due  upon  the  bonds.  They  were,  therefore,  his 
nominees ;  and,  having  received  it,  they  received  it,  in  my  opinion,  in  point  of 
law,  for  the  benefit  of  the  assignees. 

(A)  8  Ves.  195 ;  9  Vm.  12,  and  11  Vat.  377.  (e)  9  Vei.  jim.  6»a 

id)  4  Vm.  15.  (•)  10  Vw.  84.  (/)  1  P.  W.  458. 

[1]  Vld«  PUre€  ▼.  TAorfi/y»  ante  178.  • 
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•CoLLis  V.  Collis.  [•365] 

1898 ;  S4th  July. — Praetiee. — Paynunt  of  money  into  covrt 

Moneys  directed  by  a  ■ettlement  to  be  laid  oat  in  porcrament  or  real  ■ecnrities,  were  lent,  by  the 

trueteea,  to  the  husband,  on  bond ;  the  trustees  were  ordered,  on  motion,  to  pay  the  sums  into 

court. 

Thb  plaintiffs  were  the  infant  children  of  the  defendants,  Henry  Collis  and 
Selina  his  wife. 

At  the  time  of  their  marriage,  Selina  Collis  was  entitled  to  two  sums 
of  2,000/.  each ;  one  of  which  was  due  from  I'homas  Shackle,  upon  a  mort- 
gage ;  and  the  other,  from  Thomas  Roife,  upon  a  hond,  warrant  of  attorney* 
and  deposit  of  deeds,  with  an  agreement  for  a  mortgage. 

By  the  settlement  made  upon  the  marriage,  these  two  were  assigned  to 
Edward  Shackle,  Robert  Fennel),  and  William  Hinds,  upon  trust  to  call  in 
or  to  continue  the  same,  or  any  part  thereof,  in  the  hands  of  Thomas  Shackle 
and  Thomas  Rolfe,  upon  the  then  securities,  or  upon  any  real  securities  they 
should  think  proper ;  and  upon  the  receipt  of  the  two  sums,  to  lay  out  the 
same  in  their  names  in  the  public  funds,  or  upon  government  or  leal  securities  ; 
and  to  stand  possessed  of  the  trust  moneys  and  securities,  upon  certain  trusts 
for  the  separate  use  of  Selina  Collis,  for  life,  and,  after  her  decease,  either  in 
the  life-time,  or  after  the  decease  of  Henry  Coliis,  upon  certain  trusts  for  the 
children  of  the  marriage.  The  settlement  contained  a  power  to  appoint  new 
trustees. 

In  December,  1834,  Thomas  Rolfe  executed,  to  the  trustees,  a  mortgage 
for  securing  the  payment  of  the  2,000/.  due  from  him. 

In  May,  1825,  TlK>mas  Shackle  paid  the  2,000/.  due  from  him,  to 
the  trustees,  and  that  sum,  with  the  ^consent  of  Henry  Collis  and  his    [*d66] 
wife,  was  laid  out  in  the  purchase  of  2,231/.  \0s.  5d.  three  per  cent, 
consols,  in  the  names  of  the  trustees. 

By  a  deed  poll,  dated  the  25th  of  June,  1825,  the  trustees,  in  pursuance 
of  the  power  in  the  settlement,  appointed  the  defendants,  Charles  Collis, 
Matthias  Dupont  King,  and  Henry  King,  to  be  trustees  of  the  settlement  in 
their  stead. 

In  July,  1825,  the  2,2.31/.  lOs.  5d.  three  per  cent,  consols  were  sold,  at  the 
request  of  Henry  Collis  and  his  wife,  and  the  moneys  produced  by  the  sale 
were  advanced  to  Henry  Collis,  by  way  of  loan,  upon  his  personal  security 
only. 

About  April,  1826,  Thomas  Rolfe  paid,  to  the  old  trustees,  the  2,000/.  due 
from  him  ;  and  they,  on  the  7th  April,  1826,  paid  that  sum  into  the  hands  of 
the  defendant  Matthias  Dupont  King,  on  behalf  of  himself  and  the  other  de- 
fendants, Charles  Collis  and  Henry-  King. 

Henry  Collis  was  a  trader.  The  object  of  the  suit  was  to  compel  an  invest- 
ment of  the  trust  moneys,  upon  proper  securkios. 
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The  defendant  Matthias  Dupont  King,  by  hia  answer,  adnnittedthe  receipt 
of  the  2,000/.  origiDally  due  from  Thooias  Rolfe,  and  that  he  had  lent  it  to  the 
defendant  Henry  CoUis,  upon  his  personal  security,  in  the  first  instance  ;  bat 
that  he  had  since  obtained  other  securities  for  that  sum,  which  were  not 
[^867]  immediately  available,  but  that  the  moneys  were  not  in  hazard,  and  *that 
he  intended  to  invest  the  same  upon  government  or  real  securities  as 
soon  as  he  could  recover  the  same  from  the  defendant  Henry  Collis,  or  bis 
effects.  The  answer  of  the  same  defendant,  with  respect  to  the  sum  of 
2,000/.  originally  due  from  Thomas  Shackle,  iivas  to  the  same  effect.  The 
answers  of  the  defendants  Charles  Collis  and  Henry  Collis^  with  respect  to 
the  2,000/.  originally  due  from  Thomas  Shackle,  were  to  the  same  effect  as 
the  answer  of  the  defendant  M.  D.  King ;  but,  with  repect  to  the  2,000/. 
due  from  Thomas  Rolfe,  they  said  that  they  believed  that  the  defendant  M. 
D.  King  had  received  that  sum,  and  applied  it  to  his  own  use,  although  re* 
quested  by  §elina  Collis  to  invest  it  upon  proper  securities. 

The  defendant,  Henry  King,  by  his  answer,  said  that  the  two  sums  had 
been  lent  to  Henry  Collis,  upon  his  personal  security,  but  did  not  admit  that 
he  was  a  party  to  the  transactions. 

A  motion  was  now  made  for  the  plaintiffs,  that  the  defendants,  or  some  or 
one  of  them,  might  be  ordered  to  pay  the  two  sums  of  2  000/.  into  court. 

Mr.    Wigram  fox  the  motion: — 1.  The  admissions  in  the  answers  would 

entitled  the  plaintiffs  to  a  decree  at  the  hearing  of  the  cBuse.     2.  In  the  case 

of  a  breach  of  trust,  where  the  title  of  the  plaintiffs  is  not  disputed,  they  are 

.entitled,  upon  such  admissions,  to  have  the  money  brought  into  court  upon 

motion.    The  principle  is,  that  the  admission  of  the  trustees  that  they 

[*368]    have  received  the  money,  makes  them  liable  upon  ^motion  ;   and 

then  the  effect  of  that  admission  cannot  be  got  rid  of  in  any  other 

way  than  by  showing  a  proper  application  of  it.     Beaumont  v.  Meredith^(a) 

Vigrass  v.  BinfieldXb)  Rothwell  v.  RolhwelL(c) 

Mr.  Sugden\  and  Mr.  Sclater,  for  M.  D.  King  and  Henry  King. 

Mr.  Moore,  for  H.  Collis  and  wife. 

Mr.  Duckworth,  for  Charles  Collis. 

The  Vice- Chancellor  ordered  that  Matthias  D.  King  should,  on  or  before 
the  4th  day  of  November  next,  pay,  into  court,  the  sum  of  2,000/.,  originally 
due  from  Thomas  Rolfe,  and  that  the  defendants  Henry  Collis,  Charles  Col- 
lis, and  M.  D.  King  should,  on  or  before  the  same  day,  pay,  into  court,  the 
sum  of  2,000/.  originally  due  from  Thomas  Shackle.[l] 

<a)  8  Vm.  It  Besm.  180.  (h)  8  Madd.  €3.  («)  9  Sim.  U  6ta.  917. 

[1]  If  ttie  tmatee  lends  the  money  of  the  eettuiqyt  inut  wttlioat  diM  feourity,  lie  will  be  m- 
•ponpible,  in  case  the  bormwer  boeomce  ineolf ent.  Smith  t.  Smith,  4  Johna.  Ch.  Rep.  981 . 
Gusrdiana  or  tnieleea  may  be  called  to  account  by  inranta  and  required  to  bring  tbe  troat  roonejra 
into  ooiirt,  or  to  i^tTe  further  ieenrity  to  accouDt,  when  the  infanu  come  of  age.  Monell  r, 
JfeiMU,  ff  Johns.  Ch.  Eep.  997. 
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•Long  v.  Yonoe.((i)  t*369] 

1830 ;  30th  April  tnd  let  May.— /otiil  Stock  Company,'^PUmding.'~Parti§9, 

Some  of  the  memben  of  a  parinenhip  cannot  file  a  bill,  on  behalf  of  themselTes  and  the  othera, 

fur  a  dieeolation  of  the  partnenhip :  bat  all  the  memben,  boweTer  numerous,  moet  be  parties  to 

the  suit. 

TdB  bill  was  filed,  by  forty-seven  persons,  on  behalf  of  themselvesi  and  all 
others  the  members  of  and  partners  in  The  Norwich  Equitable  Insurance 
Company,  against  the  survivors  of  the  original  directors  and  trustees  of  the 
company,  and  certain  other  members  of  the  company  who  had  been  appointed 
by  them  in  the  room  of  the  deceased  directors  and  trustees,  and  also  against 
the  executors  of  the  late  secretary  or  registrar.  It  stated  that,  in  1807,  a  com- 
pany was  instituted,  at  Norwich,  called  '*  The  Norwich  Equitable  Insurance 
Company,"  for  the  purpose  of  effecting  insurances  on  goods  and  buildings  from 
fire,  and  that  it  was  established  and  declared  that  the  society  'or  company 
should  be,  and  the  same  was,  accordingly,  so  constituted  as  to  form  a  partner- 
ship between  the  existing  members  for  the  time  being :  that,  upon  the  forma- 
tion of  the  society,  and  on  the  29th  of  September,  1807,  a  deed  was  executed, 
by  the  persons  who  at  that  time  constiluted  the  society  or  company,  by  the  1st 
article  of  which  it  was  provided  that  all  persons  subscribing  the  deed,  or  who 
should  be  allowed  to  insure  in  the  society,  and  their  respective  executors,  ad- 
minidtrators,  and  assigns,  being  allowed  to  be  and  continue  as  persons  insuring 
in  the  society,  should  be  deemed  members  thereof,  and  be  concluded 
by  the  covenants  and  agreements  therein  ^contained,  and  should  have  [*370] 
their  proportionable  share  of  the  profits  arising  by  the  same,  during  the 
terms  of  their  respective  policies.  By  the  2d  article,  nine  persons,  some  of 
whom  were  since  dead,  and  others  were  defendants  to  the  bill,  were  appointed 
trustees  of  the  company;  and,  in  their  names,  all  the  moneys,  purchases  and 
securities  of  the  society,  were  to  be  invested  and  taken ;  and  the  power  ot 
electing  new  trustees,  in  the  room  of  those  who  should  die,  resign,  or  miscon- 
duct themselves,  was  vested  in  the  surviving  or  continuing  trustees.  By  the 
third  article,  twelve  persons,  some  of  whom  also  were  since  dead  and  others 
were  defendants,  were  appointed  directors  of  the  company,  and  were  em- 
powered to  accept  or  reject  insurances,  and  to  direct  the  making  and  giving 
out  of  policies,  and  to  sign  the  same ;  and  in  case  of  vacancies  occurring  in  the 
directorship,  they  were  to  be  supplied  by  members  chosen  by  the  trustees. 
By  the  fourth  article,  John  Steward,  since  deceased,  was  appointed  secretary 
or  registrar  of  the  company ;  and  was  to  have  the  custody  of  the  books  and 
accounts  of  the  company,  and. all  premiums  and  other  payments  were  to  be 
paid  to  him ;  and  he  was  to  accept  insurances,  and  sign  and  deliver  policies, 

(a)  As  an  important  question  was  decided  in  this  ease,  which  was  discussed  in  Btain  v.  Agar^ 
»nte,  389,  and  in  other  eases  that  have  been  lately  reported,  it  was  thooght  advisable  to  give  an 
#arly  tep«rt  of  it«* 
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either  solely,  or  jointly  with  any  director,  or  two  directors  ;  and,  in  case  of  his 
office  becoming  vacant,  the  trustees  were  to  fill  up  the  vacancy.  By  the  fifth 
article,  the  trustees  were  to  appoint  three  menabers  to  be  auditors  of  the  ac- 
counts of  the  company  ;  and  the  balance  in  the  registrar's  hands  was  to  be  paid 
to  the  treasurer.  By  the  ninth  arlicle,  all  insurances,  granted  by  the  company, 
were  to  continue  for  any  length  of  time,  for  which  any  three  of  the  directors 
and  the  registrar  should  consent,  and  continue   ta-  receive  the  premiums; 

and  no  insurer  was  to  be  entitled  to  any  dividends  or  shares  of  the 
[*371]   ^profits  of  the  company,  until  the  expiration  of  five  years  after  the 

date  of  his  policy.  By  the  thirteenth  article,  it  was  provided  that,  at 
the  expiration  of  every  five  years  after  any  policy  should  be  granted,  there 
should  be  returned  or  paid,  to  the  insurers,  a  proportionable  dividend  of  the 
premiums,  and  of  the  profits  and  savings  in  the  mean  time  made  of  the  same, 
after  deducting  losses  and  incidental  charges.  By  the  fifteenth  article,  it  was 
provided  that,  if  any  member  should  assign  his  policy,  or  should  die,  the  as- 
signor, or  the  executors  or  administrators  of  the  deceased  member,  should, 
within  three  calendar  months,  give  notice  thereof  to  the  registrar,  and  bring  his 
policy  to  the  office  of  the  registrar,  to  the  end  that  such  assignment  or  death 
might  be  endorsed  on  it,  and  signed  by  the  registrar,  and  entered  in  the  books 
of  the  office  ;  and  in  default  thereof,  that  the  benefit  of  the  policy  should  be 
forfeited  :  and  that,  in  case  the  directors  or  registrar  should  not  allow  the  as- 
signee, or  executors  or  administrators,  to  remain  as  insurers,  he  or  they  should 
be  entitled  to  such  sum  only  as  should  be  then  payable  on  the  policy,  and  that 
the  same  should  thenceforth  be  null  and  void.  By  the  eighteenth  article  it 
was  declared  that,  if  the  directors  and  registrar  should  think  fit  to  discontinue 
the  insurance  of  any  member,  it  should  be  lawful  for  them  to  cause  the  policies 
of  such  member  to  be  cancelled,  on  giving  fourteen  days  notice  of  their  inten- 
tion, and  paying  to  such  member  his  proportion  of  the  premiums,  and  of  the 
profits  due  on  his  policies,  and  that  all  questions  relating  thereto  should  be  de- 
cided by  a  majority  of  the  directors.     By  the  nineteenth  article,  the  directors 

and  trustees  were  empowered,  by  giving  fourteen  days  notice,  to  call  a 
1*372]    general  meeting  of  the  members,  at  which  any  ^matter  relating  to  the 

company  were  to  be  considered  of  and  determined,  and,  thirty  mem- 
bers at  least,  being  present,  whose  insurances  should  amount,  collectively  to 
25,000/.  and  upwards,  to  alter,  amend  and  add  to  the  articles. 

The  bill  further  stated  that,  upon  the  execution  of  the  deed,  the  trustees, 
directors,  and  registrar  entered  upon  their  respective  offices ;  and  that,  from 
time  to  time,  policies  were  issued  to  various  persons,  who,  thereupon  became 
members  of,  and  partners  in,  the  company.  The  bill  then  mentioned  the  times 
at  which  certain  of  the  plaintifTs  were  admitted  as  insurers  and  partners  in  the 
company,  comprising  a  period  commencing  with  the  year  1807,  and  terminating 
with  the  year  1823 ;  and  that  those  plaintiffs,  upon  being  admitted  as  insurers, 
became  members  of  and  partners  in  the  company,  together  with  the  other  ex- 
isting members,  and  entitled,  with  them,  to  the  stock,  capital* and  profits  in 
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equal  shares :  that,  since  the  death  of  John  Steward,  the  plainlifis  had  discov- 
ered that  the  business  of  the  company  had  been  greatly  misnaanaged  by  the 
persons  who  had  assumed  the  conduct  thereof:  that  one  of  the  trustees  died  in 
1808,  and  others  in  1814,  1820,  and  1827:  that  one  of  the  original  directors 
died  in  1810,  and  others  in  1812,  1824,  and  1827:  that  each  of  the  vacancies 
ought  to  have  been  immediately  filled  up  by  the  trustees  for  the  lime  being,  so 
that  there  might  be,  at  all  times,  nine  trustees  and  twelve  directors  ;  but  that 
no  new  trustee  or  director  had  been  appointed  until  December,  1829  :  that  the 
trustees  and  directors  had,  for  many  years  before  Steward^s  decease,  neglected 
their  duty,  and  left  the  entire  management  of  the  affairs  of  the  com- 
pany *to  Steward  :  that  the  accounts  of  the  company  had  not  been  [^378] 
audited,  nor  any  reports  of  the  affairs  thereof  made,  for  several  years 
before  Steward's  death  :  that  he  had  taken  upon  himself  to  nominate  certain 
persons  to  act  as  directors  ;  but  that  those  persons  had,  for  some  time,  ceased 
to  act  as  directors;  but  that,  whilst  ihey  had  acted  as  such,  (which  was  frora 
1824  down  to  1829,)  certain  of  the  plaintiffs  had  become  insurers  and  partners, 
and  that  their  policies  had  been  signed  by  John  Steward,  and  also  by  some  of 
the  persons  so  appointed  by  him,  the  last  of  such  policies  having  been  effected 
and  signed  in  1829  :  that  the  last-mentioned  plaintiffs,  upon  becoming  insurers, 
had  become  partners  of  and  members  in  the  company :  that,  in  October,  1829, 
John  Steward  died,  having  appointed  the  defendants  John  Henry  Steward, 
George  William  Steward,  Thomas  Boston  Wilkinson,  and  Edward  Steward, 
his  executors  :  that  John  Steward  died  largely  indebted  to  the  company  ;  and 
that  upon  his  decease,  the  office  of  registrar  became  vacant,  and  that  the  then 
surviving  original  trustees  and  directors  having,  for  many  years,  neglected  the 
management  of  the  company,  there  was  no  person  to  represent  it,  or  to  super* 
intend  the  business,  which  was,  in  consequence,  suspended  :  that,  by  reason  of 
the  neglect  of  the  trustees  to  appoint  a  new  trustee  as  often  as  any  vacancy 
occurred,  the  remaining  trustees  became  incompetent  to  fill  up  the  vacancies 
in  their  body,  or  to  appoint  a  new  secretary  or  registrar  :  that,  on  the  21st  of 
December,  1829,  a  general  meeting  was  held,  and  attended  by  a  large  number 
of  members,  whose  policies  amounted  to  150,000/.,  when  it  was  unanimously 
resolved  that  it  was  expedient  to  dissolve  the  society  ;  and  that,  on  the 
4lb  of  March,  1830,  a  notice  *of  dissolution  was  signed  by  twelve  of  [*374] 
the  members ;  and,  on  the  6th  of  the  same  month,  it  was  left  at  the 
office  of  the  company,  and  delivered  to  the  surviving  original  trustees  and 
directors,  and  also  was  inserted  in  the  newspapers  published  in  Norwich  and 
Ipswich  :  that,  notwithstanding  the  partnership  or  company  had  become  dis- 
solved as  aforesaid,  the  three  survivors  of  the  original  trustees  had  taken  upon 
themselves  to  appoint  six  persons  (who  were  also  defendants  to  the  bill,)  to  be 
new  trustees  in  the  room  of  the  original  trustees  who  had  died  ;  and  that  those 
nine  trustees  had  appointed  six  persons,  (who  were  also  defendants  to  the  bill,) 
to  be  directors  in  the  room  of  the  six  original  directors  who  had  died ;  and  that 
the  last-mentioned  trustees  had  appointed  the  dafemknt  Edwmid  Steward,  to 
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be  the  new  secretary  and  registrar.  The  bill  charged  that  the  new  appoint* 
ments  had  not  been  made  according  to  the  deed,  and  that,  under  the  circum- 
stances aforesaid,  the  business  of  the  company  could  not  be  carried  on  in  the 
manner  directed  by  the  deed,  and  that  it  had  become  and  was  absolutely  dis- 
solved. The  bill  then  charged  that  the  persons  who  held  policies  in  the  com- 
pany exceeded  four  thousand ;  and  that,  therefore,  it  would  be  impraciicabh 
to  make  them  all  parties  to  the  suit :  that  a  large  proportion  of  them,  to  the 
number  of  several  thousands,  resided  in  various  parts  of  the  kingdom,  at  a  dis- 
tance from  the  county  of  Norfolk,  and  that  the  plaintiffs  were  ignorant  of,  and 
had  no  means  of  ascertaining,  the  names  and  residences  of  such  last-mentioned 
partners. 

The  bill  prayed  that  it  might  be  declared  that,  under  the  circum- 
[*375]  stances  aforesaid,  and  by  reason  of  the  neglect  *of  the  trustees  to 
execute  their  duties,  and  particularly  to  keep  up  the  number  of  the 
trustees,  the  business  of  the  company  or  partnership  could  not  be  carried  on 
according  to  the  directions  of  the  deed,  and  that  the  company  or  partnership 
had  become  and  was  dissolved  :  that  accounts  might  be  taken  of  the  stock 
and  effects  of  the  partnership,  and  that  its  concerns  might  be  wound  up,  and 
the  surplus  effects  be  divided-  amongst  the  members ;  and  that  an  account 
might  be  taken  of  John  Steward's  receipts  and  payments,  on  account  of  the 
company  ;  and  that  the  balance  found  due  might  be  paid,  by  his  executors,  out 
of  his  assets ;  and  that  the  trustees,  directors  and  registrar,  might  be  restrained 
from  doing  any  act  under  color  of  their  respective  pretended  offices. 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and  because  all  the 
partners  in  the  company  had  not  been  made  parties ;  and  because  several  per- 
sons who  appeared,  by  the  bill,  to  have  acted  as  directors,  bad  not  been  made 
parties  to  the  suit. 

The  Solicitor  General,  Mr.  Pepys^  and  Mr.  Turner^  for  the  defendants,  in 
support  of  the  demurrer : — ^The  principal  question  is,  whether  the  plaintiffs  are 
entitled  to  file  this  bill  without  having  all  the  partners^  before  the  court.  The 
parties  are  mutual  insurers,  and  the  society  is,  to  all  intents  and  purposes,  a 
partnership.  But  it  stands  upon  quite  a  different  footing  from  a  partnership  for 
an  unlimited  period.  Every  time  that  a  new  insurance  is  made,  there  is  a 
new  contract  entered  into.  It  is,  therefore,  a  partnership,  which  is  to  continue 
until  the  expiration  of  every  insurshice,  that  is  to  say,  for  4,000  differ- 
[*376]  ent  periods.  Forty-seven  of  the  ^partners  cannot,  by  themselves,  put 
an  end  to  the  partnership ;  nor  can  that  act  be  done,  except  with  the 
concurrence  of  the  whole  body. 

This  is  a  case  in  which  the  court  cannot  proceed  in  the  absence  of  any  of  the 
parties  interested.  How  can  the  account  of  a  partner,  with  the  company,  be 
taken  in  his  absence  ?  Where  a  common  benefit  is  to  be  enforced,  or  where 
the  act  required  to  be  done,  is  one  from  which  none  of  the  others  can  withdraw, 
the  court  will  allow  some  to  sue  on  behalf  of  themselves  and  others :  but  where 
the  court  is  required  to  act  against  the  interest  of  any  of  the  parties,  it  cannol 
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proceed  unless  all  the  parties  are  on  the  record.  The  consequence  of  granting 
the  prayer  of  this  bill  will  be  to  cancel  the  policies  of  4,000  individuals  in  the 
absence  of  them  all,  except  the  few  who  are  upon  the  record.  It  may  not  be 
for  the  common  benefit,  nor  is  there  any  thing  to  show  that  it  is  the  wish  of 
the  bodyi  that  the  partnership  should  be  put  an  end  to. 

By  the  terms  of  the  deed,  none  but  the  trustees  and  directors  can  call  a 
general  meeting ;  and  such  a  meeting  could  be  conyened  for  the  purpose  only 
of  continuing,  and  not  of  putting  an  end  to  the  partnership.  The  general 
meeting,  therefore,  that  was  called,  acted  against  the  articles  of  partnership. 

The  plaintiffs  have  conflicting  interests.  The  bill  contends  that,  after  the 
death  of  the  trustee  who  died  in  1808,  no  valid  insurances  could  be  made. 
Three  only  of  the  plaintifis  are  holders  of  policies  granted  before  his  death ; 
and  the  policies  of  others  were  signed  by  the  directors  who  were  ap- 
pointed by  Steward  ;  ^therefore,  conflicting  claims  must  arise  between  [*d77] 
the  prior  partners  and  those  to  whom  policies  were  granted  by  the 
directors  who  were  iiregularly  appointed.  Forty-four  of  the  plaintifis  have  no 
claims  against  the  defendants,  but  have  adverse  claims  against  the  three  other 
plaintifis. 

By  the  deed,  no  insurer  is  to  be  entitled  to  any  share  of  the  profits  until  five 
years  after  the  effecting  of  his  insurance.  Ten  or  twelve  of  the  plaintifis  have 
effected  insurances  within  the  last  five  years,  and  therefore  they  have  interests 
inconsistent  with  those  of  the  other  plaintifis  whose  policies  have  been  eflected 
upwards  of  five  years.  Cholmondeley  v.  Clinton(a)  decided  that  persons 
having  conflicting  claims,  could  not  be  joined  as  co-plaintifis. 

The  bill  is  filed  by  the  plaintiffs,  on  behalf  of  themselves  and  all  the  other 
partners.  Now  the  defendants  are  partners  in  the  company ;  they  are,  there- 
fore, both  plaintifis  and  defendants. 

It  will  be  said,  for  the  plaintifis,  that  the  partnership  has  been  dissolved  by 
the  notice  ;  but  that  notice  has  not  been  served  on  all  the  partners.  Besides, 
this  partnership  was  not  capable  of  being  dissolved.  The  bill  does  not  pray 
that  it  may  be  put  an  end  to,  but  only  that  the  acts  stated  may  be  considered 
as  a  dissolution.  The  partnership,  therefore,  is  still  subsisting ;  and,  for  that 
reason,  the  court  will  not  exercise  jurisdiction  over  its  affairs. 

If  the  assets  are  not  sufficient  to  pay  the  demands  *upon  the  part-  [*378] 
nership,  how  can  the  court  compel  contribution  from  persons  who  are 
not  parties,  to  the  suit  7  Suppose  that  one  of  the  partners  who  is  not  a  party 
has  been  overpaid,  how  could  the  court  compel  him  to  refund  ?  No  decree 
can  be  made  upon  the  trustees  to  pay  any  share  of  the  profits  to  the  personal 
representatives  of  any  of  the  deceased  partners,  as  they  are  not  before  the 
court. 

The  deceased  trustees  were  answerable,  with  the  survivors,  for  their  acts  ; 
but  their  representatives  are  not  parties  to  the  bill.     Waters  v.   Taylor  ;(6) 

(a)  S«e  3  Jftc.  &  Walk.  191.  (5)  ISVci.  10. 
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Forman  v.  Homfray;{c)  Beaumont  v.  Meredith  ;(d)  Weale  y.  West  MiddU- 
sex  Waterworks  Company  ;{e)  Blain  v.  Agar ;(/)  Van  Sandau  v.  Moore  ;{g) 
Davis  V.  Fisk.{h) 

Sir  C.  WetherelU  Mr.  Trcs/owe,  and  Mr.  Roupellf  for  the  plaintiffs,  in  sup- 
port of  ihe  bill : — The  case  of  Van  Sandau  y.  Moore  has  no  bearing  upon  the 
present  question.  The  decision  in  that  case  was,  that  more  persons  ought  to 
have  been  made  parties  to  the  bill ;  not  that  all  the^shareholders  must  be  made 
parties,(t)  but  that  there  must  be  persons  on  the  record  to  represent 
[*d79]  the  company.  There  is  no  ^passage,  in  the  report  of  that  case,  in 
which  Lord  Eldon  says,  if  Van  Sandau*s  condition  had  been  that  of 
a  member  of  tlie  company,  suing  on  behalf  of  himself  and  all  others,  against 
the  defendants,  that  all  the  members  of  the  institution  must  have  been  made 
parties. 

The  argument  for  the  defendant  goes  to  this  extent,  that  if  events  have  hap- 
pened which  form  a  clear  and  admitted  case  for  a  dissolution  under  the  articles, 
no  one  partner  can  file  a  bill  for  a  dissolution,  and  to  have  the  concerns  wound 
up,  without  making  all  the  other  partners  parties  to  the  suit.  Suppose  that 
the  articles  had  required  that  all  policies  should  be  signed  by  seven  directors, 
and  that,  by  death  or  retirement,  that  body  had  been  reduced  to  three,  and, 
consequently,  no  valid  policies  could  afterwards  be  granted,  and  the  partnership 
would  be  dissolved  in  law  ;  can  it  be  said  that  a  court  of  equity  could  grant 
no  relief  unless  all  the  four  thousand  insurers  were  made  either  plaintiffs  or 
defendants  to  the  suit  ?  Creditors  and  legatees  are  permitted  to  sue  on  behalf 
of  themselves  and  others.  So,  a  lord  of  a  manor  may  file  a  bill,  against 
some  of  his  tenants,  or  a  rector,  against  some  of  his  parishioners,  to  establish 
a  custom.(/E)  In  short,  any  general  right  whatever  may  be  established,  either 
by  one  suing  for  the  body,  against  the  individual  who  resists  the  claim,  or  by 
the  individual  who  claims  the  right,  against  some  of  the  parties  who  resist  the 
claim.  Good  v.  Blewit  ;{1)  Lloyd  v.  Loaring;{m)  Chancey  v.  May  ;(n) 
Adair  v.  The  New  River  Company\o)  In  this  last  case  Lord  Eldon 
[*380]  states  the  practice  of  the  court  upon  the  ^subject  in  discussion,  to  be 
directly  opposite  to  what  he  is  made  to  represent  it  in  Van  Sandau  v. 
Moore,     Cockbum  v.  Thompson.(p) 

[The  Vice -Chancellor :— This  case  differs  from  all  those  that  you  have 
cited,  because  you  raise  a  question  as  to  the  rights  which  the  absent  partners 
have,  and  can  those  rights  be  decided  in  their  absence  ?  In  Cockbum 
V.  Thompson,  the  bill  was  filed  to  make  Thompson  account  for  the  sums  be 

(e)  2  y.  &  B.  329.  (d)  3  V.  &  B.  180.  (<)  1  J.  &  W.  358. 

(/)  1  Vol.  37,  and  ante,  286.  {g)  1  Rota.  441. 

{h)  6ow  on  Partnership,  113,  and  Farren  on  Life  AMuranee,  128. 

(i)  Thti  observation,  it  is  presumed,  relates  to  the  decision  upon  the  demnrrer  in  the  ease  referred 
to.  The  judgment  reported  by  Mr.  RusseU  contains  a  dietom  only  of  Lord  Eldon  upon  the  point ; 
the  plamtiflT,  howe rer,  made  all  the  shareholders  defendants  to  his  second  bill. 

(k)  See  the  DuU  of  Norfolk  t.  Myer^A  Madd    83.  (I)  13  Ves.  397.  (m)  6  Vae.  773. 

(n)  Prec.  Chan.  SBiL  (o)  11  Ves.  429.  (|»>  16  Vee.  821.  . 
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had  received.  It  was,  in  effect,  a  suit  against  him  alone  ;  and  the  question 
was  whether  he  could  be  beard  to  say  that  the  society  should  not  proceed 
against  him  unless  all  the  members  were  made  parties.  If  the  question  had 
been  bona  fide  raised,  whether  the  partnership  should  be  dissolved  or  not,  and 
some  members  of  the  society  had  been  made  defendants,  who  insisted  that  it 
should  not  be  dissolved,  then  the  question  that  arises  in  this  case  would  have 
been  raised  in  that ;  but  there  is  no  resemblance  between  the  two.] 

The  objection  as  to  want  of  parties  is  answered  by  the  charge  in  the  bill,  as 
to  the  impracticability  of  making  all  the  insurers  parties,  and  the  charge  is 
interrogated  to,  in  the  usual  nAanner,  for  the  purpose  of  obtaining,  from  the 
defendants,  a  discovery  of  the  particulars  of  which  the  plaintiffs  allege  that 
they  are  ignorant.  The  charge  referred  to  takes  this  case  out  of  the  general 
rule,  and  puts  an  end  to  the  demurrer  for  want  of  parties.  In  the  common 
case  of  an  heir  at  law,  who  is  a  necessary  party  to  a  suit,  it  is  usual  for  the 
plaintiff  to  allege  that  he  does  not  know  who  is  the  heir,  and  to  call  upon  the 
defendant  to  say  who  he  is. 

*[The  Vice-chancellor : — In  a  case  where  there  is  no  connection  [^^381] 
between  the  plaintiff  and  the  person  who  is  stated  to  have  died,  it  is 
allowable  to  state  that  the  plaintiff  does  not  know,  and  has  no  means  of  learning, 
who  the  heir  at  law  is.  But  here  a  case  is  stated  in  which  it  is  possible  to  ascer- 
tain who  the  other  parties  are ;  because  the  policies  could  not  be  kept  on  foot 
without  a  knowledge  of  the  parties.  If  you  had  stated  that  there  was  a  book  pre- 
served by  the  officers,  in  which  the  names  and  residences  of  all  the  insurers  were 
inserted,  and  that  you  had  applied  to  them  for  an  inspection  of  that  book,  or  a 
copy  of  its  contents,  which  they  had  refused  to  give,  that  would  have  been  a 
very  different  case,  fiut  here  the  plaintiffs  state,  merely,  that  they  are  ignorant 
of  the  names  and  residences  of  several  of  the  partners  ;  and  the  question  is, 
whether  that  can  be  considered  as  a  sufficient  excuse  for  not  making  those  per« 
sons  parties.](a) 

Next,  as  to  the  demurrer  for  want  of  equity.  Events  have  happened  which 
have  either  dissolved  the  partnership,  or  rendered  it  impossible  to  be 
carried  on  according  to  the  terms  of  the  deed.  In  either  case  we  *have  [*382] 
a  right  to^come  to  the  court  and  say  that,  if  it  is  dissolved  by  law,  we 
claim  to  have  its  affairs  wound  up,  and  the  property  distributed ;  but  if  it  is 
not  dissolved  by  law,  we  have  a  right  to  call  upon  the  court  to  dissolve  it. 
By  the  deed  there  was  to  be  a  certain  number  of  trustees  and  directors, 

(c)  The  bin  did  eontato  a  ohargo  that  the  defendants  bad  in  their  cuttodj,  the  original  partner- 
•hip  deed,  and  Tarioas  other  writing!  relating  to  the  matters  afuretaid,  and,  in  particular,  those 
that  contained  lists  of  the  policies  granted  by  the  company,  and  of  the  names  and  residences  of 
the  holders  of  them ;  and  that  the  plaintiffs  had  not  in  their  custody  or  power  any  writings  con* 
taining  any  list  or  accoant  of  the  policies  or  of  the  names  of  the  persons  forming  the  company ; 
and  that  the  defendants  refused  to  permit  the  plaintiffs  to  inspect  or  take  copies  of  such  writings  ; 
and  that  the  plaintifSi  were  therefore  ignorant  of  the  names  of  the  persons  forming  the  company. 
This  charge,  however,  does  not  appear  to  ha?e  been  adverted  to. 
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and  a  secretary  appointed  in  a  certain  manner.  Every  one  of  these  provisiona 
has  been  violated,  and  cannot  now  be  carried  into  effect.  It  is  of  no  import- 
ance whether  the  plaintiffs  say  that  the  partnership  cannot  be  carried  on  ac- 
cording to  the  deed,  and  that  the  law  has  put  an  end  to  it,  or  that  they  have  a 
right  to  come  into  a  court  of  equity  and  say  that  they  will  no  longer  be  bound 
by  the  acts  of  officers  who  have  been  appointed  in  violation  of  the  terms  of  the 
deed.  The  deed  provides  that  there  shall  be  always  nine  trustees  and  twelve 
directors.  Only  three  of  the  former  and  five  of  the  latter  are  now  living :  and 
many  acts  have  been  done  by  these  defective  bodies.  On  Mr.  Steward's 
death  there  was  no  power  competent  to  appoint  a  new  secretary ;  and  the 
duties  of  that  office  are  such  that,  without  a  secretary  duly  appointed,  the 
business  of  the  partnership  ci^nnot  be  carried  on.  The  plaintiffs  are  coinpe- 
ient  to  dissolve  the  partnership,  and  have  given  the  notice  required  for  that 
purpose  :  the  court  is,  therefore,  authorised  to  declare  that  the  partnership  is 
duly  dissolved.  It  is  impossible  to  maintain  that  persons  can  be  bound  to  go 
on  with  a  partnership  to  be  regulated  by  four  trustees  and  five  directors, 
where  the  deed  prescribes  that  it  shall  be  managed  by  a  greater  number  of 

each. 
[*3S3]       If  the  plaintiffs  are  not  entitled  to  have  the  ^partnership  dissolved, 

they  are  entitled,  at  least,  to  the  injunction.(9) 
[The  yice-Chancellor :  An  injunction  to  restrain  the  trustees  from  acting 
would  be  virtually  a  dissolution.  Every  person  taking  a  policy  makes  himself 
a  partner,  and  places  himself  in  a  situation  to  have  policies  granted  to  other 
persons,  which  may  be  beneficial  to  him.  He  may  say,  therefore,  that,  in  his 
absence,  those  who  may  be  trustees  and  directors  ought  not  to  be  restrained 
from  acting  in  those  capacities.] 

We  do  not  dispute  that  a  case  may  be  put  in  which  it  would  be  beneficial  to 
go  on  with  the  partnership,  but  we  contend  that  we  have  a  right  to  say  that 
those  trustees  and  directors  are  not  to  carry  on  the  partnership,  and  that  it  is 
dissolved.  No  policies  that  have  been  granted  since  the  vacancies  have  oc- 
curred in  the  boards  of  directors  and  trustees  are  valid. 

[The  Vice- Chancellor : — ^The  way  in  which  you  argue  the  case  appears  to 
me  to  show  the  propriety  of  having  all  the  persons  interested,  parties  to  tfaa 
suit.    The  frame  of  the  bill  is  such  that  you  cannot  proceed  one  step  without 

calling  in  question  the  characters  of  the  persons  who,  prima  fade^ 
[*384]  ought  to  be  parties.     Therefore  *the  case  now  before  me  seems  to 

differ  from  all  those  that  you  have  alluded  to,  because  the  bill  raises  a 
question  whether  those  persons,  who  are  not  parties  to  the  record,  have  rights 
which,  prima  facie^  they  appear  to  be  entitled  to  claim.     And  the  court  is 

(9)  Id  Vmem  ▼.  Fi$k,  which  hu  been  before  refeired  to,  Lord  Eldon,  C,  ii  reported  to  haTe  nid, 
«•  ii  must  not  be  understood,  frum  whit  I  am  about  to  say,  that  1  give  any  opinion  whether  the  plain, 
ttflb  might  or  might  not  put  iuch  a  ease  on  the  record  as  would  entitle  Uiem  to  a  decree  for  the  relief 
they  seek.  The  question  ie,  whether,  on  an  interlocutory  motion,  1  can  do  what  is -asked,  if  1 
eould  not  grant  the  decree  as  asked,  I  cannot  grant  the  iojonotion.*' 
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asked  to  determine,  in  tbeir  absence,  whether  they  are  entitled  to  the  rights  of 
partners.] 

The  plaintiffs  are  competent  to  raise  and  sustain  the  rights  of  those  partners 
who  are  absent.  Although  the  policies  that  have  been  irregularly  issued,  may 
be  bad  at  law,  yet  this  court  may  render  them  effectual,  because  the  holders  of 
them  are  not  to  be  charged  with  the  default  of  the  trustees  and  directors  in  not 
filling  up  the  vacancies.  For  the  purpose  of  the  decree,  it  is  not  necessary 
that  all  the  partners  should  be  parties.  The  court  may  direct  all  persons  to 
go  before  the  master,  who  will  determine  whether  their  policies  are  binding 
either  at  law  or  in  equity.  According  to  the  view  that  the  counsel  for  the  de- 
fendants take  of  the  case,  the  directors  may  go  on  indefinitely  granting  policies 
which  cannot  be  enforced  in  a  court  of  law«  and  from  which  no  benefit  can  be 
derived.  None  of  the  assignments  of  policies  that  have  been  made  since  the 
death  of  Mr.  Steward,  are  valid,  because  there  has  been  no  valid  appointment 
of  a  registrar  or  secretary  to  supply  his  place,  and,  therefore,  no  policy  can 
have  been  endorsed  in  the  manner  required,  by  the  deed,  to  give  validity  to 
the  assignment  of  it.  If  there  be  no  registrar  duly  appointed,  no  policy  can 
be  cancelled  ;  and,  therefore,  the  society  has  not  the  benefit  of  the  protection 
which  is  given  to  it  by  the  18th  article ;  nor  can  a  dissolution  be  obtained,  as 
has  been  contended,  under  that  article* 

*The  counsel  for  the  plaintiffs  were  proceeding  to  observe  upon  the    L*385] 
other  objections  to  the  bill;  but  the  Vice- Chancellor  intimated  that  his 
opinion  was  so  strong  upon  the  question  of  parties,  that  it  was  unnecessary 
to  argue  any  of  the  other  points ;  and  thereupon  the  counsel  for  the  defen- 
dants waived  the  other  objections. 

The  Vice-chancellor: — It  appeared  to  me  that  it  was  not  at  all  necessary 
to  enter  into  the  question  as  to  the  want  of  equity,  when  there  was  one  decisive 
objection  for  want  of  parties ;  an  objection,  in  fact,  of  such  a  nature,  that,  if  it 
was  allowed,  it  is  quite  obvious  that  the  suit  must  perish. 

Now  the  rules  with  respect  to  parties  are  exceedingly  plain  and  intelligible 
to  those  who  will  consider  the  principle  on  which  they  are  founded.  The 
general  rule. is  that  all  parties  interested  in  the  subject  of  the  suit,  shall  be 
parties  to  the  record.  Then  there  are  certain  exceptions.  And  those  excep- 
tions, so  far  as  this  particular  point  is  concerned,  may  be  divided  into  two  parts. 
One  exception  is,  where  several  persons  having  distinct  rights  against  a  common 
fund,  or  against  one  individual,  are  allowed,  a  few  of  them,  on  behalf  of  them- 
selves and  the  rest,  to  file  a  bill  for  the  purpose  of  prosecuting  their  mutual 
rights  against  the  common  fund,  or  the  individual  liable  to  their  demand.  The 
other  exception  is,  where  a  person  may  have  a  right  against  several  individuals, 
.who  are  liable  to  common  obligations.  In  that  case,  a  bill  is  allowed  to  be 
filed,  by  a  single  plaintiff,  against  some,  but  not  all,  of  those  persons  who  are 
bound  to  make  good  the  plaintiff's  demand.  This  is  the  general  division  of  the 
ncepiions  to  the  general  rule. 
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[*386]  *Then  we  haye  to  consider  whether  this  case  falls  within  either  of 
those  exceptions. 
If,  in  this  case,  the  bill  had  been  filed  by  some  of  the  members  of  the  society, 
against  an  individual  upon  whom  the  whole  society  had  a  demand,  it  is  per* 
fectly  clear  that  he  could  not  have  made  an  objection  that  all  the  members  were 
not  parties ;  and  the  rule,  laid  down  by  Lord  Eidon,  in  the  cases  of  Cockbum 
T.  Thompson^  and  Adair  v.  The  New  River  Company^  would  have  obviously 
applied.  But  the  very  nature  and  object  of  this  suit  is  to  deprive  persons  who 
are  not  parties  on  the  record,  of  that  right,  which,  upon  the  face  of  the  bill, 
they  at  present  possess ;  and  it  appears  to  me  that  this  case  is  as  distinct,  from 
the  two  that  I  have  mentioned,  as  a  case  can  be,  and  that  it  is  precisely  govern* 
ed  by  the  principle  upon  which  Lord  Eldon  allowed  the  demurrer  to  the  first 
bill  filed  by  Mr.  Van  Sandau.  By  that  bill,  which  Mr.  Van  Sandau  filed 
against  certain  members  of  the  British  Annuity  Company,  he  prayed  :  ^  That 
the  company,  and  the  defendants  on  behalf  of  the  company,  might  be  restrained 
from  doing  any  act  to  deprive  him  of  his  share,  or  from  acting  on  the  deed  of 
settlement."  It  might  be  perfectly  true  that  he  had  a  good  case  to  show  that 
the  deed  of  settlement,  which  had  been  ezecutedt  was  not  a  proper  deed  of 
settlement.  Then  all  the  members  of  the  company  had  acceded  to  the  deed 
of  settlement.  He,  therefore,  by  his  bill  against  some  of  the  members,  asked, 
not  only  to  deprive  them,  but  others,  who  were  extremely  numerous,  of  the 
benefits  they  were  entitled  to.    On  the  objection  being  made,  for  want  of 

parties.  Lord  Eldon  allowed  it. 
[*387]  *I  have  very  little  to  do  with  the  observations  made  upon  the  second 
part  of  the  case,  because  it  arises  on  the  second  bill,  in  which  all  the 
shareholders  had  been  made  parties.  It  is  only  observable,  with  respect  to 
what  did  take  place  on  the  subject  of  the  second  bill,  that  Lord  Eldon  says, 
**  I  have  not  forgotten  that,  in  the  course  of  the  argument,  Mr.  Van  Sandau 
stated  that,  when  he  got  the  answers  of  some  of  the  defendants,  he  could 
amend  the  bill,  by  making  it  a  bill  on  behalf  of  himself  and  others  of  the  part- 
ners, except  such  of  them  as  he  should  retain  as  defendants.**  Then  Lord 
Eldon  adds,  **  but,  in  my  judgment,  that  cannot  be  done."  The  consequence, 
therefore,  was,  that  Lord  Eldon  did,  in  effect,  pronounce,  in  the  second  suit, 
the  same  opinion  as  he  had  pronounced  in  the  first  suit,  when  he  allowed  the 
demurrer  to  the  first  bill  for  want  of  parties.  Then  the  case  of  Davis  v.  Fisk^ 
and  the  other  cases  that  haye  been  alluded  to,  from  Chancey  y.  May  down  to 
the  present  time,  show  to  me,  most  distinctly,  that,  if  this  bill  asks  to  deprive 
4,000  persons  of  their  present  rights,  ihe  plaintiffs  ought  not  to  be  at  liberty  to 
stir  in  the  case,  until  they  have  made  every  one  of  those  individuals  parties. 
That  is  my  clear  opinion,  and  I  have  no  doubt  whatever  about  it ;  and  I  think, 
therefore,  that  the  demurrer  must  be  allowed,  and  the  costs  must  follow  in  the 
usual  way.[l] 

[1]  The  anthority  of  this  caie  ft  thaken,  if  not  ovarruled,  bj  Lord  Cottmsham  in  WuUwmth  t. 
H»li^  4  MyL  &  Cr.  619,  January  15, 1841.    A  bill  wai  filed  by  aome  of  the  aharehelden  of  an  in. 
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*Lewi8  t).  Lord  Zoitchs.  [*388] 

1828 ;  25tb  Julj. — Judgment  creditor. — Equity, 

A  receiver  appointed  in  a  toit  inttituted  by  ineornbrtneen  was  ordered  to  keep  down  the  incam- 
braBces  out  of  the  rente,  and  to  pay  the  reaidoe  to  the  owner  of  the  eatate.  A  judgment 
oreditor  may  file  a  bill  against  the  owner  and  receiver,  without  making  the  other  incumbrancers 
parties,  to  have  his  debt  eatisfied  out  of  the  surplus  rents. 

The  bill  (which  was  filed  on  the  28th  of  June,  1828,)  stated  that  die  plaintiff 
had  lately  obtained  a  judgment  in  the  court  of  king's  bench,  against  the  defend- 
ant, Lord  Zouche,  for  1,229/.,  and  had,  thereupon,  issued  an  elegit^  directed 
to  the  sheriff  of  Sussex,  commanding  him  to  deliver  to  the  plaintiff  all  the  goods 
and  chattels  of  the  defendant  in  his  bailiwick ;  and  also  a  moiety  of  all  the 
lands  and  tenements  in  his  bailiwick,  whereof  the  defendant,  or  any  person  or 
persons  in  trust  for  him,  on  the  12Ui  of  June,  in  the  Otb  year  of  his  present 
majesty,  (on  which  day  the  judgment  was  giyen,)  or  ever  afterwards,  was 
seised :  to  hold,  &c. :  that  the  writ  was  returnable  on  the  22d  of  June,  1828 ; 
that  the  plaintiff  had,  lately,  obtained  another  judgment,  in  the  same  court, 
against  the  same  defendant,  for  220/*  10^.,  and  had  issued  an  elegit  thereon,  re- 
turnable on  the  same  day  :  that  the  sheriff  had  returned,  on  both  writs,  that  the 
defendant  had  not  any  goods  and  chattels  in  his  bailiwick  which  he  could  cause 
to  be  delivered  to  the  plaintiff,  nor  had  he,  or  any  person  or' persons  in  trust  for 
him,  on  the  12th  of  June,  in  the  9th  year,  &c.,  or  at  any  time  since,  any  lands 
or  tenements  in  his  bailiwick,  which  he  could  cause  to  be  delivered  to  the 

•olTent  joint  stock  bank,  on  behalf  of  themselves  and  all  other  shareholders,  except  the  defendants, 
against  the  directora  some  of  whom  had  become  bankrupt,  and  tho  trusteee  and  public  officen  of 
the  company,  and  certain  shareholders,  who  were  alleged  to  have  not  paid  np  their  calls,  praying 
that  an  account  might  be  taken  of  all  the  partnership  assets,  and  that  such  part  as  was  outstanding 
might  be  got  in  by  a  receiver,  and  that  the  whole  might  be  converted  into  money,  and  applied  to. 
wards  satisfaotioa  of  the  partnership  debts :  a  demurrer  was  overruled,  and  the  chancellor  uses  the 
following  strong  language : — '*  How  far  this  court  will  interfere  between  partners,  except  in  cases 
of  dJMolution  has  been  the  subject  of  much  diftrenoe  of  opinion,  upon  which  it  is  not  my  purpose 
to  eay  anything  beyond  what  is  necessary  for  the  decision  of  this  case ;  but  there  are  strong 
authorities  for  holding  that  to  a  bill  pnyinga  dissolution  all  the  partners  most  be  parties ;  and  this 
bill  alleges  that  they  are  so  numerous  as  to  make  that  impossible.  The  reiult  therefore  of  these 
two  rules  would  be, — the  one  binding  the  court  to  withhold  its  jurisdiction  except  upon  bills  pray, 
ing  a  dissolution,  and  the  other  requiring  that  all  the  partnera  should  be  parties  to  a  bill  praying  it ; 
that  the  door  of  this  court  should  be  shut  in  all  oases  in  which  the  partners  or  shareholders,  are 
too  numerous  to  be  made  partiee,  which  io  the  present  state  of  the  transactions  of  mankind,  would 
be  an  abeolute  denial  of  justice  to  a  large  portion  of  the  subjects  of  the  realm  in  some  of  the  most 
important  of  their  a&irs.  This  result  is  quite  sufficient  to  show  that  this  cannot  be  the  law  ;  for 
as  I  have  said  upon  other  occasions,  I  think  it  is  the  duty  of  this  court  to  adapt  its  practice  and 
coarse  of  proceeding  to  the  existing  state  of  society ;  and  not  by  too  strict  an  adherence  to 
Ibrms  and  rules,  established  under  difierent  cirenmstanoes,  to  decline  to  administer  justice,  and  to 
enforoe  rights  tot  which  there  is  no  other  remedy.  This  has  always  been  the  principle  of  this 
court,  though  not  at  all  times  sufficiently  attended  to.  It  is  the  ground  upon  which  the  court  has, 
in  many  cases,  dispensed  with  the  presence  of  parties  who  would,  according  to  the  general  prac 
tice,  have  been  necessary  parties."  Ibid.  S37.  And  see  Fi»h  v.  Howland^  1  Fkfge,  90.  Egberf 
T.   Wo9d,  3  Paige,  530.     Wulker  v.  Devereaus,  4  Paige,  346. 
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plaintiff:  that  Loid  Zouche,  being  seised  of  or  well  entitled  unto  several 
manors,  messuages,  &c.  in  the  county  of  Sussex,  for  bis  life,  subject  to  sev- 
eral incumbrances,  by  an  order  of  the  court  of  chancery,  dated  the  2dd  of  May, 
1822,  made  in  a  cause  wherein  Nicholas  Winckley  was  plaintiff^ 
[*389]  *and  Lord  Zouche  and  Harriet  Anne  his  wife,  Thomas  Rhoades,  Jo- 
seph Rose  and  Robert  Curzon,  and  Harriet  Anne  his  wife,  were  defend- 
ants, it  was  referred,  to  one  of  the  masters  of  the  court,  to  inquire  and  state  to 
the  court,  the  several  incumbrances  affecting  the  real  estates  of  Lord  Zouche, 
in  the  county  of  Sussex  ;  and  also  to  state  their  priorities,  and  to  appoint  a 
receiver  of  those  estates  :  that,  on  the  9th  of  July,  1820,  the  master  appointed 
the  defendant,  John  Rose  to  be  such  receiver :  that,  on  the  19th  of  March, 
1823,  the  master,  after  stating  the  title,(a)  reported  the  incumbrances  to  be  an- 
nuities payable  to  Lady  Zonche.  Mrs.  Curzon,  Nicholas  Winckley,  Tbomaa 
Rhoades,  Joseph  Rose,  and  some  other  persons,  and  stated  their  priorities : 
that,  on  the  8th  of  July,  1824,  the  report  was  confirmed,  and  the  receiver  was 
ordered  to  pay  the  annuities,  according  to  their  priorities,  out  of  the  rents  of 
the  estates,  and  to  pay  the  residue  of  those  rents  to  Lord  Zouche,  until  the  far- 
ther order  of  the  court :  that  Lord  Zouche  had  parted  with  the  legal  estate  in 
the  hereditaments  :  that,  if  all  the  annuities  were  subsisting,  there  would  be  a 
clear  annual  residue  of  the  rents  amounting  to  3,873i. ;  and  that  some  of  the 
annuities  had  ceased  since  the  master  made  his  report :  and  that  there  was, 
then,  a  clear  annual  residue  of  the  rents,  amounting  to  5,073/.,  after  paying  the 
subsisting  charges.  The  bill  prayed  that  the  receiver  might  be  ordered  to  pay, 
to  the  plaintiff,  the  principal,  and  interest  due  on  his  two  judgments,  after  keep- 
ing down  the  charges  ;  and  that  the  receiver  might  be  restrained  from 
[*390]  paying,  to  Lord  Zouche,  and  that  Lord  Zouche  *might  be  restrained 
from  receiving  any  of  the  rents  until  the  plaintiff  should  have  been 
paid  his  principal  and  interest. 

Lord  Zouche,  and  John  Kose,  the  other  defendant,  demurred  to  the  bill,  for 
want  of  equity;  and  because  Nicholas  Winckley,  Lady  Zouche,  Thomas 
Rhoades,  Joseph  Rose,  and  Robert  Curzon,  and  Harriet  Anne  his  wife,  were 
not  parties  to  it,  although  it  appeared,  by  the  plaintiff's  own  showing,  that  they 
ought  to  have  been  made  parties. 

The  demurrer  came  on  to  be  heard  at  the  same  time  as  a  motion,  made  by 
the  plaintiff,  for  an  injunction  as  prayed  by  the  bill,  or  that  the  receiver  might 
be  ordered,  after  keeping  down  the  incumbrances,  to  pay,  either  to  the  plain- 
tiff, or  into  court,  the  money  secured  by  the  judgments,  and  the  residue  of  the 
rents  to  Lord  Zouche. 

Mr.  Barber^  and  Mr.  Lynch^  in  support  of  the  demurrer : — This  is  a  bill 
prima  impressionism  A  judgment  creditor  has  no  right  to  apply  to  this  court, 
except  to  remove  legal  impediments.    It  would  be  a  very  strong  measure  to 

(a)  The  nature  of  Lord  Zoache*t  Utie  did  Dot  appear  open  the  bill  othenriae  than  aa  ia  here 
aUted. 
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make  an  order  that  he  should  be  paid  out  of  the  rents,  and  for  an  injunction. 
Bennett  y.  Box.{b)  Pratt  v.  Coh.(c)  [Mr.  Sugdent  for  the  plaintiff: — Those 
cases  were  decided  before  the  statute  of  frauds.]  The  statute  of  frauds, 
certainly,  does  allow  an  equitable  estate  to  be  taken  in  execution,  but 
then  ^it  must  be  a  trust  for  the  debtor.((2)  The  sheriff  has  returned  [*d91] 
that  Lord  Zouehe  had  no  lands  in  his  bailiwick ;  and  this  estate  not 
being  a  subject  of  execution  at  law,  is  not  a  subject  of  execution  in  equity. 
The  point  was  not  expressly  decided  in  Lord  Dillon  t.  Plaskett.(e)  In  that 
case  there  was  no  demurrer ;  and,  therefore,  the  parties  submitted  to  the  juris- 
diction of  the  court;  aud  there  was  no  other  suit  pending.  Besides,  there 
was  5,000/.  a  year  to  be  paid  to  Lord  Dillon  :  but  Lord  Zouehe  is  not  entitled 
to  receive  any  definite  sum. 

There  are  other  fatal  objections  to  this  suit.  The  bill  states  the  pendency 
of  another  suit ;  and  that  the  court  has  taken  possession  of  the  estates  in  that 
suit.  There  cannot  be  two  suits  by  creditors.  If  this  bill  is  sustained,  and 
there  are  twenty  judgments  against  Lord  Zouehe,  every  one  of  the  creditors 
may  file  a  new  bill,  and  call  on  the  receiver  to  hand  over  the  rents  and  profits 
to  him.  The  plaintiff  might  have  had  the  benefit  of  the  former  suit,  by  ob- 
taining an  order,  in  it,  that  he  might  go  in  and  be  examined  pro  interesse  sud ; 
and  he  might  have  got  the  injunction  under  that  order.  The  surplus,  after 
paying  the  charges  and  the  receiver's  poundage,  is  to  be  paid  over  to  Lord 
Zouehe ;  and,  therefore,  it  is  the  subject-matter  of  account  in  the  other  suit. 
At  all  events,  if  this  bill  is  to  be  sustainedt  all  the  parties  to  that  suit  must  be 
parties  to  this  suit  also ;  as  they  have  a  right  to  be  present  at  the  taking 
of  the  accounts  which  are  necessary  for  the  purpose  of  ascertaining  the 
residue. 

*If  these  arguments  apply  to  the  case  of  Lord  Zouehe,  they  may  [*392] 
be  urged,  with  still  greater  force,  with  respect  to  Mr.  Rose.  He  is 
only  a  receiver ;  and  the  bill  seeks  to  restrain  him  from  doing  what  he  has  been 
ordered  to  do  in  the  former  suit.  Suppose  that  he  had  been  made  a  party  to 
thirty  suits ;  how  is  he  to  be  paid  his  costs  ?  Has  he  a  preferable  lien  for 
them  to  that  of  the  creditors  ?  If  he  has,  they  ought  all  to  be  made  parties  to 
the  suit. 

Mr.  Sugden,  and  Mr.  Moore^  for  the  plaintiff,  in  support  of  the  bill,  were 
stopped  by  the  court. 

The  Vice-chancellor  : — By  the  order  in  the  cause  of  Winckley  v.  Lord 
Zouehe^  the  receiver  was  directed  to  pay  certain  sums,  out  of  the  rents  and 
profits  of  his  lordship's  estates  in  Sussex,  to  certain  persons,  and  the  residue  of 
those  rents  was  to  be  paid  to  Lord  Zouehe.  He,  therefore,  is  the  owner  of 
those  estates,  except  so  far  as  a  court  of  equity  has  rendered  it  impossible  for 
any  person  to  deal  with  them  ;  and  he  has  an  interest  in  them,  for  he  is  entitled 
to  the  residue  of  the  rents. 

(ft)  Ca.  Cha.  ll  {c)  Ca.  Cha.  198.    8.  C.  S  FrMmaa,  139. 

ii)  HanU  v.  Pugh,  4  Binf  .  835.  (e)  9  Bligh't  New  Sariei.  939. 
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It  has  been  said  that  this  bill  has  been  improperly  filed,  because  the  plaintiff* 
might  have  come  in  and  been  examined  pro  interesse  suo,  in  the  former  suit. 
I'hat  may  be  true  as  applied  to  the  same  fund  ;  and,  perhaps,  he  might  haTO 
done  so  in  this  case  ;  but  that  does  not  deprive  him  of  the  right  to  file  a  bill  to 
have  his  judgment  satisfied. 

Then  it  is  said  that  the  object  of  the  bill  is  incongruous  with  the 
[*393]  order  in  the  first  suit.  But  it  appears  *to  me  that  that  is  not  so ;  for 
the  bill  is  filed  on  the  footing  of  that  order.  Next,  it  is  objected  that 
Lord  Zouche  is  not  seised  either  in  law  or  in  equity :  but  ray  opinion  is,  that  he 
is  seised  entirely  in  equity  ;  and  that,  but  for  the  oflScer  of  the  court,  he  would 
have  a  right  to  the  possession  of  the  estates. 

The  next  objection  is,  that  there  is  a  defect  of  parties.  But  it  would  have 
been  improper  to  make  the  prior  creditors  parties  to  this  suit,  as  their  rights 
are  not  sought  to  be  aflected  by  it.  Mr.  Rose  is  in  possession  of  the  estates  ; 
and  if  he  were  not  a  paity  to  the  suit  I  could  not  make  any  order  upon  him. 
upon  the  whole,  therefore,  it  seems  to  me  that  there  is  not  the  least  ground  for 
either  of  the  demurrers. 

Demurrers  overruled. 


The  order  made  upon  the  motion,  was  that  the  receiver,  after  keeping  down 
the  incumbrances,  should,  out  of  the  rents,  pay  into  court  the  sums  secured  by 
the  judgments,  and  that  he  should  be  restrained  from  paying,  and  Lord  Zouche 
from  receiving  any  part,  of  the  rents  until  such  payment  should  be  made,  or 
until  the  further  order  of  the  court.[l] 


[*394]  *Grben  v.  Grbeii.(£i) 

1828:  9d  AngtmU^Praetiee. 

Three  defendants  were  ordered  to  deliver  ap  poeeattion  of  estates  to  the  receiTer,  within  a  eertaio 
time,  or  to  stand  committed  :  bat  no  writ  of  execution  of  the  order  was  aenred  oo  thm.  The 
defendants  hsvins  refused  to  obey  the  order,  the  serjeant-at-arms  was  ordered  to  fo  against  then. 
On  the  defendants  boingr  brought  up  in  custody,  it  sppeared  that  one  of  them  was  so  iofant« 
and  ha  and  another  of  them  eapreMing  oontritian,  were  ordered  to  be  diseharged  on  payment 
of  costs ;  the  third  persisttngr  in  his  contempt,  was  committed.  The  two  others  remamed  in 
custody,  being  unable  to  pay  their  costs.  A  motion  afterwards  made,  by  the  defeadanta^  to 
discharge  the  orders  of  commitment,  for  irregularity,  was  granted. 

(a)  The  editor  was  compelled,  by  indisposition,  to  be  absent  from  court  when  this  ease  waaargoed. 
He  is  indabted  to  hia  friend,  Mr.  E.  F.  Moore,  Ibr  the  above  report. 

[I]  Vide  Cocker  ▼.  Lord  Bgmoni,  6  8tm.  311.  In  the  case  in  the  text  the  bill  alleged  that  an 
etegii  had  been  issued  and  ratomed.  In  a  recent  ease  it  was  held  that  the  want  of  alleging  the 
issuing  an  eUgit  was  demurrable ;  but  it  seems  unniessaaiy  t9  state  thai  it  had  been  tetomed ; 
Neate  ▼.  Duke  of  Morlborwgh,  3  Myl.  it  Or.  407.  A  judgment  creditor  proceeding  onder  the 
TOTised  statues  of  New-Tork.  part  3,  ch.  1,  tit.  3,  art.  3,  i  41,  2  R.  S.  Sd  cd.  109,  mn»t  by  the 
terms  of  the  act  have  issued  an  exeoutioo,  which  had  lieen  returned  unsatisfied,  in  whole  or  in 
part.  As  to  what  is  a  sufficient  arerment  of  the  isauing  and  rotuin  of  an  executiom  sea  Ommmi  r. 
Sp0rke$,  8  Edw,  V.  C.  ^p.  104. 
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Thomas  Grbbn,  by  his  will,  dated  the  3d  of  August,  1805,  gave  his  real 
and  personal  estates  to  his  sons,  Joseph  Green  and  William  Green,  their  heirs, 
executors,  administrators  and  assigns  ;  and  directed  them  to  pay,  thereout,  850/. 
unto  his  younger  sons,  the  plaintiffs.  Thomas  Green,  John  Green,  and  Edward 
Green  ;  and  appointed  William  Green  and  Joseph  Green  his  executors.  Wil* 
liamGreen  died  in  December,  1812. leavingthedefendant  Joseph  Green hiseldest 
son  and  heir  at  law,  and  the  defendant  Mary  Green  his  widow  and  administra- 
trix. Joseph  Green,  the  other  executor,  died  in  April,  1816,  having  by  his 
will,  dated  in  February,  1816,  given  his  real  and  personal  estates  to  the  defen- 
dants Illingworth  and  Roberts,  upon  certain  trusts.  In  October,  1820,  a  suit 
was  instituted  by  the  legatees,  for  the  purpose  of  having  the  will  of  Thomas 
Green  established,  and  the  tiusts  thereof  carried  into  execution.  On  the  3d  of 
December,  1825,  a  decree  was  made,  which,  after  establishing  the  will,  and 
directing  the  execution  of  the  trusts,  and  the  usual  accounts  to  be  taken, 
ordered  that,  in  case  the  personal  estate  should  be  insufficient  for 
the  payment  of  the  testator's  debts  and  legacies,  then  that  *a  sufficient  [*395] 
part  of  the  real  estates  should  be  sold  for  payment  thereof. 

On  the  14th  of  March,  1826,  an  order  was  obtained  by  the  plaintiffs  for  the 
appointment  of  a  receiver  of  Thomas  Green*s  real  estates,  which  directed  that 
the  tenants  of  such  estates  should  attorn  and  pay  their  rents  to  such  receiver, 
and  that  such  parts  as  were  then  in  the  possession  of  any  of  the  defendants 
should  be  delivered  up  to  such  receiver. 

In  pursuance  of  this  order,  a  receiver  was  appointed. 

It  appeared  that  three  of  the  defendants,  namely,  Thomas  Green,  Joseph 
Green,  and  George  Green,  (who  were  the  sons  of  Joseph  Green  the  surviving 
executor  of  the  testator  Thomas  Green,)  were  in  the  possession  of  a  certain 
messuage  and  dwelling  house  in  Wakefield,  in  the  county  of  York,  part  of  the 
real  estates  of  the  testator.  A  notice  was,  accordingly,  given  to  them,  on  the 
22d  March,  1828,  by  the  receiver,  which  recited  the  order  under  which  he  had 
been  appointed,  and  required  them  to  deliver  up  to  him  immediate  possession 
of  such  parts  of  the  real  estates  as  were  then  in  their  possession. 

To  this  notice  no  attention  was  paid  by  these  defendants,  who  refused  either 
to  attorn  to  the  receiver,  or  to  give  up  possession  of  the  premises.  On  the 
6ih  June,  1828,  a  motion  was  made  for  the  committal  of  these  defendants  to 
the  Fleet  prison,  for  a  contempt,  in  refusing  to  attorn,  or  deliver  up,  to  the  re- 
ceiver, possession  of  "certain  premises,"  part  of  the  estates  in  question,  and 
then  in  the  occupation  of  the  defendants.  Upon  this  motion  an  order 
was  made,  by  the  *Vice-ChancelIor,  whereby  the  three  defendants  [*896] 
were  directed  to  deliver  up  possession  of  the  premises  to  the  receiver, 
within  a  week  from  the  date  thereof,  or,  in  default,  to  stand  committed  to  the 
Fleet  prison. 

The  time  limited  by  this  order  was,  subsequently,  enlarged  to  the  10th  of 
July  following,  by  an  order  made  on  the  20lh  of  June,  1828.  No  writ  of  ex^ 
•cution  of  this  or  either  of  the  previous  orders  was  uken  out.    On  the  Itih 
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July,  1828,  it  appearing  that,  on  service  of  the  last  order  on  the  defendants 
and  possession  being  demanded,  they  still  refused  to  deliver  up  possession  of 
of  the  premises,  the  serjeant«at-arms  was  ordered  to  go  against  them. 

The  defendants  being  brought  to  the  bar  of  the  court  in  the  custody  of  the 
serjeant-at-arms,  Mr.  Cooper  moved  for  their  commitment  to  the  Fleet,  upon 
a  statement  of  the  previous  facttf,  and  their  continued  contumacy.  It  then  ap- 
peared that  George  Green  was  an  infant. 

Upon  the  court  admonishing  the  defendants  on  their  contempt,  John  and 
George  Green  expressed  their  contrition,  and  willingness  to  give  up  possession 
of  the  premises  as  far  as  was  in  their  power,  and  they  were  thereupon  ordered 
to  be  discharged  out  of  the  custody  of  the  serjeant-at-arms,  upon  payment  of 
the  costs  incurred  by  their  contempt.  Thomas  Green,  the  other  defendant,  still 
persisting  in  his  contempt,  and  expressing  his  determination  to  retain  posses- 
sion of  the  premises,  having  at  that  moment  the  key  of  them  in  his  pocket, 
was  committed  to  the  Fleet.  The  costs  not  being  paid  by  the  two  other  de- 
fendants, they  remained  still  in  the  custody  of  the  seijeant-at-arms. 
[*397]  *A  motion  was  now  made  to  discharge  the  orders  of  the  20th  June, 
and  17th  July,  for  irregularity,  and  that  the  warrants,  issued  against 
the  defendants  under  the  last  mentioned  order,  might  be  set  aside,  and  the  de- 
fendants discharged  out  of  custody  touching  their  alleged  contempt,  and  that 
the  costs  of  and  occasioned  by  the  application  might  be  paid,  by  the  plaintiffs, 
to  the  defendants. 

Mr.  Agar^  and  Mr.  Knight,  for  the  motion  : — The  proceedings  in  this  case 
are  wholly  irregular.  Several  persons  cannot  be  included  in  one  notice,  they 
being  alleged  guilty  of  several  contempts.  If  process  go  against  them,  they 
cannot  be  relieved  from  the  process  until  each  has  cleared  his  separate  con- 
tempt.   This  would  be  a  manifest  injustice. 

The  parties  here  are  distinct,  and  have  no  interest  in  common  ;  the  notices 
should  have  been  given  to  them  individually.  Two  of  the  defendants,  in  their 
affidavit,  swear  that  they  have  no  interest  or  claim  whatever  in  the  property 
in  question,  and  reside  only  with  their  brother  as  boarders,  one  inhabiting  a 
bed  room  only,  being  employed  in  the  business  of  an  upholsterer  in  another 
part  of  the  town,  and  the  other  living  with  his  brother,  and  assisting  him  in 
his  business  in  the  capacity  of  a  servant ;  and  they  both  positively  swear  that, 
although  they  boarded  and  lodged  with  Thomas  Green,  they  have  no  right  or 
claim  to  any  part  of  the  property  in  question,  and  that  they  have  never,  in  their 
lives,  had  any  control  over  it. 

One  of  the    defendants  is  an  infant.      His  commitment  must   be  irre- 
gular. 
[•398]        *The  principle  of  the  court  is  nerer  to  interfere  with  the  liberty  of 
the  subject,  where  there  are  other  means  within  its  power  for  obtaining 
that  which  it  seeks.     If  the  signature  to  an  instrument  is  necessary,  that,  being 
the  act  of  the  party,  can  only  be  enforced  by  personal  restraint. 
Where  the  object  has  been  to  put  a  party  in  possession  of  property,  if  the 
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court  can  obtain  that  by  its  own  proceedings,  there  is  no  authority  for  putting 
the  person  in  prison.  The  court  cannot  proceed  in  both  ways  at  the  same 
time. 

The  notice  given  by  the  receiver,  on  the  22d  of  March,  requiring  the  defen- 
dants to  deliver  up  immediate  possession  of  the  premises,  was  improper.  A 
receiver  is  not  authorized,  by  the  practice  of  the  court,  to  require  an  individual 
to  give  up  immediate  and  instantaneous  possession  of  the  property,  which  he 
believes  himself,  at  the  time,  to  be  holding  legally,  having  inherited  it  from  his 
ancestors.  The  notice  given  previously  to  the  motion  for  the  commitment  of 
the  defendants  for  the  alleged  contempt,  was  informal.  It  merely  required 
that  "certain  premises"  should  be  given  up,  without  giving  the  slightest  de- 
scription of  what  those  premises  were.  It  was  impossible  for  the  defendants 
to  know  from  the  terms  of  the  notice,  what  the  premises  were  of  which  it  was 
required  that  they  should  give  possession.  No  notice  was  given,  to  the  defen- 
dants, that  the  court  would  be  moved  to  commit  them  provided  they  did  not 
deliver  up  possession  within  a  certain  time.  But  a  notice  was  served,  inform- 
ing them  that,  on  a  certain  day,  a  motion  would  be  made  for  their 
commitment,  *for  not  having  delivered  up  possession.  They  were  not  [*399] 
bound  to  regard  any  of  these  notices. 

The  apprehension  of  the  defendants,  by  a  serjeant-at-arms,  was  both  illegal 
and  irregular. 

The  Vicb-Chancellor  : — [After  consulting  with  the  registrar.]  Where  the 
persons  are  parties  in  the  cause,  I  understand  it  is  the  practice  that  a  Serjeant 
at-arms  should  go  against  them  ;  otherwise,  if  they  are  not  parties. 

The  question  is  not  material.  In  this  case  the  whole  proceedings  are  im- 
proper. There  is  not  a  single  case  in  support  of  the  course  pursued  here. 
The  practice  has  been  contrary  for  the  space  of  200  years.  It  is  first  pointed 
out  by  Lord  Bacon,  in  his  ninth  order,  where  it  is  directed  :  '*  that  in  case  of  a 
decree,  made  for  the  possession  of  land,  a  writ  of  execution  goeth  forth  ;  and, 
if  that  be  disobeyed,  then  process  of  contempt,  according  to  the  course  of  the 
court,  against  the  person,  to  commission  of  rebellion,  and  then  a  serjeant-at- 
arms,  by  special  warrant,  and  in  case  the  serjeant-at-arms  cannot  find  him,  or 
be  resisted,  upon  the  coming  in  of  the  party,  and  his  commitment,  if  he  persist 
in  disobedience,  an  injunction  is  to  be  granted  for  the  possession  ;  and  in  case 
that  also  be  disobeyed,  then  a  commission  to  put  him  in  possession."(a) 

The  same  course  of  proceedings  is  laid  down  in  Tothill,  44«  In  Stribley  v. 
Hawkie,{b)  it  was  decided  that,  after  a  writ  of  execution  of  a  decree,  and 
an  attachment  served  on  the  defendant,  the  plaintiff  may  have  an  in- 
junction *to  deliver  possession,  and  then  a  writ  of  assistance  to  the  [^400] 
sheriff,  commanding  him  to  be  aiding  and  assisting  in  putting  the  party 
in  possession.  Edwards  v.  Pool  (c)  is  to  the  same  effect.  There  a  com- 
mission of  rebellion  was  refused,  on  special  motion,  it  being  a  process  which, 

(«)  BwMW^  ordtn,  6.  (4)  3  Atk.  975.  (0)  8  Dick.  693. 
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if  warranted  by  the  previous  process,  issues  of  course.  In  that  case,  after  pro- 
cess run  out  to  a  sequestration,  the  tenant  in  possession  refused  to  deliver  up 
possession ;  and  Mr.  Dickens  states  the  practice  to  be  for  the  court,  upon  the 
certificate  of  the  sequestrator,  to  grant  an  order  to  enjoin  him  to  deliver  pos- 
session to  the  sequestrator,  and  that,  upon  service  of  the  order  and  disobedi- 
ence, an  attachment  issues  of  course,  (which  is  not  to  be  executed,)  and  that, 
upon  this,  the  court  will  order  a  writ  of  assistance  to  put  the  sequestrator  into 
possession :  and  he  cites  two  cases  where  orders  to  that  effect  were  made  by 
Lord  Hardwicke.  In  Dove  v.  Dove{d)  a  writ  of  assistance  was  grant- 
ed upon  affidavit  of  service  of  the  injunction,  and  disobedience  to  it. 
There  the  whole  process  was  run  out.  And,  in  Mr.  Dicken's  report  of 
this  case,  all  the  previous  authorities  on  this  point  are  collected.  It  ap- 
pears that,  from  the  earliest  records  of  this  court,  the  practice  has  been  uni- 
form and  unvaried. 

Whenever  there  is  an  order,  there  must  be  a  writ  of  execution.  This  is 
the  first  process  after  the  order  for  delivering  up  possession  of  the  premises  ; 
and  in  this  case  it  is  specially  directed  by  Lord  Bacon's  order.  Here  the 
committal  is  obtained  immediately  on  the  breach  of  the  order,  no  writ  of  exe- 
cution having  been  moved  for. 
[*401]  'The  case  of  Furgtison  v.  Tadman{e)  is  precisely  in  point. 
There  an  order  was  made,  on  the  25th  of  June,  1817,  (or  the  appoint- 
ment of  a  receiver,  and  the  defendants  were  ordered  to  deliver,  to  the  person 
to  be  appointed  receiver,  the  premises  in  their  possession.  No  time  was 
limited.  On  the  27th  of  August,  1819,  an  order  was  made  that  service  of  a 
writ  of  execution  of  the  order  of  the  25th  of  June,  on  their  clerk  in  court,  should 
be  deemed  good  service.  The  writ  was  served  accordingly.  On  the  5th  of 
November  following  an  application  was  made,  that  the  plaintiffs  might  be  at 
liberty  to  sue  out  a  writ  of  assistance  ;  whereupon  the  court  ordered  that  the 
receiver  should  give  a  week*8  notice,  to  the  defendants,  of  his  having  been 
appointed  receiver,  and  that  he  would  attend,  on  a  day  to  be  named  in  such 
notice,  to  demand  and  receive  possession  of  the  premises,  in  the  occupation  of 
the  defendants,  pursuant  to  the  order  of  the  25th  of  June,  and  that  service  on 
the  defendants'  clerk  in  court,  should  be  deemed  good  service.  On  the  14th 
of  December  an  order  was  made,  thai  the  plaintiffs'  clerk  in  court  should  be  at 
liberty  to  issue  an  attachment  against  the  defendants  for  not  obeying  the  order 
of  the  25th  of  June.  On  the  18th  of  the  same  month  an  attachment  issued, 
but  the  court  directed  that  it  should  not  be  executed  ;  ard,  on  the  same  day, 
an  order  was  made,  for  the  defendants  to  deliver  possession  of  the  premises 
within  a  week  from  the  service  of  the  writ ;  and  on  the  15th  of  January,  1820, 
a  writ  of  assistance  was  granted,  directed  to  the  sheriff,  to  put  the  receiver  into 
possession  of  the  premises. 

id)  9  Dick.  617.  S.  C.    1  Bro.  C.  C.  375;  and  1  Coi,  101. 
(e)Cite4ffoiaaM8.  iMt«farnMhMlbjUMMgiitimr«    8m  post,  410. 
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•lo  Saundersy.Saunders(f)  a  decree  was  made  on  ihe  15lh  February,  [*402] 
1822,  by  which  the  estates  in  question  were  directed  to  be  sold.  Edward 
Wigao  having  become  the  purchaser  of  patt  of  the  estates,  and  the  purchase 
money  having  been  ordered  to  be  paid  into  court,  an  order  was  made,  on  the 
5th  of  November,  1823,  on  the  application  of  the  purchaser,  that  Elizabeth 
Saunders,  who  was  in  possession  of  the  premises,  should  deliver  up  posses- 
sion to  the  purchaser.  This  order  was  not  proceeded  on ;  but,  on  the  28th 
of  May,  1824,  an  order  was  made,  on  the  application  of  the  plainliff,  that  the 
defendant,  Elizabeth  Saunders,  should  deliver  possession  of  the  estates  to 
Edward  Wigan,  the  purchaser,  within  fifteen  days.  The  defendant  was 
served  with  a  writ  of  execution  of  this  order  on  the  same  day.  An  attach- 
ment was  granted  against  the  defendant,  on  the  18th  of  June,  following,  for  not 
obeying  the  writ  of  execution  ;  and,  on  the  7ih  of  July,  a  writ  of  injunction  was 
issued  ;  but  possession  not  having  been  delivered  up,  a  writ  of  assistance  was 
ordered  on  the  22d  of  the  same  month.  This  case  is  decisive  of  the  point 
unless  there  be  a  difference  between  the  case  of  a  purchaser  and  a  receiver. 
The  case  of  Furguson  v.  Tadman,  shows  that  no  such  distinction  exists  ;  for 
that  was  the  case  of  a  receiver. 

The  writ  of  injunction  is  obtained  on  motion  of  course,  and  is  the  only 
ground  for  a  writ  of   assistance.     Huguenin  r.  Baseley,(g)    After 
service  of  the  writ  of  injunction,  and  disobedience  of  it,  then  a  writ  *of   [M03] 
assistance  must  be  moved  for ;  and  not  a  motion  made  to  commit  for 
contempt  of  the  order.     This  has  been  the  uniform  practice  from  the  time  of 
Lord  Bacon  down  to  the  present  time. 

Mr.  Sugden^  and  Mr.  Cooper^  opposed  the  motion. 

I.  There  was  no  occasion  to  proceed  against  these  defendants  separately. 
Here  are  three  brothers  in  joint  possession,  living  together  in  the  same  house, 
and  all  claiming  an  interest  in  the  property,  and  acting,  all  along,  in  concert  to* 
gether.  No  objection  is  made,  by  either  of  them,  when  taken  in  execution, 
for  want  of  personal  notice.  If  there  had  been  any  informality  in  not 
serving  them,  individually,  with  notice,  they  have  waived  it  by  their  acquies- 
cence. 

This  is  no  improper  interference  with  the  liberty  of  the  subject :  the  parties 
were  in  contempt.  In  the  case  of  an  injunction,  on  breech  of  it,  the  court 
commits  immediately.  There  is  no  delay  on  accoirat  of  the  liberty  of  the  sub- 
ject. Wlienever  a  party  appears  in  court,  and  acknowledges  a  contempt  of 
an  order  of  the  court,  the  court  will  commit  for  breach  of  its  order.  Tothill, 
33  ;  Wyati's  Prac.  Reg.  137. 

If  the  process  is  irregular,  the  defendant  must  clear  bis  contempt  before  he 
can  set  it  aside.  VowUs  v.  Young  ;(h)  Anon;(i)  Harrison's  Cb.  Prac.  160  ; 
Ed.  1808. 

The   parties    must  obey  the    original    order  befpre  they  can    question 

{/)  Cited  from  a  MS.  note  forntebed  by  tbe  legiitrv.    See  poet,  406. 

(g)  15  Vee.  180.  (A>  9  Vee.  173.  (0  15  Vee.  174. 
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[*404]  the  process.  It  is  no  objection  that  one  *of  the  defendants  is  a  OiiAor. 
An  infant  may  be  committed  for  contempt.  Tothill,  108.  Re 
Beech.Qi)  The  order  of  the  14th  of  March,  directing  a  receiver  to  be  ap- 
pointed to  whom  the  defendants  were  to  attorn,  cannot  be  resisted.  This  is 
a  material  consideration,  for  the  defendants'  refusal  to  deliver  up  possession 
of  the  premises  in  question,  in  pursuance  of  that  order,  was  a  substantial  con- 
tempt. 

II.  We  admit  Lord  Bacon's  order  to  be  in  force.  The  practice  there  laid 
down,  and  since  followed  in  the  cases  cited,  does  not  supersede  that  which 
we  have  adopted.  There  were  two  courses  open  for  us.  The  order  is  part 
of  the  decree.  An  attachment  is  the  next  process  under  Lord  Bacon's  order, 
then  an  injunction,  and  then  a  writ  of  assistance.  We  moved  to  commit,  in 
the  first  instance,  for  breach  of  the  decree.  The  practice  we  adopted  has  these 
advantages  :  it  is  less  expensive,  and  more  expeditious.  There  are  numerous 
instances  where  persons  have  been  committed  for  not  obeying  the  decrees  of 
this  court.  A  case  is  reported  in  Tothill,  40,  of  the  committal  of  a  husband 
and  wife,  for  refusing  to  concur  in  the  sale  of  a  lease.  In  Manly  v.  Eyion^l) 
a  tenant  was  ordered  to  stand  committed  for  non-payment  of  rent,  without  a 
day  being  given.  In  The  Attorney' Qeneral  v.  The  Mayor  of  Coventry ^{m) 
the  mayor  was  committed  for  not  obeying  an  order.  Skip  v.  Harwood  ;{n) 
Lansdown  v.  Elderton  ;{o)  WiUcins  v.  Stevens  ;(p)  and  Harrison's  Ch.  Prac. 

475,  and  333. 
[M05]        ''The  Vice-Chancellor  : — ^This  is  an  application  to  discharge  the 
two  orders  of  the  20th  of  June,  and  17th  of  July,  for  irregularity, 
and  to  liberate  the  persons  in  custody  for  contempt  of  those  orders. 

The  passage  from  Lord  Bacon's  order  applies  to  the  case  where  there  has 
been  a  decree.  The  cases  of  Ferguson  v.  Tadman^  Saunders  v.  Saunders, 
and  Dove  v.  Dove,  are  in  point  with  that  order. 

The  case  now  before  the  court  is  where  a  receiver  has  been  appointed, 
and  is  exactly  parrallel  to  Ferguson  v.  Tadman,  There  the  steps  taken  were 
in  conformity  to  Lord  Bacon's  order.  The  plaintiffs  have  produced  no  autho- 
rity for  the  propriety  of  the  practice  they  have  adopted.  There  is  a  material 
distinction  between  an  order  to  do,  and  an  order  to  restrain  from  doing,  a  par- 
ticular act.  The  same  difference  exists  where  the  thing  sought  is  possession, 
or  the  doing  a  particular  act.  The  case  of  Ferguson  v.  Tadman  exempli- 
fies this  principle.  I  think  the  order  of  the  20th  of  June  is  wrong  ;  but  it  is 
not  necessary  to  decide  that.  It  was  not  stated,  on  obtaining  that  order,  that 
George  Green  was  an  infant ;  that  was  incorrect.  The  order  of  the  20th  of 
June,  not  being  complied  with,  that  of  the  17th  of  July,  is  obtained.  No  writ 
of  execution  appears  to  have  been  taken  out.  The  practice  is,  that,  when  an 
order  is  obtained  and  acted  upon,  it  must  appear  that  a  writ  of  execution  hat 

(ft)  4  Mad.  198.  {t)  1  Dick.  183.  (m)  9  Dick.  781. 

(fi)  3  Atk.  564.  (0)  14  Vet.  519.  (p)  19  Vw.  117. 
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been  taken  ouU    The  orders  of  the  20th  of  June,  and  the  17th  of  July,  are 

therefore  wrong.     The  first  order  was  wrong,  as  not  conaplying  with 

the  established  practice  ;  and  the  second  was  Vrong,  because  it  was   [*406] 

founded  upon  the  first,  and  the  court  had  no  notice  of  one  of  the  par* 

ties  being  an  infant.    When  the  parties  were  produced  before  me,  I  did  not 

think  myself  authorized  to  interfere  with  the  execution  of  the  orders. 

The  orders  must  be  discharged,  the  persons  liberated  and  the  party  obtaining 
the  orders  must  pay  the  Costs. (9)[1] 


The  Vice- Chancellor  was  furnished,  by  Mr.  Bedwell,  the  registrar,  with  the 
following  extracts,  from  Reg.  Lib.  relative  to  the  course  of  proceeding  against 
a  party  for  not  delivering  up  possession  of  estates. 

Sttibley  v.  Hawkey  : — Decree  dated  6th  July,  1742.  Reg.  Lib.  B.  1741, 
fo.  349,  defendant  Hawkey  ordered  to  convey  the  premises  in  his  possession, 
and  deliver  deeds  to  the  plaintifil 

7th  June,  1744,  Reg.  Lib.  B.  1743,  fo.  406 ;  defendant  Hawkey  ordered  to 
deliver  possession  to  plaintifi*,  pursuant  to  decree,  and  the  tenants  to  attorn,  to 
the  plaintiff,  unless  the  defendant  should  on  a  day  thereby  appointed  show 
good  cause  to  the  contrary. 

30lh  June,  1744,  Reg.  Lib.  B.  1743,  fo.  433  ;  the  last  order  made  absolute. 
The  defendant  Hawkey  was  served  with  a  writ  of  execution  of  the  order  of 
the  30th  June,  1744. 

•6th  November,   1744,  Reg.  Lib.  B.  1744,  fo.  3;  an  attachment    [•407] 
directed  to  the  sheriff  of  Cornwall,  against  the  defendant  Hawkey^  for 
not  delivering  possession. 

28lh  November,  1744,  Reg.  Lib.  B.  1774,  fo.  23;  order  for  an  injunction 
against  defendant  Hawkey  to  deliver  possession. 

It  is  stated,  in  this  order,  that  the  sheriff  returned  a  cepi  corpus  upon  the 

(p)  See  port,  430. 

[1]  If  a  decree  of  nle  of  mortgaged  premwee  oontain  a  direction  that  the  perioB  in  poMenion 
deliTer  poeeeeeion  to  the  purehaaer,  a  formal -writ  of  exeoation  of  the  decretal  order  to  deliver  poe- 
■eanoD  is  proper  ;  but  wheo  there  is  no  sach  direction,  there  must  be  an  order  obtained  that  the 
party  delJTcr  op  possession,  which  must  be  served  upon  him.  If  the  order  is  ineflToctoal,  (and  the 
same  practice  it  would  seem  mnst  apply  to  a  formal  execution)  then  follows  the  injunction,  and 
then  the  writ  of  assistance.  The  attachment  on  the  disobedience  to  the  order  is  a  nseless  pro- 
ceeding, since  it  is  hot  to  be  served,  and  it  dearly  may  be  dispensed  with.  Kershaw  v.  Thompson, 
4  Johns.  Ch.  Rep.  609.  A  purchaser  under  a  decree  of  foreclosure  is  not  entitled  to  a  writ  of  as- 
sistance to  turn  a  person  out  of  possession  of  the  mortgaged  premises,  slthough  such  person  went 
into  possession  pendente  lite,  unless  he  went  into  possession  under  or  by  the  permission  of  some 
one  of  the  parties  to  the  soit.  Van  Hook  t.  Throckmorton,  8  Paige.  33.  A  purchaser  at  a  mas- 
ters sale  is  entitled  to  a  writ  of  assistance  to  put  him  in  possession  of  the  mortgsged  premises  as 
against  the  defendants  in  the  suit,  or  those  who  have  gone  into  possession  under  them  pendente 
lite  :  but  t]ie  court  is  not  bound  to  grant  a  writ  of  assistance  to  a  subsequent  purchaser  from  the 
purchaser  at  the  master's  sale  $  and  it  will  not  therefore  grant  such  writ,  if  injustice  will  bo  done 
thereby.  Ibid. 

Vol.  II.  29 
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attachment,  therefore  it  must  have  been  executed  ;  but  it  does  not  appear,  by 
the  entry  of  any  order,  that  the  defendant  applied  to  the  court  to  discbarge  it. 
]8th  December,  1744,  Reg.  Lib.  B.  1744,  fo.  43  ;  order  for  a  writ  of  assist^ 
ance  directed  to  the  sheriff  of  Cornwall,  to  put  plaintiff  into  possession. 


May  V.  F/ooft.— Decree  dated  the  20ih  of  May,  1772,  Reg.  Lib.  B.  1771, 
fo.  480  ;  decree,  for  defendant,  Flook,  to  deliver  possession  to  plaintiff  of  the 
estates  of  the  testator. 

The  defendant  Flook  was  served  with  a  writ  of  execution  of  the  decree, 
and  not  obeying  it,  an  attachment  issued  against  him,  which  was  executed,  and 
he  was  taken  into  custody. 

28th  June,  1773,  Reg.  Lib.  B.  1772,  fo.  342 ;  defendant  ordered  to  be  dis- 
charged out  of  custody,  with  costs  of  the  application  and  of  the  attachment,  to 
be  taxed  by  the  master  if  the  parties  differed ;  and  a  writ  of  injunction  or- 
dered for  defendant  Flook  to  deliver  possession,  to  the  plaintiff,  pursuant  to 

the  decree. 
[•408]        •eih  July,  1773,  Reg.  Lib.  B.  1772,  fo.  358 ;  order  for  a  writ  of 
assistance,  directed  to  the  sheriff,  to  put  plaintiff  into  possession. 

3d  February,  1774,  Reg.  Lib.  B.  1773,  fo.  132;  the  defendant  brought  an 
action  for  assault  and  imprisonment.  The  court,  upon  the  plaintiff  this  daj 
applying  to  stay  the  proceedings,  and  submitting  to  make  the  defendant  Flook 
such  satisfaction  for  his  imprisonment  on  the  attachment,  as  should  be  approved 
of  by  the  master,  ordered  that  it  should  be  referred  to  the  master,  to  consider 
what  would  be  a  reasonable  satisfaction  to  the  defendant  in  respect  thereof, 
and  ordered  the  plaintiff  to  pay  the  same  to  the  defendant  Flook,  together  with 
the  costs  directed  by  the  former  order  of  the  28th  day  of  June,  1773. 


Saunders  V.  Saunders, — Reg.  Lib.  B.  1821,  fo.  721,  decree  dated  16lh 
February,  1822.  The  estates  were  directed  to  be  sold,  with  the  approbation 
of  the  master,  wherein  all  proper  parties  were  to  join  as  the  master  should 
direct. 

The  estates  were  sold,  and  Edward  Wigan  became  the  purchaser. 

Reg.  Lib.  B.  1822,  fo.  1635;  order  dated  the  25th  of  July,  1823,  for  Ed- 
ward  Wigan  to  pay  in  his  purchase  money,  and  to  be  let  into  possession. 

The  defendant,  Elizabeth  Saunders,  refused  to  deliver  possession  to  the  par- 
chaser,  Edward  Wigan. 

5lh  November,  1823,  Reg.  Lib.  B.  1822,  fo.   1911  ;  on  the  appli- 
[♦409]    cation  of  Edward  Wigan,  the  purchaser,  ♦order  for  defendant,  Eliza- 
beth Saunders,  to  deliver  possession  of  the  estate  to  him.    This  order, 
on  the  application  of  the  purchaser,  was  considered  wrong,  and  was  not  pro- 
ceeded upon. 

Reg.  Lib.  B.  1823,  fo.  1024,28th  of  May,  1824;  order  made  on  the 
application   of  the  plaintiffs  that  the  defendant,  Elizabeth  Saunders,  should 
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deliver  possession  of  the  estate  to  Edward  Wigan,  the  purchaser  within  fifteen 
days. 

The  defendant,  Elizabeth  Saunders,  was  served  with  a  writ  of  execution  of 
the  order  of  the  28th  May,  1824. 

18th  June,  1824.— Reg.  Lib.  B.  1823,  fo.  1196  ;  an  attachment  against  ihe 
defendant,  Elizabeth  Saunders,  directed  to  the  sheriff,  for  not  obeying  the  writ 
of  execution. 

7th  July,  1824. — Reg.  Lib.  B.  1823,  fo.  1231  ;  on  the  application  of  the 
plaintiffs ;  order  for  a  writ  of  injunction  against  defendant  to  deliver  posses- 
sion to  Edward  Wigan,  the  purchaser. 

15th  July,  1824. — Reg.  Lib.  B.  1822,  fo.  1291  ;  order  that  service  of  the 
writ  of  injunction  at  the  defendant's  dwelling  house  should  be  deenoed  good 
service  on  the  defendant,  Elizabeth  Saunders. 

22d  July,  1824. — Reg.  Lib.  B.  1823,  fo.  1336  ;  on  the  application  of 
the  plaintiffs  for  a  writ  of  assistance,  directed  to  the  sheriff  of  Stafford- 
shire, to  put  Edward  Wigan  into  possession  it  was  ordered  accor- 
dingly. _^— 

^Ferguson  V.  Tadman, — 25th  June,   1819. — Reg.   Lib.  A.  1818,    [MIO] 
fo.  1809  ;  order  for  the  appointment  of  a  receiver,  and  the  defendants 
to  deliver,  to  the  person  to  be  appointed  receiver,  the  premises  in  their  pos- 
session.   Not  any  time  limited. 

27th  August*  1819. — Reg.  Lib.  A.  1818,  fo.  1833  ;  ordered  that  service  of 
a  writ  of  execution  of  the  order,  dated  the  25th  day  of  June,  1819,  on  the 
clerk  in  court  of  the  defendants,  should  be  deemed  good  service  on  the  defend- 
ants. 

6th  November,  1819. — Reg.  Lib.  A.  1818,  fo.  2080  ;  order  made,  upon  ap- 
plication of  plaintiffs,  that  they  might  be  at  liberty  to  sue  out  a  writ  of  assist- 
ance. The  court  ordered  that  the  receiver  should  give  a  week's  notice,  to  the 
defendants,  of  his  having  been  appointed  receiver :  and  that  he  would  attend, 
on  a  day  to  be  named  in  such  notice  to  demand  and  receive  possession  of 
the  premises  in  the  possession  or  occupation  of  the  defendants,  pursuant 
to  the  order,  dated  the  25th  June,  1818;  and  that  service  of  such  notice 
on  the  defendants'  clerk  in  court,  should  be  deemed  good  service  on  the  de- 
fendants. 

14th  December,  1819.— Reg.  Lib.  A.  1819,  fo.  130;  order  for  the  plain- 
tiffs' clerk  in  court  to  be  at  liberty  to  issue  an  attachment  against  the  defend- 
ants for  not  obeying  the  order  of  the  25th  of  June,  1819. 

18th  December,  1819. — Reg.  Lib.  A.  1819,  fo.  186;  an  attachment  di- 
rected to  the  sheriff  of  Kent  against  the  defendants,  for  breach  of  the  writ  of 
execution  of  the  order  dated  25th  June,  1819. 

•18th  December,  1819.— Reg.  Lib.  A.  1819,  fo.  169;  order  for  a   [•411 J 
writ  of  injunction  for  the  defendants  to  deliver  possession  to  the  re- 
ceiver, and  that  service  upon  the  defendant's  clerk  in  court  should  be  deemed 
good  service  on  the  defendants. 
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15th  January,  1820* — Reg.  Lib.  A.  1819,  fo.  228;  order  for  a  writ  of  assisU 
ance,  directed  to  the  sheriff  of  Kent,  to  put  the  receiver  into  possession  of  the 
premises. 


The  Corporation  of  Trinity  House  v.  Burgb. 

1828  ;  19th  November.— Z)e/enrfaii<.—P^tf.—Petiflfti«t. 

)r  a  defendant  pleads  that  i^ivinf  the  ditoovery  aoaght  by  the  bill  will  rabjeet  him  to  penaltiee,  but 

between  the  filing  and  the  hearing  of  the  plem.  the  time  for  raiiig  for  the  penaltiet  expiree,  tb» 

plea  will  be  oTemiled. 

The  bill  stated  that,  under  certain  letters  patent  and  acts  of  parliament,  the 
plaintiffs  were,  and,  for  a  very  great  number  of  years  last  past,  had  been  seised 
in  fee  of  the  lastage  and  ballastage,  and  office  of  lastage  and  ballastage,  of  all 
ships  and  vessels  which  sail,  pass  and  repass  in  the  river  Thames,  or  else- 
where, between  London  Bridge  and  the  main  sea,  eastward,  and  the  exclusive 
right  of  supplying  of  ballast  to  all  such  ships  and  vessels  :  that  the  defendant, 
in  contravention  of  the  plaintifi^s  rights,  had,  between  the  11th  of  February  and 
21st  of  April,  1827,  supplied  a  great  number  of  ships  or  vessels,  sailing  at 
aforesaid,  with  large  quantities  of  ballast. 

The  bill  charged  that  the  defendant  ought  to  set  forth  an  account  of 
[Ml 2]  the  quantity  of  ballast  which  had  been  *so  sold  or  supplied  by  him 
during  the  last-mentioned  period,  and  of  all  the  sums  of  money  received 
by  him  in  respect  thereof. 

The  bill  then  piayed  for  a  discovery  of  the  several  matters  therein  alleged, 
and  for  an  account  of  the  ballast  which  had  been  sold  or  supplied  by  the  de- 
fendant as  before  mentioned,  and  that  he  might  be  decreed  to  pay  to  the  plain- 
tiffs what  should  be  found  due  from  him,  and  be  restrained  from  supplying 
with  ballast  any  ships  or  vessels  sailing  as  aforesaid. 

To  the  discovery  sought  by  the  bill,  the  defendant  pleaded  the  45th  Geo.  3, 
c.  98,  by  which  it  was  enacted  :  "  that  every  person  not  duly  authorized  by  the 
Corporation  of  the  Trinity  House,  who  should  supply,  with  ballast,  any  ship 
or  vessel  betweeir  London  Bridge  and  the  main  sea,  should,  for  every  ton  of 
ballast  so  supplied,  forfeit  the  sum  of  10/.''  But,  under  this  act  of  parliament, 
no  penalty  could  be  recovered,  unless  it  was  sued  for  before  the  eipiration  of 
twelve  months  from  the  time  when  it  was  incurred ;  and  that  period  expired 
before  the  plea  was  heard,  but  after  it  was  filed. 

Mr.  Wtgram^  for  the  plaintiffs : — The  circumstances  under  which  this  case 
comes  before  the  court  are  unusual.  The  plea,  which  goes  to  the  discovery 
only,  was  good  at  the  time  it  was  pleaded,  because,  at  that  time,  the  answer  of 
the  defendant  might  have  subjected  him  to  the  penalties  of  the  act  of  parlia- 
ment ;  but  the  time  limited  by  the  act  of  parliament  having  expired, 
[*413]  the  reason  upon  which  the  plea  is  ^founded,  fails  the  defendant  now. 
This  is  not  the  only  peculiarity  in  the  case.    In  ordinary  cases,  the 
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court,  upon  argument  of  a  plea,  decides  the  case  with  reference  to  the  form 
and  substance  only  of  the  plea.  If  the  plea,  though  good  in  form  and  sub- 
stance as  pleaded,  should,  from  any  extrinsic  circumstances,  be  bad,  the  plain- 
tiffs, in  an  ulterior  proceeding,  may  take  the  opinion  of  the  court  upon  that 
point  also.(a)  Now,  in  this  case,  the  court  is  bound  judicially  to  know,  at  this 
time^  that  the  plea,  with  reference  to  the  facts  of  the  case,  is  bad.  There  is 
no  reason,  therefore,  why  the  court  should  not  now  give  that  judgment  which 
the  form,  the  substance,  and  the  truth  of  the  plea  together  call  for.  There 
are,  however,  the  strongest  reasons  why  the  judgment  of  the  court  should 
not  be  postponed  ;  for,  at  no  other  time  can  the  plaintiffs  have  any  benefit 
from  the  judgment  of  the  court  in  their  favor.  This  is  not  a  plea  in  bar  of  the 
suit,  or  in  abatement  of  the  suit.  It  is  a  plea  to  the  plaintiffs'  evidence  ;  and, 
if  the  final  judgment  of  the  court  be  not  given  till  the  hearing  of  the  cause,  it 
will  come  too  late  to  assist  the  plaintiffs.  It  may  be  said  that  the  court,  at  the 
hearing  of  the  cause,  might  order  the  defendant  to  be  examined  upon  interroga- 
tories, as  in  the  case  of  a  plea  to  the  relief  which  is  found  false  at  the  hear- 
i')g*[U  I^  ™tist  be  admitted  that  the  court  might  do  so;  but  as,  in  this  case, 
there  is  no  subject  for  inquiry  ;  there  is  no  reason  why  the  delay  and  expense 
of  such  a  course  should  be  permitted.  There  is  no  objection  to  answering  the 
bill  at  this  stage  of  the  cause,  which  would  not  equally  ajJ^ly  to  answering  in- 
terrogatories in  a  later  stage.  If,  therefore,  the  defendant  is  to  answer 
at  all,  *he  should,  if  not  as  a  matter  of  right,  at  least  as  a  measure  of  [Ml 4] 
convenience,  answer  now. 

In  this  case  it  is  admitted  that  the  plea  was  good,  both  in  form  and  in  sub- 
stance, at  the  time  it  was  pleaded  ;  but  the  reason  upon  which  it  proceeds  has 
ceased  to  exist.  The  question,  therefore,  is,  whether  the  court  is  compelled 
to  found  its  judgment  upon  the  case  as  it  stood  at  the  time  ofnhe  plea  pleaded, 
or  whether  it  is  not  at  liberty  to  decide  it  upon  the  case  as  it  stands  at  the  time 
the  judgment  of  the  court  is  pronounced.  In  Grene  v.  GascoigneXb)  the  report 
of  the  case  is  in  these  words  :  *'  In  debt  on  bond  of  100/.  the  defendant  pleaded 
in  bar  to  the  action,  outlawry  in  the  plaintiff,  and  showed  it  in  certain.  The 
plaintiff  replied,  nul  tiel  record :  upon  which  the  defendant  had  a  day  until  the 
next  term  to  bring  in  the  record  ;  and,  in  the  mean  time,  the  plaintiff  .reversed 
the  outlawry,  whereby  it  is  now  become  in  law  nul  tiel  record :  according  to 
4  H,  7,  12.  Yelverton  moved  the  court,  for  the  defendants,  that  although  this 
is  in  law  a  failure  of  record,  yet  the  defendant  ought  not  to  be  condemned, 
but  a  respondeat  ouster  shall  be  awarded  :  according  to  6th  Eliz.  Dver,  228, 
a.,  who  puts  the  case,  that  the  failure  of  the  record  is  not  peremptory  :  and  so 
adjudged  per  curiam ;  for,  in  fact,  there  is  no  default  in  the  defendant,  his  plea 
being  true  at  the  time  of  pleading  it.**  Ison  v.  Gray,{c)  and  Co.  Litt.  127,b., 
are  to  the  same  effect.    These  cases  show  that  the  truth  of  a  plea  at  the  time 

(a)  Mitf.  243, 244.  (i)  YeUerton,  36.  (e)  Cro.  Jac.  484. 

[IjDvwev.  Jf<;iri6AMi,^Paig«,345,    1  Hofil  Pact.  333.    Labels  Eq.  Plead.  37. 
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it  is  pleaded,  does  not  deprive  the  court  of  the  power  to  decide  upon  it  with 

reference  to  the  facts  of  the  case  as  they  stand  at  the  lime  its  judgment 
[*415]    *is  given,  where  the  justice  and  convenience  of  the  case  require  that  it 

should  be  so  decided.  In  this  case  the  time  limited  by  the  act  of  par- 
liament  for  the  recovery  of  penalties,  has  expired,  no  new  prcceeding,  therefore, 
can  be  instituted.  It  is  not  pretended  thai  any  proceeding  is  now  depending, 
and  there  is  no  principle  upon  which  the  court,  in  favor  of  the  pleader,  can 
intend  that  such  is  the  case.  The  defendant  has  had  the  full  benefit  of  his 
plea,  and  there  is  now  no  reason  why  it  should  remain  on  record  to  the  plain* 
tiffs'  prejudice.  If  the  plea  should  be  allowed,  the  plaintiffs  must  either  dismiss 
their  bill,  and  file  a  new  bill  in  the  very  same  words,  to  which  the  defendant 
must  answer;  or  else  the  plaintiffs  must  examine  from  50  to  100  witnesses  to 
prove  their  case,  the  whole  costs  of  which  must  ultimately  fall  upon  the  defen- 
dant. The  course,  therefore,  which  the  justice  and  convenience  of  the  case 
alike  require,  is  that  the  plea  should  be  overruled,  with  liberty  to  the  defendant 
to  make  such  new  defence  as  he  may  be  advised  to  make. 

The  precise  point  which  arises  in  this  case  upon  a  plea,  was  decided,  in  the 
case  of  Williams  v.  Farringion^{d)  upon  exceptions  to  an  answer.  It  was 
argued  in  that  case,  as  it  has  been  in  this,  that,  as  the  answer  was  sufiicient  at 
the  time  it  was  filedt  it  could  not  become  insufiicient  by  matter  subsequent: 
but  the  Lord  Chancellor  said  that,  as  the  time  within  which  the  penalties  must 
be  recovered,  had  expired  at  the  time  when  the  second  answer  came  in,  the 

defendant  could  not  protect  himself  from  answering,  although  at  the 
[*416]    time  of  putting  in  his  first  answer,  to  which  the  ^exceptions  had  been 

taken,  the  objection  to  answering  was  valid,  and  the  answer  sufficient. 
Mr.  RoiipelU  for  the  defendant : — The  cases  that  have  been  cited  from  Yel- 
verton  and  Cro.  Jac.  have  no  application :  as  they  are  only  cases  in  which  a 
disability  was  removed.  The  plea  is  a  defence  applying  to  the  record  as  it 
stood  when  the  plea  was  filed.  The  court  cannot  go  out  of  the  record  to  find 
circumstances  to  defeat  the  defence,  but  ought  to  consider  it  as  it  was  4t  the 
time  when  it  was  made,  and,  if  it  was  good  then,  to  give  it  effect  now. 

The  Vice-chancellor  : — The  question  is  whether,  inasmuch  as,  at  the 
time  when  the  plea  was  filed,  proceedings  might  have  been  taken  for  the 
recovery  of  the  penalties,  the  defendant  is  protected  from  answering,  although^ 
at  the  time  when  the  plea  is  heard,  the  period  limited  by  the  act  of  parliament 
for  taking  those  proceedings,  is  expired.  It  is  a  settled  rule  that  a  court  of 
equity  will  not  compel  a  defendant  to  make  a  discovery  which  will  subject  him 
to  pains  and  penalties  :[1]  and,  if  this  plea  had  been  heard  at  the  time  when 
it  was  filed,  the  principle  of  the  rule  would  have  applied  to  the  case  of  this 
defendant.  But  as  it  is  manifest  that,  if  the  defendant  gives  the  discovery 
now,  he  will  not  be  subjected  to  any  pains  or  penalties,  the  reason  of  the 

(d)  9  Cos,  903. 

[1]  QfMn  V.  ITtMcr,  1  Sim.  404,  433,  note. 
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rule  wholly  fails ;  and»  therefore,  I  think  that  thia  plea  ought  to  be  over- 
ruled.[2] 


•Cook  v.  Blunt.  [*4n] 

1838;  12th  and  Ulh  June,  and  4th  November.— 7iMe«.—Par/M«. 

To  A  bill  by  a  vicar  for  some  of  Ahe  tithei  of  certain  lands,  no  persons  except  the  occupiers  ought 
to  be  made  parties,  although  they  allege  that  the  tithes  in  question  have  been  always  received 
or  demanded  by  the  rector,  and  state  that  it  is  uncertain  whether  their  lands  are  or  not  within 
the  parish. 

The  bill  was  filed,  by  the  vicar  of  Whitilesea  St  Andrew,  in  the  Isle  of  Ely, 
for  all  the  tithes  of  the  parish,  except  those  of  corn,  grain  and  hay. 

The  impropriate  rectors  of  the  parish  were,  in  the  first  instance,  made  de« 
fendants  to  the  bill ;  but  their  names  were  afterwards  struck  out,  and  the  bill 
was  dismissed  as  against  them. 

The  bill  alleged  that  the  impropriate  rectory,  and  the  right  to  the  tithes  of 
com,  grain  and  hay,  in  the  parish  of  Whittlesea  St.  Andrew,  and  the  impropri- 
ate rectory,  and  the  right  to  all  tithes,  both  great  and  small,  of  the  adjoining 
parish  of  Whittlesea  St.  Mary,  belonged,  and  had,  for  some  hundred  years, 
belonged  to  the  same  persons,  and  been  held  and  enjoyed  as  one  property : 
that  the  number  of  persons  interested  in  the  two  rectories  was  thirty,  and  that,  * 
by  reason  of  their  number  and  the  complication  of  their  interests,  the  plaintiflf 
had  desisted  from  making  them  parties.  The  bill  charged  that  the  Reverend 
T.  Moore,  a  former  vicar,  did,  during  his  life,  receive,  from  the  owners  and 
occupiers  of  the  impropriate  rectory  of  Whittlesea  St.  Andrew,  an  annual  sum 
of  200/.,  which  was  paid  in  lieu  or  satisfaction  of  or  for  the  small  tithes  of  that 
parish  ;  and  that  the  owners  and  occupiers  of  the  rectory  did,  during  the  same 
period,  continue  to  receive  the  small  tithes  of  the  parish,  and  that  the  present 
impropriators  still  continued  to  receive  and  demand,  from  the  occu- 
piers of  lands  in  the  parish,  the  small  tithes  ^thereof :  but  that,  never-  [418] 
theless,  it  appeared,  from  their  own  title  deeds,  and  from  many  of  their 
agreements  with  the  present  and  former  occupiers,  that  the  right  to  the  small 
tithes  was  in  the  vicar,  and  that  the  impropriators  had  not,  nor  ever  had  any 
claim  thereto,  except  as  lessees  or  farmers  of  vicars,  the  plaintiff's  predecessors. 

The  defendants,  in  their  answers,  said  that  they  were  tenants  of  lands  under 
the  impropriate  rectors  of  both  parishes :  that  the  boundaries  of  the  two  parishes 
of  Whittlesea  St.  Andrew  and  Whittlesea  St  Mary  were  unknown,  and  that 
they  could  not  set  forth  whether  the  farms  and  lands  occupied  by  them  were 
in  the  one  or  in  the  other  parish :  that  they  believed  that  the  impropriate  rec- 

[3J  A  plea  that  the  complainant  was  an  alien  enemy,  ia  suffioiently  answered  by  a  treaty  ef 
peace  made  after  it  was  filed,  and  there  is  no  need  for  the  pUintilT  to  reply  that  matter ;  the  court 
is  bound  to  notice  it  ex  officio;  Johnaon  v.  Uanioont  Little's  (Kentucky,)  Select  Cases,  226. 
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tors  did  receive,  and  still  continued  to  receive,  and  demand  the  small  tithes  of 
the  parish  of  Whitllesea  St.  Andrew  from  the  occupiers  of  lands  in  that  parish: 
and  they  submitted  that  the  rectors  ought  not  to  be  dispensed  with  as  parties. 
Mr.  Bickersteth,  Mr.  Tinney  and  Mr.  Sidebottom^  for  the  plaintifil 
Mr.  Home  and  Mr.  Knight  for  the  defendants,  in  support  of  the  objection 
for  want  of  parties  : — The  plaintiff  alleges,  by  his  bill,  that  the  impropriate 
rectors  still  continue  to  receive  and  demand,  the  small  tithes,  from  Uie  occu- 
piers of  lands  in  the  parish  ;  but  that  it  appears,  by  their  title  deeds,  that  they 
have  no  right  to  them.    It  appears,  therefore,  from  the  plaintiff's  own  statement, 
that  the  contest  is  not  between  him  and  the  occupiers,  but  between 
[*419]    him  and  the  rectors,  and  *that  his  evidence  is  to  be  found  in  their  title 
deeds.     The  plaintiff,  therefore,  shows  that  the  evidence,  which  it 
was  necessary  to  resort  to,  was  nqt  in  the  power  of  the  defendants  now  on  the 
record,  but  in  the  power  of  the  rectors.    Now,  what  could  be  more  unfair  than 
thati  after  the  rectors  had  put  in  their  answers  denying  the  plaintiff's  title,  he 
should  not  have  continued  them  before  the  court  7 

It  is  impossible  that  the  court  should  make  such  a  decree  as  is  asked  for,  in 
the  absence  of  the  only  parties  who  ever  claimed  these  tithes.  The  defen- 
dants, according  to  the  plaintifi^s  own  showing,  are  not  the  persons  who  are 
withholding  the  tithes.  The  rectors  are  the  person  who  are  receiving  the  m 
from  the  defendants,  either  in  kind,  or  in  the  shape  of  increased  rent,  on 
account  of  their  lands  being  let  to  them  tithe-free. 

Where  the  defence  made  is  either  that  the  rector,  as  against  the  vicar,  or  the 
vicar,  as  against  the  rector,  claims  the  tithes  in  question  in  a  suit,  and  either 
of  those  persons  is  absent  from  the  record,  the  court  must  judge  for  itself, 
according  to  the  nature  of  the  case  and  the  general  principles  of  courts  of 
equity,  whether  justice  can  be  effectually  done,  without  having  either  the  one 
or  the  other  of  those  persons,  as  the  case  may  be,  upon  the  record.  That  is 
the  rule  that  was  laid  down  by  Sir  T.  Plumer  in  Daws  v.  Btnn,{a)  Wallis  v. 
Pain  4*  UnderhilUip)  is  an  authority  to  the  same  effect.  The  rule 
[420]  was  followed  in  Clarke  v.  8tapler^{c)  *and  Steers  v.  Brassier.{d) 
The  particular  circumstances  of  this  case  render  it  highly  necessary 
that  the  rector  should  be  made  a  party  to  this  suit,  as  the  perception  of  those 
tithes  has  always  been  in  him,  and  the  vicar,  as  a  claimant  of  tithes,  is  a  per- 
fect stranger  to  the  occupiers.  The  rector  should  be  here  to  defend  his  rights, 
when  an  inheritance,  which  has  been  enjoyed  by  him  and  his  ancestors  from 
time  immemorial,  is  sought  to  be  taken  from  him.  The  plaintiff,  if  he  suc- 
ceeds in  this  suit,  will  compel  the  occupiers  to  pay  to  him  the  arrears  of  the 
tithes  which  he  claims,  for  six  years  prior  to  the  filing  of  his  bill :  but  the 
occupiers,  owing  to  the  acquiescence  or  lying  by  of  the  vicar,  will  not  be  able  to 
recover,  from  the  rectors,  what  they  have  paid,  prior  to  the  period  of  six 
years  from  the  commencement  ef  any  proceeding  that  they  may  take  for 
that  purpose. 

(A)  1  J.  &  W.  513.  (6)  9  GwilL  749.  Com.  Rep.  633. 

(c)  3  GwUi.  996.  01)  9  GwiU.  749. 
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The  court  is  asked,  in  this  suit,  to  decide,  in  the  absence  of  the  rector,  not 
only  whether  the  vicar  was  ever  endowed  of  the  tithes  which  he  seeks  to  re- 
cover, and,  if  he  was  so  endowed,  whether,  under  the  circumstances  of  the 
case,  a  re-grant  of  those  tithes  ought  not  to  be  presumed ;  but  also  whether 
the  lands,  the  tithes  of  which  are  claimed,  are  or  are  not  within  the  parish. 
The  object  of  a  court  of  equity  is,  by  one  decree,  to  do  final  and  complete 
justice  upon  the  matter  before  it.  But  how  can  all  the  questions  that  are 
raised  upon  this  record  be  finally  determined,  without  having  the  rectors,  the 
lords  of  the  two  manors,  and  the  vicar  of  the  adjoining  parish,  before  the 
court  ? 

*The  Vice- Chancellor  : — In  this  case  the  bill  is  filed  by  the  plain-   [*42]  ] 
tiff,  who  claims,  as  vicar  of  the  parish  of  Whittlesea  St.  Andrew,  to  be 
entitled  to  all  tithes,  except  the  tithes  of  com,  grain  and  hay ;  and  he  has 
filed  his  bill  against  several  defendants,  wll^iare  alleged  to  be  occupiers  of  land 
in  the  parish  of  Whittlesea  St.  Andrew. 

Now  the  defendants,  by  their  answer,  admit  the  presentation,  institution  and 
induction  of  the  plaintiff;  but  they  put  in* issue  the  question,  whether  the 
benefice  is  a  vicarage  or  not ;  and  then,  admitting  that  they  do  occupy  lands  in 
the  places  which  are  mentioned  in  the  bill,  they  raise  a  question  whether  those 
lands  are  in  the  parish  of  Whittlesea  St.  Andrew,  or  not.  They  do  not  affirm 
that  the  lands  are  not  in  that  parish,  nor  do  they  affirm  that  the  lands  are  in  any 
parish  specified  ;  but  they  only  raise  the  question,  whether  the  lands,  alleged 
in  the  bill  to  be  occupied  by  them,  are  in  that  parish  of  Whittlesea  St.  Andrew  : 
and  they  also  raise  the  question,  whether  the  plaintiff,  if  he  be  vicar,  be  en< 
titled  to  the  tithes  which  are  other  than  the  tithes  of  corn,  grain  and  hay  :  and  it 
is  represented  that  certain  persons,  who  are  impropriators,  are,  themselves,  en- 
titled to  those  tithes  :  and  the  question  is  expressly  raised,  upon  the  record, 
whether  or  not  the  impropriators  should  be  parties. 

Now  I  am  of  opinion  that  it  was  not  necessary,  in  this  case,  to  make  the  im- 
propriators parties  :  and  I  am  of  that  opinion  upon  the  authority  of 
the  cases  of  Williams  v.  Price{e)  and  Williamson  v.  Hutton.{f)  •I  ['422] 
think  they  ought  not  to  have  been  parties  ;  and  that  they  have  been 
properly  omitted  as  parties :  and  I  ground  my  opinion  upon  the  very  reasons 
adopted,  by  the  Lord  Chief  Baron,  in  his  decisions  upon  those  two  cases.  In 
the  first,  he  assigns  as  a  reason,  that  no  decree  could  be  made  against  the  im- 
propriator :  and,  in  the  second,  that  a  bill  for  an  account  of  tithes  is  a  mere 
possessory  bill.  It  was  alleged  that  there  were  decisions  to  the  contrary ; 
and  the  decision  that  was  relied  upon  as  an  opposite  decision,  was  the  case  of 
Daws  V.  Benn{g)i  which  was  a  case  at  the  rolls. 

Now,  in  the  judgment  which  was  delivered,  by  Sir  Thomas  Plumer,  in 
the  case  of  Daws  v.  Benn^  he  relied  upon  the  case  of  Wallis  v.  Pain.{Ji)  But 
it  is  observable  that,  in  that  case,  which  was  heard  in  1738,  the  bill  was  filed 

(O  4Frlee,  156.    (/>  9  Pirioe,  187.    (r)  IJ.  &  W.513,    (A)  9GwUl.  749.    Com.  Rep.  63a 
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by  the  lessee  of  the  impropriator,  and  the  cause  was  ordered  to  stand  over,  to 
make  the  vicar  a  party  ;  and  the  consequence  of  that  was,  not  that  any  de- 
cree was  made  for  the  vicar,  but  that  the  bill  was  dismissed  with  costs. 
Therefore  what  took  place  in  that  case  exemplifies  the  truth  of  what  the  Lord 
Chief  Baron  said  in  one  of  the  cases  I  have  referred  to,  namely,  that  there 
could  be  no  decree  for  the  vicar,  (that  is  to  say,)  for  that  ecclesiastical  person 
who  was  represented,  by  the  occupier,  to  have  a  claim  opposed  to  that  of  the 
plaintiff. 

In  the  two  cases  which  I  shall  next  mention,  it  appears  that  the  adverse 

claimant,  who  was  the  vicar  in  the  first,  and  the  impropriator  in  the  se* 
[*423]    cond,  was  made  a  party.    The  first  of  these  cases  is  Suers  v.  ^Bras^ 

«er,(t)  which  was  decided  in  the  year  1736 ;  and  there  a  decree  was 
made  against  the  vicar.  It  is  extremely  doubtful  whether  such  a  decree  could 
be  supported  ;  because  the  question  was,  whether  the  occupiers  were  to  pay 
tithes  or  not,  to  the  plaintiff;  and  if  ihey  had  made  a  composition  for  the  tithe?, 
which  they  had  paid  to  some  other  person,  it  seems  a  very  singular  thing,  in  a 
tithe  cause,  to  make  one  ecclesiastical  person,  who  had  received  payment  from 
the  occupier,  hand  over,  to  the  other  ecclesiastical  person,  who  was  the  plain- 
tiff, what  the  first  had  so  received.  However,  there  was  a  like  decree  in  the 
case  of  Clarke  v.  Stapler^ik)  and  there  a  decree  was  made  against  the  impro- 
priator. 

But  the  case  of  Daws  v.  Benn  is  essentially  distinct  from  the  present  case  ; 
and  the  judgment  of  Daws  v.  Benn  does  not,  of  necessity  overrule  the  deci- 
sions of  the  late  Lord  Chief  Baron.  Because,  in  the  case  of  Daws  v.  Benn^ 
the  vicar  was,  at  first,  made  a  party,  the  bill  being  there  filed  by  a  person 
claiming  in  the  character  of  rector  ;  and,  in  the  progress  of  the  suit,  the  vicar 
died,  and  the  suit  was  brought  to  a  hearing  with  a  manifest  defect  of  parties 
upon  the  record  ;  because  the  vicar,  having  been  made  a  party  originally,  and 
having  died,  it  then  appeared  that  there  were  no  representatives  of  that  per- 
son who  were  parties  upon  the  record,  neither  was  the  successor  of  the  vicar 
made  a  party  :  and,  therefore,  abstracted  from  all  other  considerations,  I  con- 
ceive that  the  judgment  in  Daws  v.  Benn^  was  right,  upon  the  very  ground 

which  Sir  Thomas  Plumer,  at  last,  takes  in  his  judgment ;  because 
*424]    the  previous  matter  into  which  he  entered  only  ^related  to  the  point 

generally,  but  did  not,  of  necessity  bring  him  to  the  conclusion 
which  he  finally  adopted,  having  regard  to  the  state  of  that  particular  re- 
cord. 

Now,  in  the  present  case,  the  record  comes  to  a  hearing  with  the  vicar  as 
plaintiff,  and  certain  persons  named  as  occupiers,  as  defendants  ;  and,  there- 
fore, there  is  no  defect  of  parties  apparant  upon  the  record,  as  there  was  in 
Daws  V.  Benn. 
It  is  to  be  observed  that  the  opinion  of  Lord  Chief  Baron  Richards  is  sup- 

(0  3  GwiU.  749.  {h)  a  Gfrffl.  f96. 
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ported  by  the  decision  in  Hodgson  ▼.  Smith,{l)  where,  though  the  vicar  was 
not  a  party  to  a  bill  by  the  impropriator  against  the  occupiers,  the  court  de- 
cided for  the  plaintiff,  against  the  defendants,  who  set  up  a  title  in  the  vicar, 
with  whom  they  had  compounded.  That  appears  to  roe,  therefore,  to  be  one 
of  the  strongest  authorities  that  can  be  cited  for  the  purpose  of  showing  that  it 
cannot  be  laid  down  as  a  general  proposition,  that*  where  one  person  claiming 
by  an  ecclesiastical  title  files  his  bill  against  the  occupiers,  it  is  necessary  to 
make  another  person,  claiming  by  some  other  right,  as  vicar  or  as  impropriator, 
a  party  to  the  suit,  merely  because  the  occupiers,  who  are  defendants,  say 
that  the  person  is,  himself,  entitled  to  the  tithes. 

Now,  in  this  case,  the  impropriators  were  first  made  parties  and  then 
were  struck  out ;  but  had  they  remained  upon  the  record,  I  could  not  have 
made  any  declaration  of  right  which  would  have  given  to  them  the  fruits  of 
these  tithes.  The  only  consequence  of  having  it  made  out,  upon 
this  bill,  that  the  vicar  was  *not  entitled,  would  have  been  that  those  [*425] 
persons  in  whose  favor  no  decree  could  have  been  made,  would  have 
had  the  bill  dismissed  as  against  them,  with  costs,  to  be  paid  by  the  plain- 
tiff. I  am,  therefore,  of  opinion  upon  that  general  ground  that,  in  this  case, 
it  was  right  to  omit  the  impropriators ;  and  I  am  further  of  opinion  that, 
if  there  be  any  weakness  in  the  general  ground,  yet  when  it  does  appear,  as 
found  upon  this  record,  that  the  character  of  impropriator  and  rector  is  di- 
vided  amongst  such  a  numerous  body  of  persons  as  appear  to  be  interested  in 
the  impropriator's  tithes,  that  was  an  additional  reason  why,  in  this  case,  they 
should  not  be  made  parties  to  the  record.[l] 


Davies  v.  Wescohb. 


1828;  15lh  July.— r«i«fi« /w  life, 

DeTiee  to  traeteei,  in  trust  to  sell,  forpa3rment  of  tettatoi'i  dobts,  and  subject  thereto,  to  A /for  life, 
sans  waste,  remainder  to  bis  first  and  other  sons  in  tail.  The  trustees  sold  timber  on  the  estates, 
and  applied  the  proceeds  in  payment  of  the  debts  .'  Held,  that  A.  was  entitled  to  have  tha 
amount  raised  by  sale  of  the  estates,  and  paid  to  him; 

The  testator  in  this  case,  aftei  devising  a  real  estate  to  his  widow,  and  be- 
queathing to  her  his  personal  estate,  exempt  from  the  payment  of  his  debts^ 
devised  the  residue  of  his  real  estates,  to  trustees,  in  trust  to  sell  for  payment 
of  his  debts ;  and  subject  thereto,  he  gave  the  same  estates  to  his  sister, 
Frances,  (who  afterwards  married  Charles  Thruston,)  for  life,  without  impeach- 
ment  of  waste  with  remainder  to  her  first  and  other  sons  in  tail. 

The  trustees  sold  part  only  of  the  estates,  and  cut  down  and  sold  timber  and 

(2)  3  Wood,  51. 

[1]  Tooth  ▼.  The  Dean  and  Chapter  of  Cantetbury,  3  Sim.  49. 
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Other  wood  on  other  parts  of  the  estates,  and  applied  the  proceeds  in  pay- 
ment of  the  debts. 
[*426]       ^Pending  the  suit  Mrs.  Thruston  died,  and  her  husband  took  out 
letters  of  administration  to  her. 

The  cause  having  come  on  for  further  directions,  Mr.  Pemberton^  for  Mr. 
Thruston,  said  that  he  did  not  mean  to  contend  that  the  trustees  could  have 
sold  the  estate  separate  from  the  timber,  but  that  they  had  no  right  to  denude 
the  estate,  of  timber,  and  sell  it  for  payment  of  the  debts,  when  the  trust  was 
to  sell  the  estates  for  that  purpose  ;  and  that  they  ought  to  have  sold  a  compe- 
tent part  of  the  estates  with  the  timber  upon  them.  He  referred  to  Cholmdcy 
T.  Paxton^{a)  and  Surges  v.  Lamb.{b) 

Mr.  Thompson  appeared  for  the  eldest  son  of  Mr.  and  Mr.  Thruston,  who 
was  an  infant,  and  said  that  the  whole  estate  was  subject  to  the  payment  of  the 
debts,  and  that  therefore  the  timber  was  rightly  sold  for  that  purpose. 

Mr.  Turner  and  Mr.  Bichner  appeared  for  other  parties. 

The  Vice-chancellor  : — By  the  act  of  the  trustee,  the  wood  and  timber, 
which  would  have  belonged  to  the  tenant  for  life,  have  been  applied  in  reliev- 
ing the  inheriunce  from  a  burden  to  which  it  was  subjected  by  the  testator  : 
and  therefore,  the  tenant  for  life  is  entitled  to  a  charge  on  the  inheritance  for 
the  sum  for  which  the  timber  and  other  wood  were  sold. 

Reg.  Lib.  A.  1827,  fol.  2648. 


[•427]  *Thb  Attorney  General  t;.  The  Mayor  and  Corporation  of 

Carlisle. 

1888 ;  6tb  NoTember^— Procltce. — Demurrer, 

Leave  g;iven  to  file  a  general  demurrer  after  the  eeeond  order  for  time  had  been  taken  ont,  the  eub- 

posna  having  been  made  returnable  immediately,  and  there  having  been  no  wilful  delay  on  the 

part  of  the  defendants. 

The  defendants.  The  Mayor  and  Corporation  of  Carlisle,  and  William  Nan 
son,  moved  for  liberty  to  file  a  general  demurrer  to  the  information  and  bill, 
notwithstanding  they  had  obtained  an  order  for  time  to  plead,  answer  or  demur, 
not  demurring  alone. 

The  affidavit  made,  in  support  of  the  motion,  by  Mr.  Donald,  the  agent  for 
the  defendants  on  whose  behalf  the  motion  was  made,  was  to  the  following 
effect :  that  the  subpmna,  which  was  made  returnable  immediately,  was  issued 
on  the  24th  of  July,  1828 ;  that,  on  the  28th  of  that  month,  an  appearance 
was  entered  for  the  defendants,  and  an  office-copy  of  the  bill  bespoken,  which 
was  sent  to  the  deponent  three  or  four  days  afterwards  :  that,  on  the  4th  of 
August,  the  deponent  sent  a  close  copy  of  it  to  the  defendant  Nanson,  who  re- 
sided at  Carlisle,  and  was  the  town  clerk  of  that  city,  and  the  solicitor  to  the 
corporation  :  that,  on  the  5th  of  August,  the  deponent  was  under  the  necessity 
of  setting  off  for  the  Northumberland  assizes,  and,  on  the  same  day,  the  usual 

(a)  3  Bing.  007.  {h)  16  Vea.  174. 
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note  of  attachment  for  want  of  an  answer,  was  handed  over,  by  the  plaintiffs' 
to  the  defendants'  clerk  in  court,  and,  on  the  20th,  an  attachment  and  distringas 
were  sealed  :  that,  on  the  Idth  of  the  same  month,  the  deponent  received 
instructions,  from  Nanson,  to  lay  the  information  and  bill  before  counsel,  to 
advise  as  to  the  proper  defence  ;  which  was  immediately  done  :  that 
the  counsel  ^advised  a  general  demurrer  to  be  filed,  and  prepared  one  [*428] 
accordingly ;  but,  before  it  could  be  filed,  the  attachment  and  distringas 
were  sealed  :  that,  on  the  21st  of  the  same  monthi  the  usual  order  for  time  to 
plead,  answer,  Sec.  was  obtained,  by  petition,  with  the  consent  of  the  plaintiffs' 
agent,  and  on  payment  of  costs :  that,  on  the  expiration  of  that  order,  the  de- 
ponent, with  a  view  to  prevent  attachments  being  again  issued,  obtained  a 
second  order  for  time  :  that  the  question  in  the  suit  could  be  properly  deter^ 
mined  upon  the  argument  of  a  general  demurrer :  that  the  subpoena,  if  it  had 
not  been  made  returnable  immediately,  would  not  have  been  returnable  before 
the  first  day  of  Michaelmas  term,  1828,  being  the  day  on  which  this  motion 
was  made,  but  that,  the  same  having  been  made  returnable  immediately,  it  was 
impossible  for  the  defendants  to  file  their  demurrer  within  eight  days  from  the 
time  of  appearance,  and  that  the  demurrer  would  have  been  filed  before  the 
end  of  August,  if  the  defendants  had  not  been  precluded  from  filing  the  same 
by  the  steps  which  were  necessarily  taken  in  order  to  prevent  the  execution  of 
the  attachment  and  distringas. 

Mr.  Matthews,  in  support  of  the  motion,  said  that,  if  the  plaintiffs  had  not 
obtained,  under  the  new  orders,(a)  a  subpcena  returnable  immediately,  it  would 
not  have  been  returnable  until  the  first  day  of  Michaelmas  term ;  and  that  then 
the  defendants  would  have  had  abundance  of  time  to  file  a  demurrer ;  but  that, 
under  the  circumstances  of  the  case,  it  was  impossible  for  them  to  do  so  within 
the  time  allowed  for  that  purpose  :  and  that  where  a  strict  compliance 
with  the  rules  *of  the  court  rendered  it  impossible  for  a  defendant  to  [*429] 
avail  himself  of  the  defence  which  he  was  entitled  to  make,  he  might 
make  a  special  application  for  leave  to  make  that  defence. 

Mr.  Purvis  opposed  the  motion,  and  said  that,  eight  days  after  appearance, 
the  plaintiffs  handed  over  the  usual  note  of  attachment ;  that,  on  the  20th  of 
August,  an  attachment  was  sealed  ;  and  on  that  occasion  the  defendants,  took 
out  the  usual  order  for  time  ;  and  that  they  did  not  take  out  the  second  order  till 
three  weeks  after  the  first  order  had  expired  ;  that,  though  the  agent  was  com- 
pelled to  be  absent,  his  clerk  might  have  acted  for  him. 

The  Vicb-Chancellor  : — I  cannot  conceive  what  harm  can  arise  from 
granting  this  motion.  The  appearance  was  entered  four  days  before  it  need 
have  been  done  :  and  there  is  nothing,  in  this  case,  that  can  be  imputed  to  the 
defendants,  as  wilful  delay. 

Motion  granted  on  payment  of  costs.[l] 

(a)  See  the  fint  order. 

[1]  A  defendant  eannot  pal  in  a  deraorrer  withoot  a  apeeial  penniaakm  of  the  eoort,  after  he  haa 
obtained  a  genera]  order  for  further  Ume  to  anawer ;  and  if  he  doea  file  inch  demurrer,  it  will  be 
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[•430]  •Grbbn  V.  Geben. 

1829;  2d  M%Tch --Praeiiee. 

Coone  of  proeeeding  to  compel  a  defendant  to  deliver  poeiesaion  of  eetatee  to  a  receiver. 

For  a  report  of  the  previous  proceedings  taken  in  this  cause,  to  compel  the 
defendants,  John,  Thomas,  and  George  Green,  to  deliver  up,  to  the  receiver, 
the  possession  of  part  of  the  real  estates  in  question  in  the  suit,  see  ante, 
page  804. 

Mr.  Cooper  now  moved  that  those  defendants  might  be  ordered  to  deliver 
up  possession  of  the  premises  in  their  occupation,  to  the  receiver,  within  a 
week  after  service  of  the  writ  of  execution  of  the  order  to  be  made  on  that  ap- 
plication. 

Mr.  Agar,  and  Mr.  Knight^  opposed  the  motion,  and  said  that  the  order 
now  sought  to  be  obtained,  was  unnecessary  ;  because  the  order  of  the  14ih 
of  March,  1826,  had  directed  the  defendants  to  deliver  up  possession  to  the 
receiver ;  and  that  no  further  step  could  be  taken,  until  a  writ  of  execution  of 
that  order  had  been  served  on  the  defendants. 

The  Vice-Chancbllor  : — The  course  of  proceeding  to  be  taken  in  order  to 
compel  a  defendant  to  deliver  up  possession  of  lands,  is  correctly  stated,  by 
Mr.  Dickens,  in  his  report  of  Dove  v.  Dove  ;(a)  and  it  also  appears, 
[*431]  from  the  form  *of  the  writ  of  injunction  to  deliver  possession  which  is 
given  in  that  report  :{b)  first,  there  must  be  an  order  to  deliver  posses- 
sion, and  then  a  writ  of  execution  of  that  order  must  be  served  on  the  defend- 
ant ;  and,  until  that  is  done,  no  further  order  can  be  made.  I  cannot,  there- 
fore, make  any  order  upon  the  present  application. 

Motion  refused,  with  cost8.[l] 


Harris  v.  Harrison. 


1899 :  let  November. — Praciie^* — AmtnimmU 

The  ISth  order  does  not  apply  to  a  eaae  in  which  the  anawer  waa  filed  before  the  firat  day  of 
Eaater  term,  1828. 

The  answer  in  this  cause  was  filed  in  February  last.    A  petition  had  been 
lately  presented,  at  the  rolls,  for  an  order  to  amend  the  bill.    The  secretary 

(a)  3  Dick.  617.  (6)  2  Dick.  631. 

ordered  off  the  file  for  irregalarity  with  costa.  Where  the  defendant  wishea  for  further  time  to 
demur,  he  muat  obtain  a  apeoial  order  from  the  court  for  the  time  to  anawer,  plead  or  demur. 
But  if  through  inadvertence  he  hai  obtained  a  general  order  to  answer  only,  the  court  n»y 
under  peculiar  eircumttancea,  and  opon  due  notice  to  the  advene  party,  give  him  apeeial  per- 
miaaioD  to  put  in  a  damnirer,  notwithataading  the  general  order  for  time  to  answer.  Buwrall  v. 
Bamtiaux,  9  Paige,  331.  1  Hoff.  Pract  214. 
[I  J  Vide  ante,  406,  noto. 
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declined  to  draw  up  the  order,  on  the  ground  that  the  application  was  not  made 
within  the  time  limited  by  the  thirteenth  of  the  new  orders. 

Mr.  James  now  applied,  to  the  court,  that  the  secretary  at  the  rolls  might 
be  directed  to  draw  up  an  order  according  to  the  prayer  of  the  petition.  He 
said  that  the  secretary  thought  that  the  time  allowed  by  the  thirteenth  order, 
began  to  run  from  the  first  day  of  Easter  term  last,  under  the  seventy-eighth 
order;  but  that,  according  to  the  construction  which  he  put  upon  the  latter 
order,  the  former  one  did  not,  at  all  apply  in  the  present  case. 

*The  Vice-Chancellor  said  the  construction  of  the  se?enty*eighth    [*432] 
order,  which  Mr.   James  contended  for,  appeared  to  him  to  be  right, 
and  directed  the  order  to  amend  to  be  drawn  up. 


SND   OF  PiiRT  III. 
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THE     VICE-CHANCELLOR. 


[*433]  ^Barraud  v.  Archer. 

1838 ;  30th  Norember.    1839 ;  5th  Deeembei^-FciMipr  4Lnd  PurehaMtr^—CcmpefiMatwn. 

An  estate,  eonsMtingr  of  fen  land,  and  w  described  in  the  partienlar  of  sale,  waa  charged  by  a  local 

bat  pablic  act  of  parliament  with  drainage  and  embanking  tana,  of  which  the  porehnaer  had  no 

ezpreee  notice. 
Held,  that  he  waa  entitled  to  a  compensation  for  those  taxes. 

In  May,  1824,  the  plaintiffs  sold  by  auction,  to  the  defendant,  an  estate  in 
the  isle  of  Ely.  The  particular  described  it  as  consisting  of  fen  land,  and  as 
being  let  to  John  Ingle,  as  tenant  from  year  to  year,  at  the  rent  of  165/.,  and 
mentioned  that  the  lessor  allowed  the  Eau  Brink  tax  of  13Z.  I2s.  8c2.,  and  2s. 
for  land  tax.  The  defendant  afterwards  refused  to  complete  his  contract,  un- 
less a  compensation  was  made  to  him  in  respect  of  certain  embanking  and 
drainage  taxes  to  which  the  estate  was  subject  under  a  local  but  public  act  of 
parliament,  but  which  taxes  were  not  mentioned  in  the  particular  of  sale.  The 
bill  was  filed  to  compel  a  specific  performance,  without  compensation.  The 
defendant  in  his  answer,  said  that  he  had  ne?er  seen  the  estate,  but  admitted 
that  he  had  been  informed,  before  he  purchased  it,  that  it  was  situate  in  a  dis- 
trict liable  to  some  drainage  and  embanking  taxes,  and  that  the  annual  amount 
of  them  did  not  exceed  2s.  6d.  per  acre ;  he  said  that  the  taxes  in 
[*434]  question  were  charged,  by  the  act,  on  the  lands  on  which  they  *were 
respecti?ely  imposed,  and  that  any  tenant  paying  the  same,  was 
authorized,  by  the  act,  to  deduct  the  amount  from  his  rent,  as  if  be  had  paid 
the  same,  to  his  landlord,  in  part  of  his  rent,  and  that,  therefore,  those  taxes 
were  not,  in  fact,  payable  by  the  tenant,  but  by  the  landlord ;  that  they  might, 
according  to  the  act,  if  it  should  be  found  necessary,  amount  to  8s.  an  acre 
annually,  being  altogether  an  annual  charge  of  above  55/ ;  and  he  submitted 
whether  the  particular  of  sale  duly  stated  such  taxes  as  were  paid  or  allowed 
by  the  landlord. 

The  auctioneer's  clerk  deposed  that,  at  the  auction,  previously  to  the  de- 
fendant being  declared  the  purchaser,  the  defendant  and  the  auctioneer 
entered  into  a  discussion  respecting  some  of  the  taxes  payable  in  respect  of 
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the  estate  but  not  mentioned  in  tlie  particular,  and  that  the  auctioneer  referred  the 
defendant  to  Ingle,  the  tenant,  who  was  present.  The  auctioneer  deposed  that 
the  defendant,  before  he  was  declared  the  purchaser,  repeatedly  observed  to  him, 
the  auctioneer,  that  the  drainage  and  Eau  Brink  taxes  were  heavy  and  varied  :  to 
which  the  auctioneer  replied  that,  whatever  taxes  the  estate  was  subject  to,  the 
tenant  paid  them,  and  that  the  only  allowance  made  to  him  was  what  was  men- 
tioned in  the  particular,  and  this  statement  was  corroborated  by  the  tenant.  The 
same  witness  further  said  that,  previous  to  the  sale,  a  conversation  took  place  be- 
tween different  persons  then  present,  (the  defendant  being  one  of  them,)  respect- 
ing the  embanking  and  drainage  taxes,  and  that  some  of  those  persons  observed  that 
the  taxes  to  which  the  estate  was  liable,  varied.  Mr.  Ingle  deposed  that 
during  the  auction,  a  farmer  who  lived  in  the  neighborhood  of  *the  estate,  [*435] 
stated  in  the  presence  and  hearing  of  the  defendant,  that  the  outgoings 
upon  it  were  502.,  meaning  thereby  the  Eau  Brink,  land,  and  drainage  and  embank- 
ing taxes,  which  then  amounted  to  48/.  per  annum.  Mr.  Ingle  further  stated 
that,  by  the  agreement  between  him  and  his  landlord,  he  was  to  pay  the 
embanking  and  drainage  taxes,  and  his  landlord  was  to  pay  or  allow  the  Eau 
Brink  and  land  tax ;  that  it  was  generally  known,  throughout  the  part  of 
the  country  where  the  estate  was  situate,  that  all  fen  lands  were  subject  to 
heavy  annual  taxes,  for  the  drainage  and  preservation  thereof,  and  that  the 
amount  of  them  was  published  annually,  by  notices  fixed  on  the  church  doors  : 
that  the  amount  of  those  taxes  had  been  nearly  the  same  for  the  last  twenty 
or  thirty  years,  and  bad  been  paid  by  the  landlord  or  tenant,  according  to  the 
agreement  between  themselves. 

Mr.  Sugden  and  Mr.  Keene  for  the  plaintiffs  :— The  particular  expressly 
mentions  that  the  estate  is  fen  land,  and  enumerates  all  the  taxes  which  the 
landlord  allowed  to  the  tenant.  It  is  not  disputed  that  this  representation  was 
correct.  But  the  defendant  says  that  we  have  not  stated  that  there  are  certain 
other  taxes  which  the  tenant  pays.  Our  answer  is,  that  it  is  not  usual  to  state 
the  taxes  which  a  tenant  pays.  The  question  is,  whether  the  representation 
was  fair.  It  was  not  mentioned,  either  in  the  particular,  or  at  the  sale,  that  there 
were  no  other  taxes  than  the  Eau  Brink  and  land  tax.  The  estate  was  sold  as 
fen  land  ;  and  therefore  the  vendors  were  not  bound  to  mention  a  single  tax- 
At  all  events  enough  was  stated  to  put  the  defendant  on  inquiry.  The 
evidence  makes  •the  matter  quite  clear.  The  tenant  was  present  at  [*436] 
the  sale,  and  the  auctioneer  referred  the  defendant  to  him.  If  a  parly 
buys  land  which  is  let  to  a  tenant,  he  is  bound  by  the  terms  under  which  the 
tenant  holds.     Oldfield  v.  Round,{a)  Hall  v.  Smith,{b)  Daniels  v.  Davison.(c) 

Mr.  Pepys  and  Mr.  Rolfe  for  the  defendant : — The  question  is,  whether 
«uch  a  representation  was  made,  as  to  the  embanking  and  drainage  taxes,  as 
to  make  it  compulsory  on  the  defendant  to  take  the  estate  subject  to  those 
charges.    It  is  very  important  to  observe  that  the  particular  is  not  silent  as  to 

(•)6Vifc508.  (6)14Vci,49«.  U)i$?is.S49. 
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the  incumbrances  to  which  the  estate  was  subject,  but  expressly  mentions 
them  ;  and  the  meaning  of  the  particular  is,  that  the  Eau  Brink  tax  and  the 
land  tax,  were  the  only  incumbrances  on  the  estate.  Though  the  act  by  which 
the  embanking  and  drainage  taxes  are  imposed  is  a  public  act,  so  that  it  is  not 
necessary  to  plead  it  specially,  yet  it  could  not  be  the  intention  of  the  legisla- 
ture to  fix  all  persons  with  notice  of  its  contents.  The  act  created  an  annual 
charge  upon  the  land  ;  and  a  purchaser  cannot  be  deemed  to  have  notice  of 
the  charge,  merely  because  the  act  contains  the  common  clause  making  it  a 
public  act.  Lord  Townsend  t.  Granger.(d^  The  declarations  of  the  auc- 
tioneer are  not  admissible  as  evidence  with  regard  to  the  contract. 

The  Vics-CHAif  CELLOA  : — In  Lard  Townsend  v.  Granger^  the  pur- 
['*'437]  chaser  was  allowed  a  compensation  on  the  ground  that  there  was  *a 
specific  misrepresentation  made  by  the  auctioneer  at  the  sale.  Here 
that  doctrine  does  not  apply,  as  there  was  no  misrepresentation.  The  act 
which  imposed  the  embanking  and  drainage  taxes,  is  a  public  act.  Therefore 
decree  a  specific  performance  of  the  contract  without  a  compensation.[l] 


The  Attorney  General  t;.  The  Mayor  and  Corporation  of  Carlisls. 
DoBiNsoN  t;.  The  Mayor  and  Corporation  of  Carlisle. 

1628  ;  26th  November  and  5th  December. — Charity 

A  grant  from  the  crown,  of  certain  privileges  and  property,  for  the  defence  of  and  preeerration  of 
peace  within  a  city,  is  a  charitable  gift :  SembU, 

An  information  and  bill  was  filed,  in  this  case,  in  which  certain  persons  who 
were  residents  within  the  city  and  liberties  of  Carlisle  were  both  relators  and 
plaintifis ;  and  the  defendants  were  the  mayor  and  corporation  of  that  city, 
together  with  James  Willoughby,  who  was  the  clerk  to  the  commissioners 
under  an  act  of  parliament  after  mentioned,  and  William  Nanson,  who  was  the 
clerk  to  the  corporation.  It  stated  that,  previonsly  to  and  during  the  reigns  of 
Henry  2d,  Henry  dd,  and  Edward  1st,  the  citizens  of  Carlisle  held  of  the 
crown,  during  its  pleasure,  the  city  of  Carlisle,  and  two  mills  in  or  near  the 
same,  and  a  fishery  in  the  river  Eden,  in  Cumberland,  and,  also,  the  toll  of 
the  county,  together  with  the  liberties,  free  customs,  privileges  and  appurte- 
nances to  the  city  and  other  the  premises  belonging,  at  a  rent  of  52Z.  per  an- 
Dum  during  the  reign  of  King  Hen«  2d,  and  at  a  rent  of  60/.  per  annum  during 

the  reigns  of  King  Henry  dd,  and  King  Edw.  1st:  that  King  Edw.  2d, 
[*438]    being  desirous  of  ^improving  the  city,  and  of  enabling  the  citizens  to 

attend  to  their  business  in  peace  and  quietness,  made  to  them  a  grant 

(<f)  Before  Sir  John  Leach,  but  not  reported.  • 

(1]  Affirmed,  May  ttb,  I69i«    See  Seott  t«  Hammn^  1  Sim.  13. 
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of  the  city  and  other  the  premises,  in  fee,  upon  trust  that  they  should  proyide 
for  the  peace  of  the  city  and  its  inhabitants ;  and  that  such  grant  was  made  by 
a  charter,  dated  the  12th  of  May,  in  the  9th  yearof  £dw.  2d,  and  which  was, 
partly,  as  follows :  '*  Know  ye  that,  for  the  bettering  of  our  city  of  Carlisle, 
and  that  our  citizens  of  the  same  city  may  be  able,  for  the  time  to  come,  to 
apply  themseWes  to  their  business  in  the  said  city  under  greater  tranquility 
and  in  quiet,  and  may  be  the  more  fully  animated  to  fortify  and  defend  that 
city,  if  the  city  itself  be  specially  committed  to  the  custody  of  themselves,  have 
granted  to  them,  and,  by  this  our  charter  have  confirmed,  for  us  and  our  heirs, 
the  said  city,  and  our  mills  of  the  same  city,  and  our  fishery  in  the  water  of 
Eden  :  to  have  and  to  hold,  to  them  and  their  heirs  and  successors,  citizens  of 
that  city,  of  us  and  our  heirs,  at  fee  farm,  together  with  the  liberties,  free  cus- 
toms, and  all  other  things  to  the  aforesaid  city,  mills,  and  fishery  in  anywise 
pertaining,  rendering  thence,  to  us  and  our  heirs,  yearly,  at  our  feast  of  St. 
Michael,  eighty  pounds  for  ever :  we  have  also  granted  to  them,  and,  by  this 
our  charter  have  confirmed,  for  us  and  our  heirs,  our  vacant  places  within  the 
aforesaid  city  and  the  suburbs  thereof,  and  that  they  and  their  heirs  and  suc- 
cessors may  build  those  places,  or  grant  them  to  others,  in  fee  or  otherwise, 
and  thence  make  their  profit,  at  their  will,  in  aid  of  the  aforesaid  farm  ;  and 
that  they  and  their  heirs  and  successors,  citizens  of  the  aforesaid  city,  may  be 
free  of  toll,  pontage,  passage,  lastage,  wharfage,  carriage,  murage,  pannage, 
and  stallage  of  their  business  and  merchandizes,  through  all  our  king- 
dom." *The  information  and  bill  further  stated  that  the  citizens  con-  [*439] 
tinned  in  the  enjoyment  of  the  premises,  upon  trust  as  aforesaid^  until 
the  23d  year  of  Edward  the  Sd,  when  they  were  interrupted  in  the  enjoyment 
of  some  part  thereof,  by  the  sheriflT^of  Cumberland  ;  and  that,  thereupon  an 
inquisition  as  to  the  same  was  held ;  and  that  Edw.  the  3d,  in  the  26th  year  of 
his  reign,  made  a  charter  of  confirmalion  to  the  citizens,  by  which  it  was  re- 
cited that  the  citizens  of  Carlisle  had  had,  and  been  used  to  have,  the  several 
rights,  privileges  and  immunities  therein  enumerated,  some  of  which  were  the 
full  return  of  all  writs,  a  market  and  a  fair,  and  trial  of  felonies  ;  and  also  to 
bold  pleas  of  the  crown,  and  chattels  of  felons  and  fugitives ;  and  also  commoA 
of  pasture,  and  turbary  on  the  king*s  moor ;  and  that  they  ought  to  be  quit, 
through  all  the  kingdom,  of  toll,  pontage,  passage,  &c. ;  and  that  the  citizens 
had  a  certain  place  to  the  city  annexed,  called  the  Battail  Holme,  which  served 
for  the  market  and  fairs,  and  that  they  had  had  the  aforesaid  liberties  and  quiet- 
ances  from  time  to  which  memory  did  not  exist,  in  aid  of  the  citizens  of  the 
city,  and  of  the  farm  of  the  same ;  and  that  they  had  the  mill  of  the  city,  and 
the  fishery  of  the  king  in  the  water  of  Eden,  toll  inward  and  outward,  and  the 
small  farms  of  the  city  as  parcels  of  the  farm  of  the  city ;  and  that  the  citizens 
had  had  all  the  liberties  and  profits  aforesaid  from  time  to  which  memory  was 
not :  and  his  majesty  then  granted  unto  the  citizens,  their  heirs  and  successors, 
all  the  premises,  rights,  liberties,  free  customs  and  privileges  mentioned  in 
the  inquisition.    The  information  and  bill  next  stated  that,  at  Uie  times  tho 
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[*440]  grants  were  made,  and  previously  thereto,  *lhe  kings  of  England,  for 
the  military  defence  of  the  city  from  the  Scotch,  kept  a  strong  garrison 
in  the  castle,  and  that  the  express  object  of  the  charters,  and  of  the  kings  in 
'  granting  the  same,  was  vpon  trust  that  the  citizens  might,  oat  of  the  property 
and  revenue  contained  in  the  grants,  keep  peace,  not  merely  within  the  city, 
but  also  within  the  liberties,  and  might  also  thereout  assist  the  garrison  in  re* 
sisling  any  external  attack  which  the  Scotch,  or  other  enemies  of  the  king, 
might  make  on  them  :  that  the  citizens  accordingly  accepted  the  grants  vpon 
the  said  trusts,  and,  in  pursuance  thereof,  maintained  and  kept  a  mayor  and 
two  bailiffs,  and  certain  other  officers  ;  and  that,  in  further  puisuance  of  their 
said  trust,  the  citizens  provided  and  kept  up  both  a  prison  and  a  lock-up  house; 
and  that  such  mayor,  bailiffs,  and  other  officers  were  paid  for  their  services, 
and  the  prison  and  lock-up  house  were  provided  and  kept  uj),  out  of  the  pro- 
perty and  revenues  contained  in  the  grants  :  that,  from  the  time  of  the  grants 
until  the  time  after  mentioned,  no  peace  officer  whatsoever,  saving  the  peace 
officers  of  the  citizens  so  paid  as  aforesaid,  ever  existed  within  the  city  or  lib- 
erties :  that  Charles  the  Ist,  in  the  13th  year  of  his  reign,  in  compliance  with 
a  petition  presented  to  him  by  the  citizens,  confirmed  the  before  mentioned 
grants  ;  and  that  the  charter  of  confirmation,  after  reciting  that  the  mayor  and 
citizens  had  besought  his  majesty  to  confirm  the  former  grants,  and  also  to 
grant  anew  some  other  things,  for  the  better  governing  and  advantage  of  the 
city,  proceeded  thus  :  "  Now  know  ye,  that  we,  graciously  assenting  to  the 
said  petition,  and  willing  to  provide  for  the  bettering  of  the  aforesaid 
[*441]  city,  and  ''that  there  may  be  had,  in  the  same  city,  one  certain  and 
undoubted  order  and  measure  for  the  keeping  of  our  peace,  and  the 
good  rule  and  government  of  the  people  therein,  and  that  the  aforesaid  city, 
henceforward,  may  be  and  remain  a  city  of  peace  and  quietness,  and  that  our 
peace  and  other  acts  of  justice  may  be  preserved  therein,  and  hoping  that,  if 
the  mayor  and  citizens  of  the  said  citVi  and  their  successors,  should  enjoy, 
from  our  grant,  more  ample  donations,  liberties  and  privileges,  then  they  may 
feel  themselves  more  forcibly  enjoined  and  obliged  to  those  services  which  they 
may  be  able  to  render  and  to  show  forth  to  us,  our  heirs  and  successors  :^  that 
the  charter  then  incorporated  the  citizens  under  the  style  of  '^the  mayor,  al- 
dermen>  bailiffs  and  citizens  of  the  city  of  Carlisle,''  and  empowered  them  to 
make  laws  for  the  good  rule  and  governance  of  the  city,  and  of  the  officers 
and  the  residents  within  the  same,  and  for  setting  forth  how  they  should  de- 
mean themselves  for  the  public  good,  and  good  rule  of  the  city,  and  other 
matters  concerning  the  same.  The  information  and  bill  then  stated  that  the 
corporation,  in  pursuance  of  the  said  charters  and  the  said  trusts,  maintained 
and  paid,  out  of  the  revenues  arising  from  the  rights,  privileges  and  property 
comprised  in  the  charters,  certain  -bailiffs,  beadles  and  other  officers  for  the 
purpose  of  keeping  peace  within  the  city  and  liberties,  and  kept  up  the  lock-up 
house,  and  a  prison  for  debtors  and  persons  convicted  at  the  sessions  for  the 
city  ;  and  that,  from  the  granting  of  the  charter  of  incorporation  until  after  the 
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passing  of  the  act  of  parliament  after  mentioned,  no  person  residing  within  the 
city  or  liberties,  ever  paid,  or  was  called  opon  to  pay,  any  sum  of 
money  towards  the  ^support  or  maintenance  of  any  officer  employed  [M42] 
in  keeping  the  peace  of  the  city  and  liberties,  or  in  administering  justice 
therein,  the  corporation  being  bound,  by  the  charters  and  the  trusts  therein 
mentioned,  to  provide  a  sufficient  number  of  officers  for  such  purposes,  and  to 
pay  for  the  same  out  of  the  said  property  and  revenues  :  that  since  the  year 
1823,  the  corporation  had  dismissed  some  of  the  peace  officers,  converted  the 
lock-up  house  into  shops,  and  pulled  down  the  prison  :  that  the  corporation 
having  thus  neglected  its  trust,  and  given  up  all  care  for  the  maintenance  of 
the  peace  of  the  city  and  liberties,  it  became  necessary  to  ^pply  for  an  act  of 
parliament  for  the  keeping  of  peace  within  the  city  and  liberties  ;  when  it  was 
proposed  that  the  corporation  should  contribute  300/.  a  year  for  that,  purpose ; 
but  that  they  refused  to  accede  to  that  proposal,  and  denied  that  they  were 
liable,  by  reason  of  the  charters,  ox  any  trust  therein  contained,  to  contribute 
to  the  expense ;  and,  parliament  being  unable  to  try  the  question  as  to  the 
liability  of  the  corporation,  an  act  was  past  in  the  7th  and  8th  years  of  Geo.  4th, 
for  watching,  regulating  and  improving  the  city  of  Carlisle,  and  the  suburbs 
thereof  by  which  certain  commissioners  were  appointed  for  carrying  the  act 
into  execution,  who  were,  amongst  other  things,  required  to  appoint  watchmen 
and  beadles,  and  to  raise  money  to  defray  the  expenses  of  obtaining  the  act,  and 
carrying  it  into  execution,  and,  for  that  purpose,  to  make  rates  on  the  occupiers 
of  houses  and  other  buildings  within  the  city  and  suburbs  ;  but  it  was  provided 
that  the  act  should  not  extend  to  release  the  corporation  from  any  expense  of  pro- 
tecting the  peace  of  the  city,  nor  to  prevent  any  person  from  proceeding 
against  them  for  *tbe  non*performance  of  any  duty  which,  by  law,  char-  [M43] 
ter,  custom  or  prescription,  they  were  bound  to  perform,  or  for  the  non- 
application  of  their  revenues  for  the  purposes  for  which,  by  charter,  custom,  pre- 
scription or  usage,  such  revenues  ought  to  be  applied  :  that  the  commissioners 
bad  proceeded  to  carry  the  act  into  execution,  and  appointed  beadles  or  watch- 
men, and  levied  rates  for  their  payment,  and  that,  since  the  passing  of  the  act,  the 
corporation  had  not  maintained  any  peace  officer,  or  paid  any  thing  towards  the 
maintenance  of  the  police  establishment  under  the  act :  that  the  whole  of  the 
revenues  of  the  corporation  arising  from  the  rights,  liberties,  free  costoms, 
privileges  and  properties,  comprised  in  the  charters,  were  applicable,  after  sat- 
isfying the  ordinary  expenses  of  the  corporation,  and  ought  to  be  applied  in 
keeping  peace  within  the  city  and  liberties :  that  the  said  rights,  &c.  having 
been  given  to  the  citizens,  in  the  first  instance,  and  afterwards,  to  the  corpora- 
tion, coupled  with  the  trust  of  providing  for  the  due  order,  peace  and  security  of 
persons  and  property  being  within  the  city  and  liberties,  the  corporation  had, 
nevertheless,  in  breach  of  such  trust,  applied  such  part  of  its  revenues  arising 
from  the  said  rights,  &c.  as  ought  to  have  been  applied  in  keeping  the  said 
peace  of  the  city,  to  their  own  purposes  :  that,  besides  the  charters  before- 
mentioned,  the  different  kings  of  England  granted,  by  various  other  charters, 
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Tarious  other  rights,  liberties,  free  customs,  privileges  and  property  besides 
those  before-mentioned,  to  the  citizenst  and  that  such  other  riji^hts.  Sec.  were 
Tested  in  the  corporation  for  the  purposes  before  mentioned ;  and  that  such 

other  charters  were  in  the  possession  or  power  of  the  corporation,  or 
[*444]  its  clerk  :  that  the  commissioners  *under  the  act  of  parliament,  claimed 

an  interest  in  such  parts  of  the  revenues  of  the  corporation  as  were 
applicable  to  the  keeping  of  the  peace  of  the  city  and  liberties ;  and  that,  by  the 
act,  the  commissioners  were  to  sue  and  be  sued  in  the  name  of  their  clerk. 
The  information  and  bill  prayed  for  an  account  of  the  revenues  of  the  corpora- 
tion  which  had,  since  the  passing  of  the  act  of  parliament,  or  since  such  other 
time  as  the  court  should  think  proper,  been  produced  by  the  said  rights,  liber- 
ties, free  customs,  privileges  and  property,  and  also  of  all  sums  of  money 
which,  duxing  the  same  period,  were  of  right  payable,  and  had  been  paid,  oat 
of  such  revenues ;  and  that  the  surplus  of  such  revenues,  after  such  payments, 
might  be  ascertained,  and  be  declared  applicable  to  the  keeping  of  the  peace 
of  the  city  and  liberties  under  the  act  of  parliament,  and  that  such  surplus 
might  be  applied  accordingly,  and  be  paid  to  the  commissioners  for  that 
purpose. 

The  mayor  and  corporation  and  Nanson,  their  clerk,  pot  in  a  general  de- 
murrer to  the  information  and  bill. 

Mr.  Home,  Mr.  Matthews  and  Mr.  TVnney  in  support  of  the  demurrer  :— 
The  grants  were  made,  to  the  corporation,  for  civil,  and  not  for  eleemosynary 
purposes,  and  there  is  no  instance  of  a  court  of  equity  interfering  to  compel  a 
civil  corporation  to  perform  its  duties.  The  proper  mode  of  proceeding  id 
such  a  case  is  by  mandamus  in  the  court  of  king's  bench.(a)    The  King  ▼. 

Barker. {b)  Although  the  word  ''trust''  is  frequently  used  in  the 
[*445]   ^information,  the  term  is  misapplied,  as  no  trust  was  created  by  the 

charters.  The  purposes  to  which  the  revenues  of  the  corporation 
were  to  be  applied,  were  not  specific  but  general,  and  the  corporation  were 
empowered,  by  the  charters,  to  dispose  of  the  property  as  their  own,  and, 
therefore,  the  court  would  not  enforce  the  performance  of  the  trust,  if  any  ex- 
isted. The  Attorney  General  v.  The  Corporation  of  Carmarthen.{c)  The 
Mayor  and  Commonalty  of  Colchester  v.  Lowten.{d^  Was  the  court  ever 
known  to  refer  it  to  the  master  to  settle  a  scheme  as  to  the  mode  in  which  the 
revenues  of  a  civil  corporation  were  to  be  applied  ?  Would  it  not  be  impossi- 
ble to  devise  any  such  scheme,  owing  to  the  purposes,  for  which  the  revenues 
of  a  civil  corporation  are  to  be  applied,  being  so  various,  and  fluctuating  from 
day  to  day  T 

The  information  asks  that  the  surplus  of  the  revenues  beyond  what  has  been 
applied  for  ordinary  corporate  purposes,  may  be  paid  over  to  the  commission- 
ers. How  is  this  court  to  exercise  a  judgment  as  to  what  are  proper  corpor- 
ate purposes,  and  what  are  not?    Besides,  the  corporation  may  say  that, 

(a)  1  Black.  Comment.  481.     (6)  3  Burr.  1365.     <c)  Cooji.  C.  C.  30.     (d)  1  V.  &  B.  3S$« 
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though  they  have  not  applied  the  surplus,  yet  they  have  corporate  purposes  to 
which  they  intend  to  apply  it. 

The  act  of  parlianient  expressly  says  that  the  rights  of  the  corporation  are 
not  to  be  prejudiced  by  any  of  its  enactments,  and,  therefore,  leaves  the  cor- 
poration exactly  in  the  state  in  which  they  were  before  the  passing  of  the  act. 
Now  the  information  seeks  to  divest  them  of  the  privileges  conferred 
by  the  ^charters.  Its  object  is,  not  to  compel  the  corporation  to  ap-  [*446] 
point  proper  officers  for  keeping  the  peace,  but  to  pay  a  portion  of 
their  funds  to  certain  other  persons  called  commissioners  of  police^  in  order 
that  they  may  apply  it  for  the  purpose  of  supporting  and  maintaining  officers 
appointed  by  themselves  and  not  by  the  corporation,  and  over  whom  the  cor- 
poration can  have  no  control.  If  this  were  done,  it  would  be  a  direct  violation 
of  the  charters,  and  of  the  act  of  parliament.  The  commissioners  have  no- 
thing to  do  with  the  funds  of  the  corporation.  In  Thtt  Attorney- General  v. 
IieeliSy{e)  the  court  entertained  jurisdiction,  because  a  fund  was  given  for 
specific  trust  purposes,  and  the  commissioners  and  trustees  had  no  power  to 
apply  it  to  any  purposes  except  those  pointed  out  by  the  act.  Here  the  funds 
are  given,  to  the  corporation,  for  general  purposes.  Then  there  is  the  case  of 
The  Attorney  General  v.  Brown^{f)  in  which  the  rates  that  were  to  be  levied 
were  to  be  applied  for  a  specific  object ;  and  the  only  question  that  arose  in 
that  case  was.  wliether  that  object  was  such  a  charitable  use  as  would  author- 
ize the  attorney  general  to  interfere  with  it  by  information.  The  decision  in 
The  Attomey-General  v.  Gort^(g)  proceeded  on  the  same  principle.  Besides 
that  case  differs  from  the  present ;  because  some  of  the  members  of  the  cor- 
poration had  possessed  themselves  of  the  funds  to  the  exclusion  of  the  rest, 
who  had,  in  some  measure,  a  right  to  have  a  control  over  the  funds,  and  to 
have  an  account  of  them. 

This  is  an  information  and  bill,  and  the  plaintiffs  are  the  same  per- 
sons as  the  relators  ;  but  it  does  not  ^appear  that  they  have  any  in-   [*447] 
terest  in  the  subject  of  the  suit  which   entitles  them  to  appear  as 
plaintiffs. 

Mr.  Sugdm^  Mr.  Bickersteth,  and  Mr.  Purvis^  in  support  of  the  information 
and  bill : — The  information  and  bill  sets  out  certain  grants  made,  to  the  cor* 
poration,  for  specific  services  to  be  performed  by  ihem,  by  way  of  trust,  and 
alleges  that  they  did,  in  execution  of  the  trust,  actually  perform  the  obligations 
thus  imposed  upon  them  ;  and  the  confirmations  were  made  upon  that  ground. 
We  do  not  mean  to  deny  that  there  was  a  benefit  intended  to  the  corporation, 
beyond  the  purposes  which  were  the  main  objects  that  the  grantors  had  in 
view.  Our  proposition  is,  that  an  obligation  was  created  of  a  nature  to  be 
enforced,  in  this  court,  by  way  of  trust.  We  state  that,  by  the  charters,  a 
trust  was  created  :  but,  if  there  was  any  doubt  as  to  the  construction  of  those 
instruments,  the  usage  which  we  allege  to  have  existed,  in  ancient  and  all 

(•)  9  Sim.  Sl  Stu.  67.  (/)  1  Swantt.  265.  (g)  6  Dow.  P.  C.  136. 


449  CASES  IN  CHANCERT. 

1828. — Attorney  General  w.  Major,  ^itc.  of  Carliala.      Dobinaon  t.  Bama. 

sncceeding  times,  might  be  called  in  aid  to  give  a  construction  to  them.  All 
the  cases  show  that,  if  there  is  a  general  obligation  to  be  performed  by  a  cor* 
poration,  which  is  the  nature  of  a  charitable  use,  this  court  will  give  relief* 
The  Attorney  General  v.  Brown.{h)  The  Attorney  General  v.  Heelis.(i) 
The  Attorney  General  v.  Oort  ;{k)  and  The  Attorney  General  ?.  TTie  Cor- 
poration  of  Dublin.{l)     This  last  case  is  directly  in  point 

The  purposes  for  which  these  were  made  are  clearly  charitable  uses  within 

the  statute. (m)    The  act  of  parliament  does  not  at  all  prejudice  the 

[M48]    right  of  ^compelling  the  corporation  to  contribute  to  the  rates  which  it 

directs  to  be  levied.    The  legislature  thought  that  great  consideration 

was  due  to  our  claim,  and  therefore  expressly  saved  it. 

Then  wo  allege  that,  besides  the  charters  beforementioned,  the  different 
kings  of  England  granted,  by  various  other  charters,  various  other  rights,  &c. 
besides  those  before  mentioned,  to  the  citizens  of  Carlisle,  and  that  such  other 
rights,  dec.  are  now  vested,  in  the  corporation,  for  the  purposes  before  mention* 
ed ;  and  that  such  other  charters  are  now  in  the  custody  of  the  corporation  or 
its  clerk.  Notwithstanding  these  allegations  a  demurrer  is  put  in,  by  which 
the  defendants  admit  that  they  have  other  property  which,  at  all  events,  is 
bound  by  these  trusts  ;  and  that  they  have,  in  their  custody,  documents  which 
will  show  that  there  were  such  trusts  imposed  upon  the  property  as  this  court 
will  enforce. 

The  Vice-Chancellor  said,  in  the  course  of  the  argument,  that  the  two  last 
clauses  in  the  act  of  parliament  left  the  question  just  where  it  was  before. 

5th  December : — On  this  day,  his  Honor  delivered  judgment  as  follows  :— 
In  this  case  it  does  not  appear  to  me  that  it  is  very  necessary  to  go  much  at 
length  into  the  general  question,  independently  of  any  particular  expressioos 
that  are  to  be  found  in  the  information  itself. 

I  shotild  observe  that  my  Lord  Redesdale,  in  giving  his  judgment  in  the 
case  of  The  Attorney  General  v.  The  Corporation  of  DiAUn^(n) 
[*449]  says  :  ''  there  is,  on  this  ^subject  a  writ,  in  the  register,  which  recites 
that  the  king  had  been  given  to  understand  that  his  predecessors  had 
granted  certain  rates  on  all  merchandize  brought  into  a  town,  to  be  applied  to 
the  walling  of  the  town  ;  and  the  inhabitants  having  complained  that  the  rates 
collected  had  not  been  duly  applied,  the  writ  proceeds  in  the  nature  of  a  com- 
mission for  taking  the  account.  Under  such  circumstances  an  information,  at 
this  moment,  would  lie  at  the  suit  of  the  attorney  general,  for  taking  such 
account.  The  practice  of  proceeding  by  information  rather  than  by  the  writ 
of  account,  has  prevailed  in  consequence  of  the  difficulty  of  proceeding  under 
the  writ"  And  then,  he  s«iys.(o)  "we  are  referred  to  the  statute  of  Elisa- 
beth with  respect  to  charitable  uses,  as  creating  a  new  law  upon  the  subject  of 
charitable  nses.     That  statute  only  created  a  new  jurisdiction.     It  created  no 

(A)  Ubi  aap.  (t)  Ubi  aup.  {k)  Ubi  aup. 

(0  1  Blich,  new  aerfaa,  812.  (■•)  43  Elis.  cbap.  4,  aad  sea  Daka^a  Char.  Uaaii^  190. 138. 

(fi)  1  BUgh,  new  aariaa,  337.  (a)  Sea  ptfe  347. 
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new  law :  it  created  a  new  and  ancillary  jurisdiclion ;  a  jurisdiction  borrowed 
from  the  elements  which  I  have  mentioned :  a  jurisdiction  created  by  a  com- 
mission to  be  issued  out  of  the  court  of  chancery."  And  Lord  Eldon,  in 
giving  his  judgment,  plainly  seemed  to  think  that,  where  there  was  any  fund 
created  for  the  purpose  of  being  applied  to  some  public  purpose,  a  court  of 
equity  had,  by  its  original  jurisdiction,  a  right  to  see  to  the  application  of  the 
fund,  although  the  application  of  it  might  not  happen  to  be  one  of  the  purposes 
mentioned  in  the  statute  of  charitable  uses.  And  his  lordship  takes  notice  of 
his  own  judgment  in  the  case  of  The  Attorney  Oeneral  v.  Brown^  and  modest- 
ly says,  that  his  judgment  in  that  case  is,  in  some  measure,  weakened 
by  what  the  Vice-Chancellor(p)  said  in  •the  case  of  The  Attorney  [MSO] 
General  v.  HeeHs,  It  certainly  appears,  as  we  collect  from  his  expres- 
sions, that  he  does  not  altogether  coincide  with  what  was  said,  by  the  Vice-Chan* 
cellor,  in  that  case  ;  but  still  it  has  not  been  overruled.  The  Vice  Chancellor,  in 
that  case,  say8.(9)  "  I  am  of  opinion  that  funds  derived  from  the  gift  of  the 
crown,  or  from  the  gift  of  the  legislature,  or  from  private  gift,  for  paving,  light- 
ing, cleansing  and  improving  a  town,  are  within  the  equity  of  the  statute  of 
Elizabeth,  charitable  funds  to  be  administered  by  this  court.'' 

Now,  in  the  present  case,  although  one  might  pause  before  one  said  that, 
without  doubt,  according  to  the  construction  of  the  first  charter  which  is  staled, 
the  corporation  were  obliged  to  apply  the  whole  of  their  revenues  arising  from 
the  gift,  to  public  purposes,  (because  there  are,  certainly,  words  very  strongly 
indicative  of  the  intention  of  the  grantor  that  they  should  have  them  for  their 
own  use,)  yet  the  court  cannot  lose  sight  of  the  usage  that  has  prevailed.  Now 
it  is  clear,  from  the  statement  in  the  bill  and  information,  that  a  usage  has  pre- 
vailed of  applying  the  revenues  which  the  corporation  of  Carlisle  had,  to  pub- 
lic purposes  ;  and,  therefore,  if  it  rested  on  the  mere  general  law,  independent 
of  any  general  expressions,  I  think  it  would  not  be  very  easy  to  sustain  the 
demurrer. 

But  it  appears  to  me  that  all  doubt  is  entirely  removed  by  the  mode  in  which 
the  general  charge  is  introduced  into  the  information  ;  for  it  states  that, 
although  the  corporation  was  bound,  by  its  charters,  *to  have  main-  [M51] 
tained,  out  of  its  revenues,  such  part  of  the  police  establishment  as  is 
necessary  to  provide  for  the  due  order,  peace  and  security  of  the  persons  and 
property  being  within  the  city  and  liberties,  yet  the  corporation  contend  that 
they  are  not  bound  to  pay  any  thing  :  and  there  afterwards  follows  this  charge  : 
''  that,  besides  the  charters  hereinbefore  mentioned,  their  majesties,  the  different 
kings  of  England,  granted,  by  various  other  charters,  various  other  rights,  lib- 
erties, free  customs,  privileges  and  property,  besides  those  hereinbefore  men- 
tioned, to  the  said  citizens  of  the  said  city,  and  that  such  other  rights,  liberties, 
free  customit,  privileges  and  property,  are  now  vested  in  the  said  corporation, 
for  the  purposes  hereinbefore  mentioned,"  that  is,  all  the  purposes  before  mcn- 

(p)  Sir  John  Leach.  iq)  2  Sim.  &  Sta.  77. 
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tioned  ;  and  it  appears  to  me,  therefore,  that  there  being  this  general  charge, 
independent  of  the  general  doctrine,  this  demurrer  must  be  0Terruled.(r) 


[•452]  *MacGregor  v.  The  East  India  Cobipany. 

1828;  3d  November.    1829;  38th  Jmnmrj .■^Pleading.-^Staiuie  of  limitatioti9. 

The  Btatate  of  limitatione,  notwithstanding  it  is  a  defence  at  law,  may  be  pleaded  to  a  bill  of  dis- 
covery in  aid  of  an  action  brooght,  provided  it  has  been  pleaded  to  the  declaration. 

If  the  action  was  commenced  before  the  bill  was  61ed,  the  plea  most  aver  that  the  eaoae  of  aetion 
did  not  accrao  within  six  yean  before  the  action  was  brought. 

A  plea  of  the  statute  of  limitations  need  not  deny  the  usual  allegation  that  the  defendants  have 
books,  &c.  in  their  custody,  unless  it  is  alleged  that  those  books,  &o.  would  show  that  a  promise 
had  been  made  within  six  years. 

The  plaintiff  was  the  executor  of  the  late  Sir  John  MacGregor  Murray, 
and  the  defendants  were  The  East  India  Company,  and  William  Astell,  one  of 
the  directors,  and  Joseph  Dart,  the  secretary  to  the  directors.  In  1785,  Sir 
John  MacGregor  Murray  was  sent  by  Sir  John  Macpherson,  the  then  Governor 
General  of  India,  on  a  secret  mission,  to  the  upper  Provinces  of  Bengal,  in 
order  to  obtain  information  as  to  the  designs  of  the  native  princes,  under  a 
promise  from  Sir  John  Macpherson  that  he  should  be  reimbursed  his  expenses 
out  of  the  funds  of  the  company.  In  1822,  Sir  John  MacGregor  Murray  died, 
without  having  been  repaid  his  expenses  :  and  in  Trinity  term,  1824,  the  plaintiff 
commenced  an  action  of  assumpsit  against  the  company  for  the  recovery  of  them. 
The  defendants  pleaded  the  general  issue,  and  also  the  statute  of  limitations. 
In  Michaelmas  term  of  the  same  year  the  bill  in  this  cause  was  filed,  for  a  dis- 
covery and  a  commission  to  examine  witnesses  in  India,  in  aid  of  the  action. 
The  bill  alleged  that  many  applications  were  made,  to  the  company,  by  Sir 
John  MacGregor  Murray,  in  his  life-time,  at  various  intervals  and  periods,  for 
payment  of  his  expenses ;  that  the  company  admitted  the  justice  of  his  claim  ; 
and  that  promises  and  assurances  were,  from  lime  to  time,  made,  by  the  au- 
thority of  the  company,  or  the  directors,  or  their  secretary,  that  the  claim 
should  be  ultimately  satisfied ;  and  that  the  defendants  had,  in  their  custody  or 

power,  divers  books,  accounts,  &c.  relating  to  the  matters  aforesaid, 
[•453]    and,  by  *which,  if  produced,  the  several  matters  aforesaid,  or  some  of 

them,  did,  or  would  appear.  The  defendants  put  in,  to  the  bill,  three 
separate  pleas  of  the  statute  of  limitations,  in  which  they  stated  that  they  had 
pleaded  several  pleas  to  the  action,  and,  amongst  others,  the  general  issue,  but 
did  not  mention,  expressly,  that  they  had  pleaded  the  statute,  to  the  action. 

The  pleas  to  the  bill  were  argued,  before  Sir  John  Leach,  V.  C.,  on  the  9th 
of  November,  1825,  when  his  Honor  was  of  opinion  that  they  were  bad,  as  it 
did  not  appear,  upon  the  record,  that  the  defendants  had  pleaded  any  plea  to  the 
action,  which  would  preclude  the  plaintiff  from  going  into  the  merits  of  bis  case 

(r)  This  decision  wss  affirmed  by  the  Lord  Ohaneellor  on  the  4th  of  June,  1830. 
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and  availing  himself  of  the  diacovery  sought  by  the  bill.  Leave,  however,  was 
given  to  amend  the  pleas.  The  amended  pleas  came  on  for  argument,  on  the 
19th  of  April,  1826,  before  the  same  learned  judge,  when  it  was  objected  that 
they  averred  that  the  cause  of  action  (if  any)  arose  above  six  years  before  the 
filing  of  the  bill,  whereas  they  ought  to  have  averred  that  it  arose  above  six 
years  before  the  commencement  of  the  action,  which  was  prior  to  the  filing  of 
the  bilL  His  Honor  allowed  the  objection,  but  again  gave  the  defendants 
leave  to  amend  their  pleas,  which  was  accordingly  done.  The  pleas  so  secondly 
amended,  after  stating  the  date  and  title  of  the  statute  of  limitations,  and  the 
bringing  of  the  action  for  the  same  purposes  respecting  which  the  discovery 
was  sought,  and  setting  forth  the  pleas  to  the  declaration,  alleged  that,  if  the 
plaintifi*,  either  in  his  own  right,  or  as  the  executor  of  the  testator,  ever  had  any 
cause  of  action,  against  the  defendants,  for  the  matters  contained  in  the 
bill,  the  same  accrued  above  six  years  before  the  ^commencement  of  r*4541 
the  action ;  and  that  the  defendants  did  not,  by  themselves,  or  any 
other  person,  at  any  time  within  six  years  before  the  commencement  of  the 
action,  or  from  the  commencement  of  the  last  mentioned  period  of  six  years 
down  to  the  filing  of  the  bill,  or  down  to  the  time  when  the  defendants  were 
served  with  process  to  appear  to  and  answer  the  bill,  promise  or  agree  to  come 
to  any  account  for,  or  to  pay  or  any  otherwise  satisfy  the  testator,  in  his  life- 
time, or  the  plaintiff,  since  his  death,  any  money  for  any  of  the  matters  alleged 
in  the  bill.  On  these  pleas  coming  on  for  argument :  Mr.  Sugden  and  Mr. 
Roupell,  for  the  plaintiff,  contended  that  they  must  be  overruled  because  the 
defendants  had,  neither  by  their  pleas,  nor  by  answers  in  support  of  them, 
denied  the  allegation  as  to  their  having  in  their  custody  the  books  and  other 
documents  mentioned  in  the  bill,  the  contents  of  which  might  prevent  the 
statute  of  limitations  from  being  a  bar  to  the  action. 

The  y  icb-Ch  ANCELLOR : — ^The  question  is,  whether  the  mere  general  allegation 
that  has  been  referred  to,  is  to.be  taken  as  an  averment  that  there  were  in  the  pos- 
session of  the  defendants  documents  which  would  overrule  their  plea,  and  show 
that  there  has  been  a  promise  within  six  years  :  because  otherwise  the  pos- 
session of  these  documents  is  quite  immaterial.  Now,  upon  the  authority  of  a 
ca8e(a)  which  was  very  much  considered  by  my  predecessor,  the  pre- 
sent Master  of  the  Rolls,  *I  think  that  unless  that  allegation  went  [*455] 
further,  and  averred  that,  by  these  documents,  or  some  of  them,  if  pro- 
duced, it  would  appear  that  a  promise  had  been  given  within  six  years,  the 
mere  allegation  that  the  defendants  had  in  their  possession  papers  relating  to 
the  matters  aforesaid,  or  some  of  them,  do  or  would  appear,  is  immaterial,  there 
not  being,  as  I  recollect*  any  charge  in  the  bill  that  there  has  been  a  promise 
made  within  six  years,  which  promise  is  eyidenced  by  any  writing  whatever  ; 
and,  consequently,  it  appears  to  me  that  it  was  not  necessary  for  the  defendants 
to  negative  this  general  allegation,  either  by  averments  in  their  pleas,  or  by 
answers  in  support  of  their  pleas. 

(a)  Qo.  Jame9  v.  8adgr9V€,  1  Sim.  &  Sta.  4.    {Memormdm,  poit,  570.] 
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18S8.— Walton  v.  Johnpon. 


Mr.  Sugden  and  Mr.  Roupell  then  contended  that  the  statute  of  limitations 
could  not  be  pleaded  to  a  bill  for  discovery  in  aid  of  an  action  at  law,  because 
that  statute  was  a  defence  at  law,  and  the'  plaintiff  was  entitled  to  the  discovery 
in  order  to  enable  him  to  defeat  the  defence  at  law  :  that  giving  the  discovery 
could  do  no  harm,  because,  if  there  was  no  legal  right  to  action,  the  discovery 
would  be  of  no  use.  Hindman  v.  Taylor  ;{b)  Leigh  v.  Leigh  ;(c)  Mitf. 
Plead.  218,  219. 

Mr.  Home  and  Mr.  Wyatt^  for  the  defendants,  cited  Sutton  v.  Lord  Scar^ 
borough,(d) 

The  Yicb-Chancellor  : — The  counsel  for  the  plaintiff,  grounding 
[*456]  themselves  upon  Lord  Thurlow's  opinion,  in  Hindman  v.  Taylor^  *have 
argued  that  the  plea  of  the  statute  of  limitations  cannot  be  used  in  a 
case  like  the  present :  but  Hindman  v.  Taylor  is  no  authority  for  that.  That 
case  only  shows  that,  if  an  action  is  brought,  and  a  bill  of  discovery  is  filed, 
and  certain  matters  are  pleaded,  which,  if  discovered  would  amount  to  a  bar  to 
the  action  at  law,  the  plea  of  those  matters  cannot  be  used  as  a  bar  to  a  bill  of 
discovery.  But  I  do  not  find  that  Lord  Redesdale  has  laid'it  down,  or  that  it  is 
laid  down  anywhere,  that  the  plea  of  the  statute  of  limitations  shall  not  be  used 
as  a  bar  to  a  bill  of  discovery  :  and  I  cannot,  therefore,  think  that  what  appears 
to  have  been  Lord  Thurlow's  opinion  in  Hindman  v.  Taylor^  can  be  con* 
sidered  a  sufficient  ground  for  me  to  say  that  I  shall  overrule  this  plea  because 
it  is  a  plea  of  the  statute  of  limitation8.[l] 


Walton  t;.  Johnson.      Hbsblton  t;.  Johnsow. 

1898  ;  15th  December. — Cotti.—Injuneiion. — Solieitor. 

Injunction  grranted  to  rettnin  an  action^,  for  the  amount  of  a  aolieitor**  bill,   which,  had  heea 

tated  after  the  eommencemeDt  of  the  action,  and  moie  than  one-aixtb  had  been  taken  eC 

but  the  costf  of  taxation  had  not  been  ascertained* 

William  Jackson,  one  of  the  defendants,  had  employed  Robert  Henry  An- 
derson,  as  his  solicitor  and  attorney  in  the  above  causes  and  in  other  suits  and 
matters  of  business.  Anderson  had  delivered  his  bill  to  Jackson,  and,  on  its 
not  being  paid,  commenced  an  action  for  the  amount.  Jackson  then  obtained 
an  order,  referring  the  bill  to  one  of  the  masters,  for  taxation.  The  bill  was 
taxed  accordingly;  and  the  usual  certificate  was  obtained,  on  the  11th  August, 
1828,  by  which  it  appeared  that  more  than  one-sixth  of  the  amount  had  been 
taken  ofT.  The  costs  of  the  taxation  had  not  been  ascertained,  owing, 
[*457]    as  it  was  alleged,  to  *tbe  master's  office  having  been   closed  for  the 

(5)  3  Bro.  G.  C  7.  (e)  Ante,  1  VoL  349.  (if)  9  Vea.  71. 

[1]  Ai  to  a  plea  of  the  aUtnte  of  liroiUttont,  eee  F»Uf  ▼.  Hitt,  3  Mjl.  ^  Cr.  475.    Jenny  ▼• 
Bett,  1  Sim.  373.    Forbet  v.  Skelion,  8  Sim.  335.    Ooodriek  ▼.  PendUton,  3  John.  Ch.  lUp  390 
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ltf28.—BnnMton  v.  Carter. 

long  Tacation.  On  the  10th  October,  lb28,  Jackson  was  held  lo  bail  in 
the  action. 

Mr.  Knight^  for  the  defendant  Jackson,  liow  nnoved  that  the  bail  bond 
might  be  delivered  up,  and  all  proceedings  in  the  action  stayed.  He  said  that 
he  admitted  that  the  action  was  maintainable  at  law  ;  but  that,  after  this  court 
had  assumed  jurisdiction  as  to  the  costs,  and  made  an  order  for  their  taxation^ 
which,  of  course,  contained  a  submission,  on  the  part  of  the  defendant,  to  pay 
the  bill  when  taxed,  which  might  be  enforced  by  process  of  contempt,  this  court 
would  not  allow  the  action  to  be  proceeded  in.  In  re  Dillon  ;{a)  Ex  parte 
Belloit.(b) 

Mr.  Sugden,  contra : — The  action  was  commenced  before  the  order  for  tax- 
ation  was  obtained.  It  is  clear  thet  the  bill  included  business  done  in  the 
courts  of  law  as  well  as  in  this  court.  It  has  been  decided  in  K.  B.  that  an 
attorney  and  solicitor  has  a  right  to  bring  an  action  for  his  bill,  although  the 
order  for  taxation  is  actually  being  proceeded  on. 

The  Vice-Chancellor  : — What  the  court  of  king's  bench  may  do,  does  not 
bind  this  court.  I  am  bound  by  the  decision  in  ex  parte  Bellott,  and  roust 
make  a  similar  order.[l] 


^Bramston  v.  Carter.  [*458] 

1898 ;  19th  Deeember.— Prae^tce.— /^tmiMsX. 

Amendment  of  e  bill,  without  eervingr  a  eubpcBntt,  to  aaiwer  the  amendments,  will  not  prevent  the 
defendant  from  diimiseing^  the  bilL 

The  answer  was  filed  on  the  24th  of  April,  1828.  On  the  24lh  of  July  fol- 
lowing, the  plaintiff  obtained  an  order  to  amend  his  bill ;  and  afterwards 
amended  it  accordingly,  but  did  not  serve  the  defendant  with  a  subpoena  to 
answer  the  amendments. 

Mr.  Seton^  for  the  defendant,  now  moved  to  dismiss  the  bill  for  want  of  pro- 
secution.   He  cited  Cooke  v.  Davies,{c) 

Mr.  Pitman,  for  the  plaintiff,  cited  Kendall  v.  Beckett.(dj 

The  Vice-chancellor  : — In  Kendall  v.  Beckett,  the  Lord  Chancellor  was 
of  opinion  that  the  defendants,  by  delivering,  to  the  plaintiff,  their  office  copy 
of  the  bill,  for  the  purpose  of  its  being  amended,  had  waived  their  right  to  dis- 
miss the  bill.  That  circumstance  is  not  to  be  found  in  the  present  case  :  and, 
inasmuch  as  no  subpoena  to  answer  the  amendments  was  served,  the  amending 
of  the  bill  was  not  such  a  proceeding  as  would  take  away  the  defendant's  right, 
under  the  16th  of  the  new  orders,  to  dismiss  the  bill. 

(a)  9  Seho,  a,  Lef.  110.  fb)  i  Mad.  379. 

(e)  1  Torn.  &  Rom.  309  ;  S.  C.  1  Rass.  153,  in  note.  (d)    1  Rue.  153. 

[1]  Vide  D€  Rou  v.  Fay,  3  Edw.  V.  C.  Rep.  369. 
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1838— Wright  T.  Tatham. 


[•459]  •Wright  v.  Tatham. 

182S ;  19th  December. — Praeiiee, — BiU  to  perpetuate  teetimony. 

A  motion  to  diemise  a  bill  to  perpetuate  teetimony  for  want  of  proeecation,  it  irregrolar.    The  pro* 

per  application  ia,  that  the  plaintiff  ma j  proceed  within  a  jriven  time,  or  may  pay  the  defendant 

hie  coets. 

The  bill  was  filed  to  perpetuate  the  testimony  of  witnesses  to  a  will.  The 
defendant's  answer  had  been  put  in,  and  replication  had  been  filed,  but  no  wit* 
nesses  had  been  examinee). 

Mr.  Duckworth^  for  the  defendant,  now  moved  to  dismiss  the  bill  for  want  of 
prosecution.     He  cited,  An(m,{a) 

Mr.  Walker^  for  the  plaintiff,  said  that  it  was  contrary  to  the  practice  of  the 
court  to  dismiss  a  bill  to  perpetuate  testimony,  under  any  circumstances ;  but 
that  the  defendant  ought  to  move  for  his  costs  as  soon  as  the  witnesses  were 
examined  :  that  the  case  cited  would  be  a  sufficient  answer  to  the  application, 
for,  here,  replication  had  been  filed. 

Mr.  Duckworth^  in  reply,  said  that  the  defendant  could  not,  in  this  case, 
move  for  his  costs ;  as  there  had  been  no  examination  of  witnesses. 

The  yice-Chancellor  said  that  it  appeared  to  him  that  the  motion  was  wrong 
in  point  of  form, (b)  and  refused  it  with  costs. 


[♦461]  ♦Williams  v.  Da  vies. 

1829 ;  16th  January. — Injunction, — Judgment* — SeUoff, 

Motion  refused  to  dieaolFe  an  iajanction,  (granted  on  affidavit  and  eertifieate,  to  restrain  eiecoUon 
on  a  judgment  obtained  by  the  defendant  against  the  plaintiff,  the  latter  having  obtained  a  judg- 
ment to  a  greater  amount  against  the  former. 

The  bill  stated  that  the  defendant  Davies  had,  for  about  ten  years,  rented  of 
the  plaintiff  an  inn  at  Carmarthen,  at  the  rent  of  50/.  per  annum  :  that  Davies 

(a)  Amb.  237. 

(6)  It  appears,  from  the  following  note  of  a  ease,  for  which  the  reporter  is  indebted  to  Mr. 
Turner,  that  the  application  which  the  defendant  ought  to  have  made,  in  the  aboveease, 
[*460]   is  *that  the  plaintiff  might  be  ordered  to  proceed  with  his  cause  within  a  given  time,  or 
might  pay  the  defendant  his  costs. 

BaRRAII  O.  LoNGIIAIf. 

May  20,  1825. — Bill  to  perpetuate  testimony  filed  Michalmas  term,  1818.  Two  witnesses 
examined,  de  bene  eeee,  same  term.  Answers  filed  Michaelmas  term,  1819.  Replicstion  filed, 
Hilary  term,  182S.  Order  to  rejoin,  l3th  December,  1833.  Subpoena  to  rejoin  served  l&th  Jaao- 
ary,  1824.    Defendants  had  not  examined  any  witnesses. 

Mr.  Turner  moved,  in  their  behalf,  that  the  plaintiff  might  be  ordered  to  proceed  to  the  ezamina- 
tion  of  his  witnesses  as  prayed  by  his  bill,  and  procure  such  examination  to  be  completed  on  or 
before  the  last  day  of  Trinity  term,  or,  in  default  thereof,  that  he  might  be  ordered  to  pay  to  the 
defendants  their  coets  of  suit,  to  be  taxed  by  one  of  the  masters.[l]  There  was  no  affidavit  in  sup. 
port  of  the  motion.  The  plaintiff  did  not  appear.  Sir  John  Leach,  V.  C.  made  tht  order  opoa 
affidavit  of  service. 

[1]  A  similar  order  was  made,  on  the  authority  of  the  above  cases,  on  a  bill  for  a  commission  to 
examine  witnesses  abroad,  in  aid  of  an  acUon  at  law ;  Parr  v.  HowUn,  SaosM  &  Scully,  134. 
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1829.— Williami  v.  Davie*. 

had  giveoy  to  the  plaintiff,  promissory  notes  to  the  amount  of  850/.,  for  the  fur- 
niture and  stock  in  the  inn,  and  had  also  purchased,  of  the  plaintiff,  consider- 
able quantities  of  malt :  that,  in  1827,  the  plaintiff  brought  an  action,  against 
Davies,  in  the  court  of  great  sessions  for  Carmarthen,  upon  the  promissory 
notes  remaining  unpaid,  and  obtained  judgment  for  600/.  and  5/.  3^.  2d.  costs, 
and  issued  execution  thereon,  to  which  a  return  of  nulla  bona  was  made  :  that, 
in  August,  1827,  the  plaintiff  distrained  upon  Davies  for  arrears  of  rent,  and,  in 
Trinity  term,  1828,  Davies  brought  an  action,  in  K.  B.,  against  the  plaintiff, 
and  also  against  the  sheriff  and  bis  officers,  alleging  that  the  distress  had  been 
illegally  made  :  that,  there  having  been  some  irregularity  in  the  proceedings, 
the  defendants  in  the  action  allowed  judgment  to  go  by  default,  and,  by  an  order 
of  one  of  the  judges  of  K.  B.,  the  venue  in  that  action  (which  had  been 
changed)  was  brought  back  to  the  county  of  the  borough  of  Carmarthen,  and 
Davies  was  to  be  at  liberty  to  execute  the  writ  of  inquiry  at  Hereford,  he  un- 
dertaking to  pay  the  extra  costs  of  the  witnesses  on  both  sides,  which  the  de- 
fendants in  the  action  were  to  be  at  liberty  to  deduct :  that  the  damages  in  this 
action  were  assessed  at  600/. :  that  the  plaintiff,  Williams,  had  agreed 
to  indemnify  the  sheriff  and  his  officers  (who  also  were  *defendants  in  [M62] 
this  suit)  against  the  damages  and  costs  in  that  action  :  that  Williams 
had  applied,  to  the  K.  B.,  to  allow  him  to  set  off  the  605/.  35.  3d,  against  the 
damages  and  costs  in  Davies'  action,  subject  to  the  lien  of  Rogers,  Davies' 
attorney,  (who  also  was  a  defendant  in  this  suit,)  but  that  the  K.  B.  refused 
the  application,  on  the  ground  that  Davies  had  made  an  affidavit  that  there  were 
other  accounts  between  him  and  Williams,  but  that,  in  fact,  Davies  was  very 
largely  indebted  to  Williams,  on  balance  of  accounts :  that  Davies  was  pro- 
ceeding to  tax  the  costs  in  his  action,  and  to  enter  up  final  judgment  therein, 
and  that  he  intended,  immediately  upon  obtaining  it,  (which  he  would  be  able 
to  do  in  a  few  days,)  to  issue  execution  in  his  action  :  that  Davies  was  in  insol- 
vent circumstances,  and  that  Williams  was  unable  to  obtain  payment  of  any 
part  of  his  demand,  except  by  setting  off  the  same  against  the  damages  and 
costs  recovered  by  Davies.  The  bill  then  contained  an  offer,  from  the  plaintiff, 
to  satisfy  Roger's  lien,  and  prayed  that  the  605/.  35.  3c/.,  and  the  other  sums 
due  from  Davies  to  the  plaintiff,  or  that  the  605/.  35.  3d.  alone,  might  be  set 
off  against  the  damages  and  costs  recovered  by  Davies :  that  Davies  might  be 
decreed  to  acknowledge  satisfaction  of  his  judgment ;  that  the  necessary  ac- 
counts might  be  taken  ;  and  that  Davies  might  be  restrained  from  suing  out 
execulipn  upon  his  judgment.  On  the  6th  of  December,  1828,  the  Vice-Chan- 
cellor,  upon  affidavit  of  merits,  and  certificate  of  bill  filed,  granted  an  injunction 
in  terms  of  the  prayer. 

Davies,  before  putting  in  his  answer,  moved  to  dissolve  the  injunction. 

*Mr.  Home  and  Mr.  Hayter,  in  support  of  the  motion  : — An  injunc-    [463] 
tion  to  stay  proceedings  at  law  cannot  be  granted  upon  certificate  and 
affidavit,  except  in  the  case  of  a  warrant  of  attorney,  or  in  cases  of  fraud,  or 
where  it  is  impossible  to  obtain  the  common  injunction  in  time.     Franklyn  v. 
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1899 — Brown  v.  Moore. 

Thomas,{a)  Rowe  v.  Wood,{b)  Turner  ▼.  Wright,{c)  Him  v.  Fiddes.(d) 
The  plaintiflf  cannot  bring  himself  within  the  principle  of  any  of  the  exceptions 
to  the  rule.  He  might  have  obtained  the  common  injunction,  or  have  given  the 
defendant  notice  of  his  application.  These  were  counter  judgments,  and  the 
court  of  king's  bench  refused  to  set  off  one  against  the  other. 

Mr.  Sugden  and  Mr  Jacob  appeared  to  oppose  the  motion. 

But  the  Vice-Chancellor,  without  hearing  them,  said  that  it  appeared  to  him 
that  the  case  was  the  same  as  if  the  defendant's  judgment  had  been  paid,  and 
he  had  been  proceeding,  at  law,  to  take  the  plaintiff  in  equity,  in  execution  : 
that  the  judgment  was,  in  point  of  fact,  satisfied  ;  and  that  although  the  court 
of  king's  bench  would  not,  in  point  of  form,  allow  the  plaintiff's  judgment  to 
be  set  off  against  the  defendant's,  yet  that  it  was  right  that  it  should  be  done 
in  this  court. 

Motion  refused,  without  co8ts.[ I] 


[•464]  •Brown  v.  Moore. 

1829  ;  16th  January:--Prfl<:«fce.— Z?i«miMaZ  of  bill 

On  the  38th  of  November  plaintiffs  filed  a  replication,  and  on  the  29th,  a  robpcraa  to  rejoin,  M- 
tamable  immediately,  teated  on  the  37th,  but  without  obtaining  an  ordor  for  iu  Aftervarda 
the  defendants  obtained  an  order  to  dismiss.  Held,  that  the  subpcena  was  irregular,  and  a 
motion  to  discharge  the  order  of  dismissal,  was  refused. 

The  plaintiffs  filed  a  replication  on  the  28th  of  November,  1827  :  on  the 
29th  they  served  a  subpoena  to  rejoin,  returnable  immediately.  This  subpoena 
was  tested  on  the  27th  ;  and  it  appeared  that  it  had  been  issued  without  any 
order  having  been  obtained  for  a  subpoena  returnable  immediately.  The 
plaintiffs'  clerk  in  court  did  not  give  notice,  to  the  defendants*  clerk  in  court* 
of  the  replication  having  been  filed,  until  a  few  hours  after  the  service  of  the 
subpoena  to  rejoin^    The  defendants,  a  week  afterwards,  obtained  an  order  to 

(a)  3  Mer.  335.    (6)  3  Swanst.  334,  in  note,    (e)  1  J.  &  W.  290.     (d)  S  Sim.  &  Sto.  370. 

[1]  Equitable  setoff  exists  in  cases  where  the  parly  seeking  the  benefit  of  it  can  show  some 
eqaitable  ground  for  being  protected  against  his  adversary's  demand ;  the  mere  existence  of  crocs 
demands  is  not  sufficient ;  still  less  will  the  court  interfere  on  the  ground  of  equitable  set-off  to 
prevent  a  party  from  recovering  a  sum  awarded  to  him  by  a  jury  as  damages  for  a  breach  of  con- 
tract, merely  because  there  is  an  unsettled  account  pending  between  him  and  the  party  againat 
whom  the  action  is  brought,  although  the  subject  matter  of  the  account  consist  of  dealings  and 
transactions  arisintr  out  of  the  contract  the  breach  of  which  is  the  subject  of  the  action.  Rawmn 
T.  Samuel,  1  Cr.  &  Ph.  173  ;  where  the  above  case  of  WilliamM  v.  Dwna,  is  somewhat  ques- 
tioned. £quilable  set-off  is  where  by  reason  of  the  nature  of  the  eroes  demand  there  can  be  no 
set-off  at  law.  White  v.  O'Bnen^  1  Sim.  Sl  Sto.  551.  Where  there  are  cracs  demands  between 
two  parties  of  such  a  nature  that  if  both  were  recoverable  at  law,  they  would  be  the  subject  of 
legal  set-off,  then  if  either  of  the  demands  is  matter  of  equitable  jurisdiction,  the  set-off  will  bo 
enforced  in  equity.  Clark  v.  Cort,  1  Cr.  &.  Ph.  155.  See  further,  Simpson  v.  Hart,  14  Johns. 
Rep    63- 
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dismiss  the  bill  for  want  of  prosecution^  as  of  course,  under  the  17th  of  the 
new  orders. 

Mr.  Rose,  for  the  plaintiffs,  moved  to  discharge  this  order,  and  contended 
that  it  was  obtained  upon  a  false  allegation,  the  allegation  being  that  the  plain* 
tiffs  had  not  served  any  subposna,  and  also  that  the  subpoena  and  service  were 
regular;  and,  if  not,  that  it  was  still  a  compliance  with  the  order;  and  that 
the  notice  of  filing  replication  was  not  necessary,  being  only  matter  of 
courtesy. 

Mr.  Jacobf  contra,  contended  that  notice  of  filing  the  replication  was  neces* 
sary  ;  that  under  the  17th  order,  it  was  necessary  that  a  subpoena,  effective  for 
the  purposes  of  the  cause,  should  be  duly  served  ;  that  the  subpoena  ought 
not  to  have  issued  till  after  leplication,  or  without  obtaining  and 
serving  an  order  for  it,  and  *that  an  irregular  subpoena  was  to  be  treat-  [*465] 
ed  as  a  nullity.    Powell  v«  Martin»{a) 

The  Vice-Chancellor  : — The  question  is,  whether  a  subpoena  has  been 
served  within  the  meaning  of  the  17th  order.[  I  ]  Here  the  replication  was  filed 
on  the  28th.  The  subpoena  issued  on  the  27th,  and  there  was  no  order  for  it. 
A  subpoena  so  served  is  not  a  subpoena  within  the  order. 

Motion  refused  with  costs.[2] 


Lewis  t;.  Bridoman. 


1839;  I7th  JtnaarT-'^PraeltM.— Afweor. 

To  preTent  a  salt  from  being  roTived,  eiUier  a  plea  or  demurrer  maft  be  pat  into  the  bill  of  re« 
Tivor ;  an  answer  intisting  Uiat  the  plaintiff  has  no  right  to  revive  is  not  saffioient. 

A  DEFENDAivTf  in  his  answer  to  a  bill  of  revivor,  objected  to  the  plaintiffs 
right  to  revive  the  suit.  The  plaintiff*,  however,  obtained  an  order  to  revive, 
as  of  course.  The  order  was  in  tlie  usual  form,  and  recited  that  the  defendant 
had  put  in  his  answer,  and  thereby  submitted  to  the  suit  being  revived  against 
him.  The  defendant  then  moved  to  discharge  the  order,  as  containing  a  false 
allegation. 

The  Vice-Chancellor  said  that  the  allegation  was  not  a  false  one,  as  the 
putting  in  of  the  answer  was  submitting  to  the  revivor ;  and  that,  if  the  defend* 
ant  wished  to  prevent  the  revivor,  he  could  not  do  it  except  by  filing  either  a 
plea  or  a  demurrer.(6) 

Mr.  Kinderaley  in  support  of  the  motion. 

Mr.  Spence  opposed  it. 

(a)  1  J.  &  W.  292. 

(6)  See  Harri*  ▼.  Pollard,  3  P.  W.  348,  and  Mitf.  6t.  [CodringUm  v.  HoMiteh,  5  Sim 
286.    Devaynet  t.  MorrU,  1  MyL  &  Cr.  213.] 

[1]  Amended  in  1831.    Orders  of  theeoort  of  chaneery,  1  Ross.  Sl  M.  771. 
[2]  Crooks  V.  TVery,  3  M7I.  dt  Cr.  168.    Whito  t.  Smiih,  1  Keen,  381. 
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1829.— Farmer  ▼.  Curtii. 


[•466]  ^Farmer  v.  Curtis. 

1829  ;  27th  January  and  32d  June.^Pleading, — Pariiea,-^Foreelonare. 

The  mortgagor  ia  a  nccearary  party  to  a  bill  by  a  tecond  mortgagee  to  redeem  the  first  mortgafe, 
and  foreclose  the  equity  of  redemption. 

The  bill  was  filed,  by  a  second  mortgagee,  to  redeem  the  first  mortgage, 
and  foreclose  the  equity  of  redemption  ;  but  the  heir  of  the  mortgagor  (who 
was  dead)  was  not  made  a  party  to  the  suit.  The  bill  alleged  that  the  ptain- 
tiflfs  had  made  diligent  inquiry  after  the  residence  of  the  heir  of  the  mortgagor, 
but  were  unable  to  discover  where  he  resided,  or  whether  he  was  living.  On 
the  cause  coming  on  to  be  heard,  a  preliminary  objection  was  taken,  because 
the  mortgagor's  heir  was  not  a  party  to  the  suit. 

Mr.  Turner,  for  the  defendants,  in  support  of  the  objection  cited  Fell  r. 
Brown,{a)  and  Palk  v.  Clinton,(b)  and  said  that  the  consequence  of  making  a 
decree  in  this  suit,  would  be  that  the  defendants  might  have  a  new  bill  filed 
against  them,  on  the  heir  coming  within  the  jurisdiction  of  the  court. 

Mr.  Sugden,  for  the  plaintiffs  : — The  case  of  Palky.  Clinton  has  nothing  to 
do  with  the  present  question.  For,  in  that  case,  two  estates  were  included 
in  the  mortgage,  and  the  relief  prayed  related  to  one  of  them  only.  Fell  r. 
Brown  is  the  only  case  that  applies  :  and  there  Lord  Thurlow  threw  out  mere- 
ly some  observations,  without  deciding  the  matter.  My  own  impression  is, 
that  decrees  have  been  made  in  the  absence  of  the  person  entitled  lo 
[*467]  *the  equity  of  redemption.  But  supposing  that  no  such  decrees 
have  been  made,  yet  as  the  case  has  never  been  decided  in  the  other 
way,  I  must  call  on  the  court  to  make  a  decree.  If  the  court  will  not  sus- 
tain a  bill,  by  a  second  incumbrancer,  to  redeem  the  first,  the  first,  though  a 
bare  trustee,  would  hold  against  the  persons  for  whom  he  is  a  trustee :  for, 
subject  to  the  mortgage,  the  first  mortgagee  is  a  trustee  for  the  second  mort- 
gagee.  If  a  decree  is  made,  the  inconvenience  falls  on  the  plaintiff,  who 
undertakes  to  submit  to  it.  For  it  may  be  held  that  the  mortgagor  may  have 
a  right  to  take  the  account  against  the  plaintiff;  but  he  cannot  have  a  right 
to  take  it  against  any  other  person.  Supposing  a  mortgagor  to  be  an  insolvent 
person,  he  might  be  easily  prevailed  on  ^o  go  abroad,  in  order  to  enable  the 
first  mortgagee  to  hold  the  estate.  Felly.  Brown  is  no  decision.  It  was 
only  thrown  out  that  the  party  was  expected  to  return  soon,  and  the  cause  was 
ordered  to  stand  over.[l] 

(a)  2  Bro.  C.  C.  276.  (b)  13  Vea.  48,  tee  pp.  53,  58. 

[1]  Where  the  perpon  whom  intereats  are  aoaght  to  be  affiscted  by  the  deeree,  is  oat  of  the  juria- 
diction  of  the  court  at  the  institution  of  the  auit,  it  cannot  proceed  in  his  absence ;  Brownt  v.  BUmmU 
2  Russ.  &.  M.  83.  Stratton  t.  Davidwiu  1  Rusa.  dc  M.  484.  But  the  rule  haa  not  been  alwaya 
adhered  to  in  the  case  of  the  appointment  of  a  receiver.  Tanjuld  v.  If  nine,  St  Ross.  149.  Holime9 
V.  Bell,  3  Beav.  898.  Sed  ^ide,  Ccuard  t.  Chadmek,  3  Rusa.  150.  note.  Strmiton  t.  Dmnda^m, 
2  Roaa.  k,  M.  484.  The  atatotea  of  New  York  have  made  provision  for  prooeeding  against  a  per- 
son absent  fnini  the  state  or  concealed  therein ;  1  Iloff.  Piac.  190: 
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J8d9.— King  ▼.  TuUook. 

Mr.  Turner,  in  reply  : — The  rule  may  be  incoDvenient  or  absurd,  and  may 
require  the  interference  of  the  legislature  ;  but  the  settled  doctrines  of  the  court 
are  not  to  be  overturned  on  a  mere  allegation  that  the  rule  may  be  inconve- 
nient. In  Fell  V.  Brown,  Lord  Thurlow  expressly  refused  to  proceed  until 
the  heir  came  within  the  jurisdiction  of  the  court.  Sir  William  Grant  says  : 
"  in  Fell  v.  Brown,  that  is  laid  down  as  Lord  Thurlow's  understanding  of  the 
practice,"  &c.(c)  Now  it  has  been  said  that  the  first  mortgagee  may 
keep  the  estate  :  *does  not  that  arguo^ent  apply  to  the  second  mortga-  [•*4G8] 
gee  also?  He  too  may  keep  the  estate,  and  get  it  without  any  thing 
being  due  to  him.  For,  in  the  absence  of  the  mortgagor,  the  court  does  not 
decide  whether  any  thing  is  due  to  him,  or  not. 

The  Vice-Chancellor  said  that  the  point  was  of  great  importance,  and  that 
he  would  consider  of  it. 

Mr.  Sugden  then  mentioned  the  case  of  the  Bishop  of  Winchester  v.  Bea- 
vor,{d)  as  having  some  bearing  on  the  question. 
*  Mr.  Pepys,  Mr.  James,  and  Mr.  Ching,  were  also  counsel  in  the  cause. 

22d  June. — On  this  day,  the  Vice-Chancellor  ordered  that  the  cause  should 
stand  over,  for  want  of  parties,  and  that  the  plaintiffs  should  pay,  to  the  de- 
fendants, the  costs  of  the  day.(e)  [1] 


•King  v.  Tullock.  [*469] 

1839  ;  4th  February. — Bankrupt* — SuppUmeiUal  bUL 

The  defendant  in  hie  anewer  to  a  bill  filed  by  the  asaij^eea  of  a  bankrupt,  alleged  that  the  plaintifii 
had  not  obtained  the  necessary  consent  to  the  institotion  of  the  suit ;  apon  which  the  plaintifib 
filed  a  supplemental  bill,  stating  that,  since  the  filing  of  the  original  bill,  they  had  obtained  the 
necessary  consent :  demurrer  to  the  supplemental  bill  allowed. 

This  suit  was  instituted,  by  the  plaintiffs,  as  assignees  of  a  bankrupt.  The 
defendant,  in  his  answer,  denied  that  the  plaintiffs  had  been  duly  authorized  to 
commence  the  suit.(0     The  plaintiffs  then  filed  a  supplemental  bill,  stating 

(«)  See  13  Yes.  58,  59.  (d)  3  Ves.  314. 

(«)  See  Rom  t.  Pa/ft,  port.  471.  (f)  See  6  Qeo.  4,  c.  16,  s.  88. 

[1]  A  second  mortgagee  may  file  a  bill  for  a  foreclosure  and  sale  to  pay  off  all  the  incumbrances 
according  to  Iheir  respective  priorities,  or  to  redeem  as  respects  prior  mortgages,  and  then  to  sell  in 
order  to  pay  the  redemption  money,  as  well  as  to  satisfy  the  subsequent  incumbrances.  Norton  v. 
Warner,  3  Edw.  V.  C.  Rep.  106.  The  Weetern  Ineuranee  Co.  w.  fKe  Eagle  Fire  Ineurance  Co. 
1  Paige,  384.  If  the  prior  mortgage  should  not  be  due,  the  junior  mortgagee  will  be  entitled  to  a 
decree  for  the  sale  'of  the  mortgaged  premises,  subject  to  such  prior  mortgage.  The  Western, 
&c.  ▼.  The  Eagle,  6lc.,  ubi  supra.  So  far  as  mere  legal  rights  are  concerned,  apon  a  bill  of  fore. 
closure,  the  only  proper  parties  to  the  suit  are  the  mortgagor  and  mortgagee,  and  those  who  havf 
acquired  rights  or  interests  under  them  subsequent  to  the  mortgage:  and  the  mortgagee  has 
no  right  to  make  one  who  claims  adversely  to  the  title  of  the  mortgagor,  and  prior  to  the  mortgage, 
a  party  defendant,  for  the  purpose  of  trying  the  validity  of  his  adverse  claim  of  title  in  this  court. 
Eagle  Fire  Company  T.  Lent,  6  I^uge,  635.  S.  C.  1  Edw.  V.  C.  Rep.  301. 


470  CASES  IN  CHANCERY. 


18^.— Kin^  y.  Tallook. 


that,  in  consequence  of  the  defence  so  made  by  the  answer,  they  had  called  a 
meeting  of  the  creditors ;  and  that,  a  sufficient  number  not  attending,  they  oh* 
tained  the  consent  of  the  commissioners  to  the  institution  of  the  suit ;  and  pray- 
ing that  they  might  have  the  benefit  of  the  suit,  and  be  declared  to  be  entitled 
to  prosecute  \U     The  defendant  demurred,  generally,  to  the  supplemental  bilL 

Mr.  Sugden  and  Mr.  Jacob,  in  support  of  the  demurrer,  said  that  a  supple- 
mental bill  could  not  be  used  to  carry  on  a  suit  which  had  been  originally 
wrongfully  instituted  :  that  the  office  of  a  supplemental  bill  was,  to  remedy 
some  defect  in  the  original  bill,  and  not  to  supply  the  title  to  file  the  original 
bill.     Ocklestone  v.  Benson,(b)  Bozon  v.  WiUiams,{c)  Adams  v.  Dowding.{d) 

Mr.  Wray,  in  support  of  the  bill,  said  that  it  was  a  universal  principle  of 
law  that,  whenever  a  subsequent  consent  is  given,  it  authorizes  the  previous 
act,  ab  initio,  Humphreys  v.  Humphreys,{e)  Brown  v.  Higden,(f)  J<mes  v, 
J  ones, {j^  There  is  nothing  in  the  6  Geo.  4,  c.  16,  that  makes  it  imperative 
that  the  consent  shall  be  obtained  previously  to  the  commencement  of  the  suit. 

But  the  consent,  when  obtained,  operates  retrospectivly. 
[•470]  •The  Vicb-Chancellor  i—The  question  is,  whether  the  reason  as- 
signed  by  the  Vice-chancellor,  in  Ocklestone  v.  Benson,  is  not  suffi- 
cient. The  words  of  the  statute  are  abundantly  plain.  After  stating  what 
things  may  be  done,  it  says  :  "And  no  suit  in  equity  shall  be  commenced,  by 
the  assignees,  without  such  consent  as  aforesaid.*' 

If  Ocklestone  v.  Benson  is  rightly  decided,  the  only  question  to  be  considered 
is,  whether  the  act  of  the  commissioners  can  be  considered  as,  ab  initio,  au- 
thorizing the  suit.  The  statute,  after  having  declared  that  no  suit  shall  be 
instituted  without  the  consent  of  the  creditors,  provides  that,  if  one-third  in 
value  of  the  creditors  shall  not  attend  at  the  meeting,  the  assignees  shall  have 
power,  with  the  consent  of  the  commissioners,  testified  in  writing  under  their 
hands,  to  do  any  of  the  matters  aforesaid.  Now,  one  of  the  matters  aforesaid 
is  the  commencment  of  a  suit ;  and,  therefore,  the  sanction  of  the  commission- 
ers is  substituted  for  the  consent  of  the  creditors.  Now,  in  the  case  that  I 
have  referred  to,  it  was  decided  that,  without  the  prescribed  consent,  the  as- 
signees had  no  right  to  maintain  the  suit.  My  opinion  therefore  is  that,  in 
compliance  with  the  provisions  of  this  statute,  the  demurrer  must  be  allowed.(&) 

(6)  8  Sim.  &  Stu.  365.  (c)  8  Youag  &  Jervii,  475.  (J)  3  Madd.  53. 

(«)  3  P.  W.  349.  (/)  1  Atk. 391.  {g)  3  Atk.  1 10  and  318. 

(A)  In  Jone§v.Yatei,  (in  Exch.  33d  June,  1839,)  [roported,  9  Young  A,  Jer-  373;  see  Menwr, 
anda^  poet,  570,]  the  bill  was  demurred  to,  because  the  consent  required,  bj  Uie  88tb  sect  of  Um 
ne^  bankrupt  act,  to  the  institution  of  the  auit,  had  not  been  obtained.  The  Lord  C.  6.  OTermled 
the  demurrer,  stating  that  he  had  oonsulted  with  the  M.  R.  and  the  Vice.>CbanceUor,  and  tiiat  if 
those  learned  judges  continued  of  the  same  opinion  as  they  then  entertained,  his  decision  would  be 
Allowed  by  them  in  similar  cases.  See  memorandum  preBzed  to  3d  Young  dc  Jerris'  Reports. 
[The  case  of  Jonei  t.  Fates  is  confirmed  by  subsequent  decisions,  consequently  the  ease  in  the 
text  is  orerruled.    Piercy  t.  Roberii,  I  Myl.  A,  K.  4,     Casbame  y,  Bartkam,  6  Sim.  389.] 
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•RoiB  V.  Page.  [♦471] 

1809 ;  4th  and  9th  Febraary.— Plfa^ifrjr — Partus. 

A  •eeond  roortgaLgee  may  file  a  bill  of  forecloeiire  againat  the  mortgagor  and  third  mortgagee  with. 
o«t  making  the  lirat  mortgagee  a  party. 

This  was  a  bill  of  foreclosure  filed,  by  a  second  mortgagee,  against  the  mort- 
gagor and  the  third  mortgagee,  in  whose  deed  the  prior  mortgages  were  recited. 
The  defendants  demurred,  because  the  first  mortgagee  was  not  a  parly. 

Mr.  Spence  in  support  of  the  demurrer : — The  inconvenience  arising  from 
not  making  all  the  mortgagees  parties  to  a  bill  of  foreclosure,  is  that  there  may 
be  as  many  suits,  less  one,  as  there  are  mortgagees,  by  which  the  security  of  a 
subsequent  mortgagee  will  be  diminished.  This  suit  will  not  enable  the  third 
mortgagee  to  obtain  his  money  by  redeeming  the  second  ;  but,  if  the  first  mort- 
gagee had  been  a  party,  he  might,  in  this  suit,  have  obtained  either  his  money 
or  the  estate.  If  such  bills  were  permitted,  some  authority  for  them  would  be 
found  in  the  books  ;  but  none  such  can  be  produced. 

Mr.  Sugden  and  Mr.  Loftus  Lowndes  for  the  bill : — TTiere  is  no  reason  for 
preventing  a  second  mortgagee  from  asserting  his  rights  against  the  persons 
who  come  in  under  him.  The  case  is  different  where  a  first  moitgagee  omits 
to  make  the  second  mortgagee  a  party  to  the  suit ;  for,  by  so  doing,  he  gives 
the  right  of  redemption  to  the  third  mortgagee.  There  is  no  authority  against 
the  practice  that  we  are  supporting,  and  convenience  is  with  it. 

•After  the  argument  was  concluded,  the  Vice-Chancellor  said  that   [•472] 
bis  opinion  was  against  the  demurrer,  but  that  he  would  consider  the 
point. 

9th  Feb. — The  Vice-Chancellor  : — The  bill,  in  this  case,  is  filed,  by  a 
second  mortgagee,  against  the  mortgagor  and  the  third  mortgagee,  praying  for 
an  account  and  payment  of  what  is  due  to  the  plaintiff,  or  for  a  foreclosure. 
The  defendants  have  demurred  to  it,  because  the  first  mortgagee  is  not  made  a 
party :  and  the  question  is,  whether  it  is  necessary  that  he  should  be  a  party. 
It  was  admitted,  in  the  argument,  that  there  is  no  authority  upon  the  subject. 
Convenience  requires  that  such  a  bill  should  be  supported.  All  the  subsequent 
incumbrancers  have  taken  subject  to  the  first  mortgage ;  and  therefore  they 
dealt  on  the  footing  that  there  were  securities  on  the  equity  of  redemption. 

I  have  not  been  able  to  find  any  authority  upon  the  subject,  but  from  a  manu- 
script note  of  the  late  Sir  Samuel  Romilly,  it  appears  to  have  been  his  opinion, 
that,  to  a  bill,  by  incumbrancers  upon  an  estate,  to  have  the  estate  sold,  it  was 
Bot  necessary  to  make  annuitants,  having  prior  charges,  parties  :  and,  as  far  as 
my  own  experience  goes,  I  remember  having  prepared  such  bills,  and  no  objec- 
tion was  taken  to  them. 

Demurrer  overruled,  (a) 

(a)  8ee  Fmmer  v.  CmrtU,  ante,  466,  [468,  note.] 


474  CASES  IN  CHANCERY. 


1829.— MacMabon  ▼.  Upton. 


[♦473]  ♦MacMahon  v.  Upton. 

1829 ;  4th  February  — Joini  tioek  company, — PUa*Hng. — Partiet, 

An  act  of  parliament  for  forming  a  joint  itoek  companT  aothorised  all  Bulta  on  behalf  of  the  com- 
pany, againut  any  person,  to  be  eommeneed  in  the  name  of  the  chairman  ;  and,  in  all  proceed. 
ings  in  which  it  would  have  been  before  necessary  to  atate  the  names  of  the  partners,  it  was  made 
sufficient  to  state  the  name  of  the  chairman  only :  held,  that  the  act  did  not  authorize  snits  to 
be  commenced,  by  the  chairman,  against  one  of  the  paitners  without  making  the  others  parties. 

The  plaintiff  was  the  chairman  of  a  joint  stock  company,  called  The  Royal 
Irish  Mining  Company.  The  defendant  was  one  of  the  members  of  that  com- 
pany. The  bill  stated  an  act  of  the  6lh  Geo.  4.,  by  which  certain  persons 
were  empowered  to  work  mines  in  Ireland,  and  do  other  acts  connected  there- 
with, for  which  purposes  they  were  to  be  a  joint  stock  company,  by  the  name 
and  description  before  mentioned;  and  all  actions  and  suits  to  be  commenced* 
or  on  behalf  of  the  company,  against  any  person  or  persons,  body  or  bodies 
politic  or  corporate,  were  to  be  commenced  and  prosecuted  in  the  name  of  the 
chairman,  or  of  one  of  the  directors  of  the  company,  as  the  nominal  plaintiff, 
for  and  on  behalf  of  the  company ;  and,  in  all  proceedings  in  which,  before  the 
passing  of  the  act,  it  would  have  been  necessary  to  state  the  names  of  the  per- 
sons composing  the  company,  it  was  made  sufficient,  after  the  passing  of  the 
act,  to  state  the  name  of  such  chairman  or  director,  whose  death  or  resignation 
was  not  to  be  an  abatement  of  the  suit.  The  bill  then  stated  that,  there  being 
241  shares  of  the  joint  stock  of  the  company  remaining  on  hand,  the  board  of 
directors  transmitted  the  certi6cates  of  those  shares  to  the  defendant,  who  was 
and  is  a  member  of  the  company^  with  directions  to  sell  them«  on  account  of 
the  board  of  directors,  and  for  the  benefit  of  the  company,  the  board  being 
willing  to  allow  the  defendant  the  usual  commission  in  respect  of  his  agency  : 

that  the  defendant,  accordingly,  sold  the  shares  for  a  considerable 
[^474]   ^premium,  which  was  received  by  him,  on  account  of  the  board  of 

directors,  and  for  the  use  of  the  company  ;  but  that  he  had  refused  to 
account  for  and  pay  to  the  directors  the  proceeds  of  the  sale.  The  bill  prayed 
for  an  account  of  the  moneys  received,  by  the  defendant,  in  respect  of  the 
shares,  and  for  payment  of  the  amount,  after  deducting  the  defendant's  com- 
mission. 

The  defendant  demurred  1o  the  bill,  because  the  other  members  of  the  com- 
pany were  not  parties  to  the  suit. 

Mr.  Rose  and  Mr.  Knight,  in  support  of  the  demurrer,  said  that  the  clause^ 
in  the  act,  which  authorized  suits  to  be  commenced  in  the  name  of  the  chair- 
man or  one  of  the  directors,  related  to  suits  between  the  company  and  third 
persons,  and  did  not  extend  to  disputes  between  the  company  and  one  of  its 
own  members.  Van  Sandau  v.  Moore.{ay  In  that  case  *Lord  Eldon  says  : 
*'  If  the  members  of  these  bodies  happened  to  quarrel  amongst  them- 
selves," &c. 

(a)  1  RossL  441,  460. 
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Mr.  Campbellj  in  support  of  the  bill : — The  clause  that  has  been  referred  to 
applies  directly  to  the  case  of  the  plaintiff :  it  is  in  the  most  general  terms,  acd 
extends  to  all  actions  and  suits  whatsoever.  Davis  v.  Fish.{b)  This  case  is 
not  between  the  company  and  one  of  its  members,  but  between  the  company 
and  its  agent. 

*Mr.  Rose,  in  reply : — ^The  bill  alleges  that  the  defendant  is  a  mem-  [*475] 
ber  of  the  company,  and  that  the  shares  were  put  into  his  hands  on 
account  of  the  company  of  which  he  is  a  member ;  and  it,  throughout  treats  the 
defendant  as  being  a  member  of  the  company. 

The  Vice-chancellor: — It  is  quite  obvious  that  it  was  the  intention  of  the 
legislature,  by  the  act  which  constitutes  this  society,  to  authorize  actions  or 
suits  to  be  commenced,  in  the  name  of  the  chairman  or  of  one  of  the  directors, 
against  third  parties  only,  and  not  to  enable  the  society  to  sue  one  of  its  own 
body  without  making  the  other  members  parties.  It  appears  to  me,  remem- 
bering what  Lord  Eldon  has  said,  and  what  has  been  done  by  the  legislature, 
that  this  is  not  a  case  so  protected  as  to  render  it  unnecessary  to  make  the 
other  members  parties  to  the  suit.(c) 

Demurrer  allowed. 


*Thb  Warden  and  Fellows  of  Manchester  College  i;.  Isher-   p476] 

WOOD. 

1839 ;  6th  and  10th  Febraary. — Conmlidatian  of  ratft. 

Motion  by  defendants  in  tithe  eaita,  in  all  of  which  the  lame  defence  waa  made,  that  the  laita  might 
be  coneolidatcd,  refused. 

The  plaintiffs  had  filed  sixteen  bills  for  tithes  of  the  parish  of  Manchester, 
against  diffeient  persons,  amounting,  altogether,  to  one  hundred  and  sixty-three 
in  number.  All  the  defendants  made  the  same  defence  and  set  up  seven 
modnses.  The  causes  being  at  issue,  a  motion  was  made  by  the  defendants, 
that  the  causes  might  be  consolidated,  or  that  the  first  mentioned  cause  only 
might  be  prosecuted  to  a  hearing,  and  that  proceedings  in  the  other  causes  might 
be  stayed,  the  defendants  in  them  undertaking  to  be  bound  by  the  decree  in  the 
first  cause  ;  or  that  it  might  be  referred  to  the  master  to  inquire  whether  the  said 
causes,  or  some  and  wliich  of  them  might  not  be  consolidated,  and  that,  in  the 
meantime,  all  further  proceedings  in  the  said  causes  might  be  stayed. 

Mr.  Sugden  and  Mr.  Duckworth,  in  support  of  the  motion  : — It  may  be 
collected,  from  the  judgment  of  Lord  Eldon,  C,  in  Keighley  v.  Brown,{d)  that, 
where  the  answers  are  filed,  and  there  is,  as  in  this  case,  only  one  defence,  the 
court  will  consolidate  the  suits.  Here  each  answer  is  in  the  same  terms  ;  seven 
moduses  are  set  up  in  each  of  them,  and  each  of  those  moduses  will  be  proved 

(6)  Gow  on  Partnership,  30  and  99 ;  Gary  on  Partnenhip,  83 ;  and  Farren  on  Life  Assurance,  128, 

(e)  See  Long  ▼.  Yon^s,  ante,  369. 

{d)  16  Vcs.  344, 1  Fowler's  Eicheq.  Pract.  tl4. 
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by  the  same  evidence.     At  all  events  the  plaintiffs  will  be  put  to  no  incon- 
venience, If  decrees  are  made  in  all  the  suits,  but  the  evidence  is 
[*477J    taken  in  ^one  of  them  only,  and  made  binding  upon  all  the  defend- 
ants. " 
Mr.  Agar  and  Mr.  Parker^  for  the  plaintiffs,  opposed  the  motion  on  the 
ground  of  the  inconvenience  that  would  arise  from  abatements  happening  from 
time  to  time,  if  the  suits  were  consolidated.    They  cited  Forman  v.  Blake^b) 
The  Vice-Chancellor  : — In  this  case  several  bills  have  been  filed,  by  the 
plaintiffs,  against  several  occupiers  of  land,  claiming  an  account  of  tithes  in 
kind  ;  and  a  motion  has  been  made,  on  the  part  of  the  defendants,  that  the 
several  suits  may  be  consolidated.    In  the  different  suits  answers  have  been 
filed. 

The  general  rule  is,  that  every  plaintiff  shall  be  at  liberty  to  conduct  each 
suit  that  he  institutes,  in  what  way  he  thinks  best.  At  law  there  is  one  excep- 
tion ;  in  the  case  of  actions  upon  policies  of  assurance :  and  the  question  is, 
whether,  in  courts  of  equity,  any  such  exception  has  been  allowed.  In  the 
case  of  Pyke  v.  Brock,(c)  in  the  year  1791,  a  motion  was  made  to  consolidate 
seven  tithe  suits.  In  that  case  C.  B.  Eyre  speaks  of  the  practice  as  if  it  were 
common  ;  but  the  reason  assigned  for  making  the  order,  was  that  no  cause 
was  shown.  In  Knghley  v.  Brown^{d)  in  1809,  a  motion  was  made,  before 
answer,  to  consolidate  tithe  suits.  Lord  Eldon  is  represented  as  stating  his 
opinion  that  the  court  of  exchequer  did,  very  freely,  consolidate  cases  of  this 
description;  but  it  appears  that  he  mentioned  the  point  to  Baron 
[*478]  Thompson,  *who  had  no  idea  that  the  order  was  of  course,  in  the 
court  of  exchequer,  though,  sometimes,  made  under  special  circum- 
stances; and  Lord  Eldon  refused  to  make  any  order.  In  1819,  in  the  case 
of  Forman  v.  Blake^{e)  a  motion  was  made,  after  answer,  to  consolidate 
tithe  causes.  The  Chief  Baron  Richards  said  :  *'  I  never  heard  of  an  order, 
in  the  course  of  my  experience,  for  consolidating  causes  in  equity,  nor  can 
I  conceive  upon  what  principle  it  can  be  done.  There  are  many  reasons 
why  it  should  not:  and,  if  it  be  the  practice,  it  is  extraordinary."  And,  upon 
referring  to  the  registrar,  he  said  there  was  a  case  wherein  a  similar  applica- 
tion had  been  made,  about  twenty-four  years  ago,  in  about  1795,  when  the 
court  refused  the  application. 

In  1820,  in  Foreman  v.  Southwood^{f)  a  motion  was  made  to  consolidate 
tithe  suits,  before  answer ;  and  that  was  refused  :  and  it  is  stated,(^)  that  a 
similar  application  had  been  made,  in  the  case  of  Davies  v.  Aloseky^  in  May 
of  the  same  year,  and  refused  with  costs.  These  are  all  the  cases  in  print. 
But  in  a  manuscript  case  of  Kynaston  v.  Perry ^  before  Lord  Eldon,  in  Febru- 
ary and  March,  1826,  a  motion  was  made  to  consolidate  tithe  suits  before 
answer,  and  refused.     It  is  evident,  therefore,  that,  neither  in  this  court,  nor  in 

(6)  7  Priee,  654.  (r)  3  GwHl.  1345.  {d)  16  Vci.  344. 

(e)  7  Price,  654.  (  / )  8  Price,  ^2.  ig)  See  page  575. 
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the  court  of  exchequer,  has  the  praciice  prevailed  of  compelling  the  plaintiff  to 
consolidate  his  different  suits,  against  several  defendeirts ;  and  the  present 
motion,  being  a  mere  experiment  in  opposition  to  practice,  must  be  refused  with 

C06tS.[l] 


*Lbar  v.  Lboobtt.  [•479] 

1889 ;  7th  Febnarf-— Contfmcfibii.— Ban*nif»«.— A/ienafibn.— Pbr/rilure. 

Testator  deelmred  trasts  of  rtoek  for  A.  for  life,  and,  after  hit  deeeaie,  for  his  children,  and  de- 
clared thai  the  provision  he  bad  made  for  A.  should  not  be  subject  to  any  alienation  or  dis- 
position bj  him,  but  if  ho  should  alienate,  or  attempt  to  alienate,  it  should  operate  as  a  forfeitur* 
of  the  provision,  and  the  same  should  devolve  on  the  person  next  entitled. 

A.  who  had  several  children,  became  bankrupt.  Held,  that  bis  assignees  were  entitled  to  his 
^life  interest. 

Alexander  Govdoe,  by  his  will,  gave  to  his  wife,  Sarah  Goudge,  and  to 
Jacob  Cope,  and  the  plaintiff,  Jeremiah  Lear,  23.333/.  65.  8<2.  three  per  cent, 
consols,  upon  trust  to  pay  to  his  wife,  the  dividends  thereof,  for  her  life,  and, 
after  her  decease,  upon  trust  to  pay  the  dividends  thereof  nntaand  amongst 
his  son  and  daughters,  Alexander  Goudge,  Elizabeth,  the  wife  of  Joseph 
Balho,  and  Sarah,  the  wife  of  James  Ebenezer  Saunders,  in  equal  shares,  tor 
their  respective  lives ;  and  after  the  decease  of  his  son  and  daughters  re- 
spectively, he  directed  that  one  third  part  of  the  bank  annuities  should  be  in 
trust  for,  and  should  be  paid  and  transferred  unto  and  amongst  all  and  every 
the  child  and  children,  per  stirpes  and  not  per  capita^  of  each  and  every  his 
said  son  and  daughters,  who  should  live  to  attain  the  age  of  twenty-one  years, 
equally  to  be  divided  among  such  children  :  and  until  the  respective  shares  cf 
such  children  should  become  payable,  he  directed  that  his  trustees  should, 
from  and  after  the  several  deceases  of  his  wife  and  the  parents  of  such 
child  or  children,  receive  the  dividends  of  such  child's  share,  and  apply  the 
same  for  his  or  her  maintenance  and  education,  until  his,  her  or  their  share 
should  become  vested  and  payable. 

The  will  then  contained  the  following  proviso  :  "  Provided  always,  never- 
theless,  and  my  mind  and  will  is  that  the  several  provisions  hereinbefore 
and  hereinafter  given  for  my  son  and  daughters  during  their  *re8pective    [*480] 
lives,  shall  not,  nor  shall  any  part  thereof  respectively,  be  subject  to 

[1]  When  there  were  two  separate  mort^^cs  on  the  same  property,  belonjrincr  to  different 
morlfiragee,  and  the  holder  of  the  fiipt  mortgage  filed  a  bill  of  foroclosaro  against  the  sconnd 
mortiragee  and  the  owners  of  the  mortgaged  premises,  and  the  same  solicitor  filed  another  bill, 
on  behalf  of  the  second  mortgagee,  against  the  first  mortgagee  and  the  owners  of  the  premiies,  to 
Ibreelose  the  second  mortgage,  it  was  held  that  on'y  one  bill  of  foreclosure  waa  necessary;  that 
the  owners  of  the  equity  of  redemption  were  to  be  charged  with  the  costs  of  one  suit  only;  and 
the  solicitor  for  the  complainant  might  elect  in  which  suit  he  would  take  a  decree  ;  Wendell  v« 
WendeU,  3  Paige,  509.  • 
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1829.— Lear  t.  Legsett. 


any  alienation  or  disposition,  by  sale,  mortgage,  or  otherwise,  in  any  manner 
whatsoever,  or  by  anticipation  of  the  receipt :  and,  in  case  they,  or  any  or 
eilher  of  them  shall  charge,  or  attempt  to  charge,  affect,  or  incumber  the 
same,  or  any  part  or  parts  thereof  respectively,  then  I  do  declare  it  to  be  my 
express  will  and  meaning  that  any  such  mortgage,  sale,  or  other  disposition  or 
incumbrance  so  to  be  made  by  them,  or  either  or  any  of  them,  on  his,  her  or 
their  life  annuity,  interest  or  provision,  shall  operate  as  a  complete  forfeiture 
thereof,  and  of  all  benefit  therein,  during  the  remainder  of  their  respective 
natural  lives,  and  the  same  shall  devolve  upon  the  next  successor,  or  person  or 
persons  in  expectancy,  as  if  he,  she,  or  they  were  then  actually  dead."  The  ica- 
tator  appointed  his  widow  and  Jacob  Cope,  and  the  plaintiff,  his  executors.  The 
testator  died  about  the  year  1806.  The  widow,  Sarah  Goud^e,  died  in  1821  ; 
Alexander  Goudge,  the  son,  was  then  of  age  ;  and,  on  the  fifth  of  March,  1828, 
a  commission  of  bankrupt  issued  against  him,  under  which  he  was  found  a 
bankrupt ;  and  the  defendants,  Leggett,  Peache  and  Birkett  were  chosen  his 
assignees.  Alexander  Goudge,  the  son,  had  eight  infant  children,  who  were 
also  defendants. 

The  bill  was  filed  by  the  trustees  of  the  stock.  The  question  raised  by 
it  was,  whether  the  assignees  were  entitled  to  the  third  part  of  the  dividends 
of  the  stock,  during  the  remainder  of  the  life  of  Alexander  Goudge,  the  son, 
or  whether  upon  his  bankruptcy,  his  children  became  entitled  to  his  share  of 

the  stock,  in  possession. 
[•481]        "Mr.  Kob,  for  the  plaintiffs. 

Mr.  Sugden^  for  the  assignees: — The  question  in  cases  of  this 
nature  is,  whether  the  act  upon  which  the  devolution  of  interest  is  to  take 
place,  is  to  be  done  by  the  party,  or  whether  he  is  to  be  passive,  or  may  be 
passive.  The  King  v.  Robinson.(a)  That  was  a  case  in  which  an  annuity 
provided  for  the  personal  support  of  the  testator's  son,  was  given  over  on  his 
doing  any  act  to  charge  or  alienate  it ;  and  the  Chief  Baron  held  that  a  posi- 
tive act  must  be  done  by  the  annuitant,  and  that  a  seizure  of  the  annuity, 
under  his  outlawry,  did  not  fall  within  the  words  of  the  will  so  as  to  create  a 
forfeiture.  It  may  be  useful  to  state  that,  in  the  judgment  in  that  case,  the 
marginal  note  in  Dommett  v.  Bedford{b)  is  said  to  be  entirely  incorrect.  Now 
bankruptcy  Is  an  alienation,  not  by  the  voluntary  act  of  the  legatee,  but  by 
operation  of  law.  Tt  has  been  determined  that  there  is  a  distinction  between 
insolvency  and  bankruptcy,  because,  in  the  former  case,  the  party  makes  the 
assignment,  and  it  is  by  his.own  voluntary  act  that  he  has  the  benefit  of  the 
insolvent  act.  Shee  v.  Hale,{c)  Wilkinson  v.  Wilkinson.{d)  But  the  becom- 
ing bankrupt  is  compulsory.  It  is  clear  law  that  no  forfeiture  can  take  place, 
except  by  an  act  which  is  strictly  within  tiie  clause  creating  the  forfeiture. 
Thus,  in  cases  of  estates  tail,  where  it  was  declared  that  the  estates  should  go 

(a)  Wigbtwick*!  Rep.  386.  (t)  6  T  R.  684. 

(6)  13  Ves.  404.  id)  Coop.  359,  ud  8  Swrnivt  515. 
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over,  at  if  the  tenant  in  tail  were  dead,  no  eflecl  was  given  to  the  pro?itOy  be- 
cause the  estate  would  not  go  over  unless  the  tenant  in  tail  died  wiih- 
out  issue,  and  the  court  would  not  add  a  word  lo  the  proviso.   Now  ^has   [*482] 
this  annuitant  charged  oftttempted,  within  the  words  of  the  proviso  in 
this  will,  to  charge,  affect,  or  incumber  his  annuity*     He  has  been  merely  pas- 
sive ;  and  the  law  has  transferred  his  property  to  the  assignees. 

Mr.  Home  and  Mr.  Knight^  for  the  children  of  Alexander  Goudge,  the 
son  : — The  law  does  not  compel  any  person  to  commit  an  act  of  bankruptcy  ; 
therefore,  bankruptcy  is  a  voluntary  act.  In  DommeU  v.  Bedford  (e)  the  term 
was  alienation  only,  here  the  expressions  are  much  stronger ;  and,  if  DommeU 
T.  Bedford  stands  on  any  principle,  the  same  principle  applies  to  the  present 
case  with  much  greater  force.  There  the  alienation  was  to  cause  a  forfeiture, 
which  is  always  construed  strictly,  here  it  gives  effect,  merely,  to  a  limitation 
over.  In  Cooper  v.  WyatL(f)  the  words  of  the  proviso  were  not  so  large  as 
they  are  in  the  present  case,  and  yet  it  was  held  that  the  interest  of  the  son 
did  not  pass  lo  his  assignees,  on  his  becoming  bankrupt ;  but  that  his  children 
became  entitled.  The  event  which  the  testator  meant  to  provide  against  was, 
an  alienation  of  the  annuity,  under  any  circumstances,  whereby  it  would  be- 
come no  longer  applicable  to  the  personal  support  of  the  son  and  his  family. 

The  Vice-Chancellor  : — This  is  not  a  case  in  which  I  can  hold,  on  the 
words  of  this  proviso,  that  the'limitation  over  took  effect ;  and  it  appears  to  me 
that  the  cases,  which  have  been  cited  in  support  of  the  children's  claim,  do  not 
warrant  the  argument  in  their  favor. 

*The  words  of  this  will  must,  as  in  all  cases  of  the  like  nature,  be  [*48d] 
construed  with  great  strictness.  In  DommeU  v.  Bedford^  the  annuity 
on  which  the  question  arose,  was  given  by  reference  to  the  annuity  given  to 
the  niece.  There  the  testator  gave  the  annuity  to  bis  niece,  Ann  Ireland,  and 
declared  that  the  same  should,  from  time  to  time,  be  paid  to  herself  only,  and 
that  a  receipt  under  her  hand,  and  no  other,  should  be  a  sufficient  discharge  for 
the  payment  thereof;  his  intent  being  that  the  said  annuity,  or  any  part  thereof, 
should  not  be  alienated  for  the  whole  term  of  her  life,  or  for  any  part  of  the 
said  term  ;  and  that,  if  the  same  should  be  so  alienated,  the  said  annuity  should 
immediately,  thereupon,  cease  and  determine.  The  testator  does  not  say  that, 
if  the  annuity  was  alienated  by  the  act  of  the  party,  it  should  cease;  therefore, 
that  is  not  a  case  in  which  the  benefit  was  to  go  over  on  an  act  done  by  the 
party.  The  case  of  Cooper  v.  WyaU  is  totally  different  from  the  one  now 
before  mc.  The  Vice-Chancellor,  in  giving  judgment,  calls  in  aid  of  his  con- 
struction of  the  proviso,  the  mode  in  which  the  benefit  is  given  to  the  nephew, 
and  says  :  "  Here  is  no  gift  to  the  nephew  other  than  a  direction  that  the  pay- 
ment should  be  made  into  his  proper  hands,  but  not  to  his  assigns,  and  for  his 
own  use  and  benefit ;  which  expressions  naturally  import  an  intention  of  per- 
sonal enjoyment  by  tlie  nephew,  and  the  exclusion  of  all  who  attempt  to  claim 

(«)  6  T.  B.  084,  and  8  Vm.  Jon.  149i  (/>  5  Itadd.  4t39. 
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through  him  ;  and,  in  this  sense,  the  word  '  his  assigns/  will  as  well  compre- 
hend the  assignees  by  operation  of  law,  as  the  assignees  by  his  own  act.**  The 
judgment,  therefore,  did  not  rest  on  the  proviso  alone,  but  on  the  proviso  taken 

in  connection  with  the  limited  words  of  the  glTt.  [His  honor  here  read 
[M84]  that  part  of  the  will  in  this  case  in  *which  the  trusts  were  declared,  and 

then  proceeded.]  Now  here  is  a  gift  totally  unlike  the  gifts  in  Dom" 
mett  V,  Bedford,  and  Cooper  y.  Wyait  The  testator  4hen  directs  that  the  gift 
shall  not  be  subject  to  any  alienation,  or  disposition  by  sale,  mortgage,  or  other- 
wise, in  any  manner  whatsoever.  Now  these  words  alone  do  not  create  any 
forfeiture.  The  testator  then  declares  that,  in  case  his  son  or  daughters  should 
charge,  or  attempt  to  charge,  affect,  or  incumber^  &c.  Now  all  these  words 
refer  to  a  voluntary  act  of  the  party,  and  point  at  a  voluntary  alienation  ;  and  I 
am  of  opinion  that  no  act  has  been  done,  in  this  case,  which  can  be  said  to  be 
a  voluntary  alienation  or  attempt  to  alienate ;  and  I  must,  therefore,  declare 
that  the  assignees  are  entitled  to  the  life-inlerest  of  Alexander  Goudge,  the  son, 
in  the  fund  in  question. (g')[l] 


[M85]  *MoRSE  V.  Morse. 

1899;  lllh  FeSnitTy.— Wifl.— ConifrncfMrn. 

Testator  gave  to  hia  daui^hter  and  her  cliildren  5000Z..  SOOOI.  to  be  |>aid  in  one  year  after  bis  do. 
ceaie,  and  2G002.  after  the  decease  or  his  wife,  and  appointed  A.  B.  trastee  of  those  same  for  his 
daoghter  and  hor  children.  The  coart  declared  the  5<)0Q/.  to  be  in  troflt  for  the  daaghter  for  life, 
and  after  her  decease  for  all  her  children,  whether  born  in  the  testatoi's  lifetime  or  alter  his 
decease. 

SiDAY  Hawes  made  his  will,  dated  the  20th  of  March,  1827,  and,  after 
making  certain  specific  bequests,  and  giving  an  annuity  to  his  wife,  proceeded 
as  follows  :  '*  I  give  and  bequeath  unto  my  daughter,  Anne  Morse  and  her 
children,  for  their  sole  use  and  benefit,  5000/. ;  3000/.  thereof  to  be  paid  within 
one  year  after  my  decease,  and  the  other  2000/.  within  one  year  after  the 

{g)  See  Brandon  r.  Robin90%  1  Rose,  197 ;  S.  C.  18  Voi.  439 ;  1  Swanst.  4S1,  o. ;  Orsees  r. 
Dolphin,  1  Sim.  G6. 

ft]  Affirmed,  I  Ross.  &  M.  690.  Ace.  Whitfield  v.  Prieketl,  9  Keen,  608.  A  tesUtor  bequeathed 
the  dividends  of  certain  stock  to  his  nephew,  solely  for  the  maintenance  of  himself  and  family, 
declaring  that  such  dividends  should  not  be  capable  of  being  eharfed  with  bis  debts  or  enfsgo. 
ments,  and  that  he  should  have  no  power  to  chari^e,  assiipi,  anticipate  or  ineamber  tbem;  bat 
that  if  he  should  sttempt  so  to  do.  or  if  the  dividends,  by  bankruptcy,  insolvency  or  otherwise 
should  be  assigned  or  become  payable  to  any  other  person,  or  be  or  become  applicable  to  any 
other  purpose  than  fir  the  maintenance  of  the  nephew  and  his  fsmily,  his  interest  therein 
should  cease,  and  the  stock  be  held  upon  trusts  for  his  children :  long  snbseqnently  to  the  date 
of  the  will,  end  a  few  weeks  prior  to  a  codicil  confirming  it,  he  took  the  benefit  of  an  insolvent 
aet,  and  some  years  afterward  the  testator  died ;  it  was  held  that  this  iniolvency  was  a  for- 
feiturs  of  the  life  interest  of  the  legatee.  Yamold  v.  Mtforh^uu,  1  Russ.  &.  AL  364,  and  see 
LetDu  V  JfitMM,  6  Sim.  304. 
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decease  of  my  wife ;  and  I  do  appoint  Mr.  John  Courage,  and  my  sons  Siday 
Hawes  and  Robert  Hawes,  iniHtees,  for  the  said  sums  of  money,  for  my 
daughter  Anne  Morse  and  her  children.  I  derise  and  bequeath,  unto  my 
daughter  Elizabeth  Hawes,  and  her  heirs,  7000/. ;  5000/.  thereof  to  be  paid 
within  one  year  after  my  decease,  with  5/.  per  cent,  interest  from  my  decease 
upon  the  said  5000/.,  and  the  other  2000/.  to  be  paid  within  one  year  after  the 
decease  of  my  wife,  Elizabeth  Hawes.  I  devise  and  bequeath,  unto  my 
daughter  Susan  Courage  and  her  children,  for  their  sole  use  and  beneBt,  6000/. ; 
4000/.  thereof  to  be  paid  within  one  year  after  my  decease,  and  the  remaining 
2000/.  to  be  paid  within  one  year  after  the  decease  of  my  wife ;  and  I  do 
appoint  Mr.  John  Morse,  and  my  sons  Siday  Hawes  and  Robert  Hawes, 
trustees,  for  my  daughter  Susan  Courage,  and  her  children,  for  the  said  sum  of 
6000/.**  I'he  testator  died  on  the  6th  October,  1827,  and  left  surviving  him 
his  widow,  and  his  daughters  Anne  Morse  and  Susan  Courage,  and  tiine 
children  of  Anne  Morse,  all  infants,  and  two  children  of  Susan 
^Courage  who  were  also  infants.  On  the  19th  of  July»  1828,  another  [N86] 
child  was  born  to  Anne  Morse.  The  bill  was  filed  by  the  trustees  and 
executors  of  the  will,  against  Mrs.  Morse  and  Mrs.  Courage  and  their  children, 
in  order  to  obtain  the  opinion  of  the  court  upon  the  bequests  to  those  parties. 

The  bill  prayed  that  the  rights  and  interests  of  the  defendants  to  the  legacy 
of  5000/.,  bequeathed  for  the  benefit  of  Anne  Morse  and  her  children  ;  and  to 
the  legacy  of  6000/.,  bequeathed  to  Susan  Courage  and  her  children,  might  be 
declared  by  the  court 

Ann  Morse,  by  her  answer,  claimed  to  be  entitled,  for  life,  to  the  interest  of 
the  whole  of  the  legacy  of  5000/.,  given  unto  or  in  trust  for  her  and  her  chil- 
dren, namely  to  the  interest  of  3000/.,  part  of  that  sum,  from  the  end  of  one 
year  after  the  decease  of  the  testator,  and  to  the  interest  of  2000/.,  the  remain- 
der, from  the  decease  of  the  testator's  widow.  Susan  Courage  made  a  like 
claim,  in  her  answer,  as  to  the  legacy  of  6000/. 

The  children  of  Mrs.  Morse,  born  in  the  testator's  life-time,  and  the  two 
children  of  Mrs.  Courage,  claimed,  by  their  answers,  to  be  entitled,  equally,  as 
tenants  in  common  with  their  mothers,  to  absolute  vested  interests  in  the  5000/. 
and  6000/.  respectively. 

The  child  of  Mrs.  Morse  bom  after  the  testator's  death,  claimed  the  same 
interest,  under  the  will,  as  his  brothers  and  sisters  should,  in  the  opinion  of  the 
court  be  entitled  to. 

*Mr.  Teed,  for  the  plaintifls.  [M67] 

Mr  Knight,  for  the  defendants  Mrs.  Morse  and  Mrs.  Courage. 

Mr.  R.  D,  Thompson^  for  the  child  of  Mrs.  Morse  which  was  bom  after  the 
testator's  decease. 

Mr.  MUfordf  for  the  other  defendants,  cited  Cooper  v.  T%ornton.(a) 

The  Vics-Chakcxllor  : — ^It  is  clear  that  the  testator  did  not  intend  an  im- 

M8BIO.C.C.96  aodl86. 
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mediate  payment  of  the  two  legacies ;  and  there  would  be  an  inconsistency 
with  respect  to  them  if  the  mothers  did  not  take  life  interests,  for  then  different 
classes  of  children  would  become  interested  in  the  two  portions  of  the  legacies. 
I  must  therefore  pnt  such  a  construction  upon  the  beqtiests  as  will  make  all 
the  children  participators.  Declare  the  legacy  of  5,000/.  to  be  in  trust  for  Mrs. 
Morse  for  her  life,  and  aft^^r  her  dereuse  for  all  her  children ;  and  the  legacy 
of  6,000/.  to  be  in  trust  for  Mrs.  Courage  and  her  children,  io  like  maniier.[l] 


[•488]  •Pickering  t;.  Hanson. 

1839  :  13th  Febraary,  and  3d  March — Praeticf, — Anundment, 

Leave  given  to  amend  a  bill  without  prejudice  to  an  injunction  obtained  on  the  filing  of  the  btU. 

In  this  case  an  injunction  had  been  obtained  upon  certificate  of  bill  filed,  and 

affidavit  of  merits,  and  the  answer  had  been  put  in. 

Mr.  Lovat  now  moved  for  leave  to  amend  the  bill  without  prejudice  to  the 

injunciion ;  and  cited  Pratt  v.  Archer^ifl) 

Mr.  Lnftus  Lowndes^  for  the  defendant,  cited  Penfold  v.  Stoveld.{b) 

The  Vice- Chancellor  said  that  he  would  inquire  into  the  practice.^ 

2d  March. — On  this  day  his  Honor  said  that  it  was  the  clear  opinion  of  the 

registrar  that,  when  an  injunction  had  been  obtained  on  affidavit  of  merits,  the 

plaintiff  might  amend  his  bill  without  prejudice  to  the  injunction. 

Motion  granted. [2] 

(ff)  1  Sim  &  Sta.  433.  The  report  of  this  case  is  erroneoos  in  stating  that  the  common  injnnc* 
tion  had  lieen  obtained.  The  fact  is,  that  the  injunction  that  was  granted,  in  that  ease,  was  to  staj 
waste,  upon  certificate  of  bill  filed  and  affi  Javit  of  merits.  The  profession,  however,  cannot  he  mis* 
led  by  the  error,  as  the  Vice-Chancetlor,  in  hi*  judgment,  etates  what  the  praetiee  of  the  coort  ie  ae 
to  amendment,  l»oth  in  the  cue  of  a  special  and  of  a  oommofi  injunction. 

(6)  3  Madd.  47t. 

[1]  A  testator  bequeathed  throe  slaves  and  one  thousand  dallars,  to  trustees  and  directed  the 
profits  of  the  slaves,  and  the  inlereet  of  the  monej  to  l>e  applied  to  the  mamtenance  and  support 
of  his  daughter  and  her  child  ;  and  on  the  death  of  his  daughter  the  slaves  and  monejr*  to  he  given 
to  her  child  or  children  ;  it  was  held  that  she  was  entitled  to  the  whole  profits  during  her  life,  and 
the  ehitd  had  no  right  to  demand  a  ahare  of  tlicro  for  her  support  and  maintenance.  WmlUet  v. 
IM4t$  txttutw,  3  Leigh's  (Virginia)  Rep.  258. 

[3]  Vide  Onni  v.  C7r«ii(,  ante  1  i.  Homu  v.  Wafeon.  ante  85, 8(i,'note.  DavU  v.  Daeif .  post,  517. 
Ritty^iek  r.  TVilsoiv,  6  Johne.  Ch.  Rep.  8 1.  1  HoflT.  Praet.  801.  In  applying  to  amend  a  sworn 
bill  bj  adding  allegations  and  charges,  the  amended  matter  should  he  annexed  to  the  petition,  and 
the  truth  of  such  matter  should  be  sworn  to,  bcaides  having  the  usnal  jurat  upon  the  petition  ;  other. 
wiae  the  Injunction  will  fall  apon  making  the  amendments.  Rogen  v.  De  Fttwt^  3  £dw.  Ch. 
Rep.  171. 
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•ToMLiKsoN  V.  Lymbr.  [MSQ] 

1829 ;  19th  Fobratiy,  and  2d  March.— Pr«if«ctioii  •fdoctimenU. 

A  plaintiff  in  a  tithe  aoit  ia  not  entitled  to  a  prodaetion  of  receipta  for  modoaea  and  eompoaitiona, 
f  ivon  to  the  defcndanta  by  the  plaintiff  and  hia  predeceaaora,  lome  of  those  receipt*  relatinf  to 
tithea  not  aaed  for,  and  the  othera  being  evidence  for  the  defcndanta,  and  not  for  the  plaint ifC 

This  was  a  suit  for  tithes  of  hay,  milk,  calves  and  agistment.  The  defen- 
dants, in  their  answers,  admitted  that  they  had  in  their  custody  several  receipts 
for  moduses  and  cottipositions  given  to  them  by  the  plaintiff  and  his  prede- 
cessors, but  submiited  that  they  ought  not  to  be  compelled  to  produce  them, 
inasmuch  as  some  of  the  receipts  were  given  for  compositions  for  tithes  of 
corn  (wliich  were  not  claimed  by  the  bill.)  and  the  others  were  evidence  for  the 
defendants,  and  not  for  the  plaintiff. 

Mr.  Rotfe^  for  the  plaintiff,  now  moved  that  the  defendants  might  be  ordered 
to  produce  the  receipts.  He  said  that  it  was  material  to  the  plaintiff  to  in- 
spect them,  as  it  might  appear,  from  them,  that  the  alleged  moduses  had 
varied,  or  that  some  of  the  titheable  articles  which  were  stated  to  be  covered 
by  the  moduses,  were  not,  in  fact  included  in  them.  He  cited  Evans  v. 
Richards ^{a)  Corbett  v.  Hawkirut.(h) 

Mr.  Spence,  for  the  defendants,  said  that  the  plaintiff  could  not  be  entitled 
to  have  the  receipts  in  question  produced,  as  they  were  the  defendants'  evi- 
dence, and  because  they  were  given  by  the  plaintiff,  and  therefore  could  not 
be  admitted  as  evidence  for  him.  He  referred  to  Bligh  v.  Berson^ip)  and 
Firkins  v.  Lowe.{d) 

•The  Vice-Chancellor  : — As  to  those  receipts  which  were  given    [•490J 
for  compositions  for  tithes  of  corn,  the  plaintiff  can  have  no  right  to 
see  them,  as  they  relate  to  matters  not  in  dispute  :  and,  as  to  those  that  do 
relate  to  the  matters  in  dispute,  on  the  authority  of  Bligh  v.  Berson^  and 
Firkins  v.  Lowe,  I  shall  make  no  otder. 


Stone  t;.  Maule 


1829 ;  27th  Felinmry. — Will, — Conwtnteiion. 

Beqoeat  to  H.  D.  for  hia  own  uw,  and  in  caae  he  ahoalJ  die  in  the  teilator'*  lifr^time,  or  aftrrirarda 

withoot  bavincr  any  child  or  children,  then  oTer.    H.  D.  aurvived  the  teatater,  and  died  withoot 

having  had  a  child  :  held,  that  the  gift  orcr  took  effect. 

A  TESTATOR  bequeathed  the  residue  of  bis  personal  estate  to  H.  Dodde- 
ridge,  for  his  own  use  and  benefit :  and,  in  case,  H.  Dodderidge  should 
happen,  to  die  in  his  life-time,  or  afterwards,  without  having  any  child  or 

(e)  1  Swanta.  7.  (&)  1  Toonf  iL  Jer.  421. 

it)  7  Price,  205.  (d)  18  Mee,  198. 
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children,  then  the  testator  gave  the  residue  to  hit  nephew  and  niecett  John, 
Elizabeth,  and  Mary  Stone. 

H.  Dodderidge  was  an  illegitimate  child.  He  surTived  the  testator^  and 
died  without  ever  having  had  any  child. 

The  question  was  whether,  under  this  bequest,  the  residue  vested,  absolutely, 
in  H.  Dodderidge  :  in  which  case  the  crown  would  have  been  entitled  to  it,  ho 
having  died  without  issue ;  and  the  attorney  general  was,  io  consequence, 
made  a  defendant  in  the  cause. 

Mr.  Wray,  for  the  Attorney  General : — ^The  failure  of  children  is  not,  in 
this  case,  confined  to  the  death  of  the  legatee.  A  devise  of  real  estate 
[*49l]  to  A.  and  to  his  children,  A.  having  no  child  at  the  time,  Ogives  an 
estate  tail  to  A. (a)  It  is  now  settled  that  there  is  no  difference 
between  estates  by  implication,  and  those  that  are  expressly  given.  Chandless 
V.  Price,{b)  In  that  case  Lord  Loughborough  says,  *'  I  agree,**  &c.  There 
is  no  distinction  between  the  expressions  *'  dying  without  children,**  and  *'  dying 
without  having  children ;"  and,  as  the  former  words  will  give  an  estate  tail, 
why  should  not  the  latter  have  the  same  effect.  Here  the  residue  is  given,  in 
the  first  instance,  to  H.  Dodderidge,  absolutely  ;  the  words  ^  without  having 
any  child  or  children,**  imply  an  intention  that  the  children  were  intended  to 
benefit  by  the  bequest.     Newton  v.  Barnardine^{c)  Barlow  v.  Saller,{d) 

Mr.  Sugden  and  Mr.  Barber  appeared  for  the  nephew  and  nieces  of  the 
testator,  but  were  not  required  to  argue  the  case. 

l*he  Vice-chancellor  : — It  has  been  assumed,  in  the  argument  for  the 
crown,  that  the  words  **  without  having  any  child  or  children,**  are  to  be  taken 
as  synonymous  with  the  expression  '*  without  issue.**  But  why  am  I  to  put  a 
construction  upon  those  words,  which  they  do  not  strictly  bear,  for  the  purpose 
of  defeating  the  intention  of  the  testator.  The  question  is,  not  what  is  the 
effect  of  words  creating  an  estate  tail,  but  of  words  making  a  gift  over.  It  ap- 
pears to  me  that  I  should  defeat  the  testator's  intention,  in  this  case,  if  I  did  not 
hold  that  the  gift  over  took  effect  on  the  death  of  H.  Dodderige.[I] 


[•492]  •Dawkins  t;.  Tatham. 

1699 ;  Sltt  TthnuLry.^Legiuy  duty. 

An  annaitj  was  ^ivon  s  will,  elear  of  mil  deduction!,  and  was  direeted  to  be  paid  out  of  eertaia 
•oma  of  Btock  aUnding  in  tho  teaUtor'a  name :  held,  Uiai  it  wm  BOl  aubjaet  to  Ibo  lagaey 

dutjpl 

Randal  Walworth,  by  his  will,  duly  executed  for  devising  real  esUtes, 
gave  all  his  real  and  personal  estate  to  his  executors,  in  trust,  among  other 

(«)  See  6  Rep.  17.  (i)  8  Vaa.  99,  aee  lOl,  103. 

(c)  Moor.  187.  (4)  17  Voa.  479. 

[I  I  Vide  DMtMtU  T.  WOek,  ante.  S36,  note. 

(3]  The  raaifinal  note  aeema  to  eonvey  a  wronif  imprcMion :  aa  if  it  meant  that  tlie  annoit j  was 
sot  ehaifeaUe  with  the  duty ;  whereaa  tlie  dceieion  is,  not  that  the  anniiHy  ia  fiee  fton  duty, 
bat,  that  it  m  not  chargeable  npon  the  annaitant. 
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things,  out  of  the  dividends  and  interest  of  the  trust  moneys  to  pay,  to  his 
daughter,  Jane  Dawkinsi  the  wife  of  Nathaniel  Dawkins,  for  her  separate  use, 
for  her  life,  an  annuity  of  46/.,  clear  of  all  deductions  whatsoever,  by  half- 
yearly  paynoents ;  the  said  sum  of  46/.  per  annum  to  be  paid  out  of  1000/.  new 
4  per  cent,  annuities,  and  6/.  per  annum  long  annuities,  then  standing  in  his 
name,  in  the  books  of  the  bank  of  England. 

The  bill  was  filed,  by  Jane  Dawkins  and  others,  against  the  executors  for  an 
account  of  the  personal  estate,  and  to  have  the  annuity  secured. 

The  answer  of  the  executor  admitted  assets  for  the  payment  of  the  annuity, 
and  that  the  stock  on  which  it  was  charged,  was  standing  in  the  name  of  the 
testator. 

A  motion  was  made,  by  the  plaintiffsi  for  the  transfer  of  the  stock  into  court. 
The  question  was  whether  the  executors  were  entitled  to  deduct  the  legacy 
duty  which  had  been  paid  by  them. 

Mr.  Wigram^  for  the  motion,  cited  Barksdale  t.  OiUiaL(a) 

*Mr.  Seton,  for  the  defendants,  distinguished  the  case  of  an  annuity   [M93] 
from  that  of  a  legacy,  and  submitted  that,  in  the  case  of  an  annuity,  the 
words  **  clear  of  all  deductions,''  originally  referred  to  the  payment  of  land 
tax,  and  were,  therefore,  only  applicable  to  the  annuity  as  a  charge  upon  the 
real  estate,  and  cited  Brewster  v.  KitchelL{b) 

But  the  court  held  that  the  legacy  tax  could  not  be  deducted.(c)[l] 


Benson  t;.  Whittam.    Hbmino  v.  Whittam. 

1899 ;  21st  Febraary.— IFtU.— Cofitfnicfip*.— Brndenrci 

J,  B  ,  at  h»  demth,  had  a  balance  dae  from  hb  banker,  and  waa  alto  entitled  to  i.  share  of  the 
balance  due  to  A.  B.,  from  his  banker,  A.  fi.  ha?in|^  received  moneys  for  him  from  time 
to  time,  and  with  hie  knowled^  paid  them  to  his  own  bankers  as  his  own  moneys ;  bat  J.  B. 
had  no  concern  with  A.  B.'s  bankers,  nor  did  they  know  that  he  was  interested  in  the  moneys 
paid  by  A.  B.  J.  B.  bequeaths  all  his  money  in  the  hands  of  any  banker :  held  that  hie  balance 
at  his  own  banker's,  and  also  his  share  of  A.  B.'s  balance,  will  pass  $  and  that  evidence  is  admis- 
sible to  show  that  he  so  intended. 

John  Benson,  late  of  Peterborough,  deceased,  by  his  will,  dated  the  30th 
of  May,  1822,  gave  to  Sarah  Acres  and  Mary  Parsons,  all  his  household  furni- 
ture, plate,  watches,  linen,  china,  notes,  bonds,  ready  cash,  live  stock  and  car- 
riages, and  all  moneys  due  and  owing  to  him  (except  what  money  might  be  in 
the  hands  of  any  banker,  and  1,000/.  lent  by  him  to  the  trustees  for  repairing 
Peterborough  Church,  which  he  bequeathed  to  his  brother  Arthur  Ben- 
son,) together  with  the  lease  or  leases  of  any  dwelling  house,  land,  *or  [*494] 

(a)  1  Swanst.  563.    (6)  1  8alk.  198  ;  S.  C.  1  Lord  Rayro.  317.     (e)  Ex  relatione,  Mr.  Seton. 

[1]  Vide  Smith  v.  Andermm,  4  Ross.  353.    Cowrtoy  t.  Vincent,  Turn,  dc  Russ.  433.    Louch  t. 
Petere,  I  Myl.  6l  K.  489. 

Vol.  IL  36 


495  CASES  IN  CHANCERY. 


ld39.~Heming  ▼.  WhitUm. 


houses  that  he  might  have :  and  he  appointed  his  brother  Arthur  Benson,  and 
George  Whittam,  his  executors. 

A  bill  having  been  filed,  by  Arthur  Benson,  to  have  the  trusts  of  the  will 
carried  into  execution,  and  the  rights  of  the  parties  claiming  to  be  interested  in 
the  testator's  estate  ascertained  and  declared,  the  cuurt  referred  it  to  the  ma8ter» 
to  inquire  and  state  whether  the  testator  had,  at  his  death,  any  and  what  sum  or 
sums  of  money  in  the  hands  of  any  and  what  bankers  or  banker,  and  of  what 
the  balance  in  the  hands  of  Messrs.  Drummond,  the  bankers,  standing,  at  the 
testator's  death,  to  the  account  of  Arthur  Benson,  was  composed  ;  and  whether 
any  and  what  part  of  such  balance  belonged  to  the  testator ;  and  the  master 
was  to  be  at  liberty  to  state  any  circumstances,  specially,  as  to  A.  Benson's  ac- 
count with  Messrs.  Drummond,  and  as  to  any  dealings  and  transactions  be- 
tween the  testator  and  A.  Benson. 

In  pursuance  of  this  decree  the  master  made  a  separate  report,  by  which 
he  found  that  John  Benson,  the  testator,  had  been  one  of  the  committee  clerks 
to  the  house  of  commons,  and  formerly  resided  in  Westminster,  but,  for  some 
years  before  his  death,  which  happened  on  the  3d  of  April,  1827,  had  retired  to 
Peterborough  :  that  he  kept  an  account  with  Messrs.  York  &  Co.  of  Peter- 
borough, as  his  bankers,  and,  at  his  death,  had  a  balance  of  2,428/.  lis.  BdAn 
their  hands  :  that  on  the  day  of  John  Benson's  death,  there  was  a  balance  in 
the  hands  of  Messrs.  Drummond,  to  the  credit  of  Arthur  Benson,  amounting  to 

4,554/.  \7S'3d.:  that  John  Benson  did  not  keep  any  account  with 
[*495]    Messrs.  ^Drummond,  and  that  there  was  no  distinguishing  mark  in 

their  books  to  denote  money  in  their  hands  belonging  to  John  Benson 
in  the  name  of  Arthur  Benson,  but  that  Arthur  Benson  sometimes  gave  direc- 
tions to  the  clerk,  when  he  paid  in  money,  to  enter  the  amount  in  two  equal 
sums,  though  th^  whole  was  paid  in  at  the  same  time,  and  not  (as  was  usual  in 
the  common  course  of  business)  as  one  sum  ;  and,  at  other  times,  Arthur  Ben- 
son directed  the  money,  paid  in  by  him,  to  be  entered,  in  Messrs.  Drummond*s 
books,  as  received  of  John  Benson  :  that  Arthur  Benson,  after  the  retirement, 
to  Peterborough,  of  John  Benson,  frequently  settled,  and  received  for  him,  his 
salary  and  fees,  as  a  committee  clerk  to  the  house  of  commons,  and,  also,  his 
dividend  at  the  Bank  of  England,  and,  on  most  occasions,  when  John  Benson 
did  not  direct  any  other  application,  or  was  in  wailing  for  a  suitable  investment, 
Arthur  Benson  used  to  pay  in,  and  mix  the  moneys  so  received  for  John  Ben- 
son, with  his,  Arthur  Benson's,  own  moneys  at  Messrs.  Drummond's ;  and  that 
John  Benson  was  apprised  of,  and  sanctioned  and  approved  that  mode  of  deal- 
ing ;  and,  particularly,  in  a  letter  to  Arthur  Benson,  dated  the  16th  of  July, 
1821,  he  wrote,  as  follows,  concerning  his  committee  fees  of  that  year  which 
had  been  received  for  him  by  Arthur  Benson,  and  paid  into  Arthur  Benson's 
account  with  Messrs.  Drummond  :  '*  I  am,  thank  God,  getting  better,  and 
much  gratified  that  our  committee  fees  have  turned  out  so  favorably.  As  I  ana 
not  in  want  of  cash,  at  present,  my  proportion  may  remain  at  Dnimmond's, 
till  I  come  to  town."     And  the  testator  having  been',  subsequently,  informed. 
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by  different  letters  from  Arthur  Benson,  that  the  latter  had  received  other  year's 
committee  fees  and  salary,  and.  also,  bank  dividends,  for  him,  and 
lodged  the  amount  fat  Messrs.  Drummond's,  wrote,  to  Arthur,  as  fol-  [*496] 
lows,  in  a  letter,  dated  the  19th  of  January,  1825  :  ''with  regard  to 
my  money  that  lies  idle  at  Drummond's,  and  the  bank,  should  my  health  per- 
mit, I  propose  coming  up  earlier  than  usual  next  spring,  and  will  then  deter- 
mine respecting  it :"  that  the  first  of  the  letters  was  written  before  the  date  of 
the  testator's  will,  but  after  he  was  made  acquainted  with  the  fact  that  the 
moneys  received  for  him  by  his  brother,  were,  occasionally,  paid  into  his 
brother's  account  at  Messrs.  Drummond's  :  that  although  Messrs.  Drummond 
were  not  instructed  to  distinguish,  in  any  manner,  between  the  sums  of  money, 
from  time  to  time,  paid  into  Arthur  Benson's  account  with  them,  as  to  which 
of  such  moneys  were  his,  Arthur  Benson's,  own,  and  which  might  be  receipts 
of  his,  for  the  testator ;  yet  that,  from  various  authentic  sources  of  information, 
derived  from  memorandums  of  account  of  Arthur  Benson  himself,  or  marks 
occasionally  made  by  him  in  the  pass-books,  and  from  clear  evidence  of  the 
nature  and  manner  of  his  dealing  with  the  testator's  affairs,  all  the  items  in  the 
pass  or  banking  books  of  Arthur  Benson,  relating  to  the  testator,  whether 
receipts  for  him,  or  payments  over  to  him,  or  to  his  use,  were,  in  fact,  fully 
traced  and  made  out,  so  that  no  question  remained  between  the  parties  as  to 
the  items  themselves.  The  report  concluded  by  stating  that  the  banking  ac- 
count with  Messrs.  Drummond  was,  at  all  times,  the  separate  and  exclusive 
account  of  A.  Benson,  and  that  John  Benson  never  exercised  or  claimed  any 
power  over  the  same,  and  that  Messrs.  Drummond  never  had  any  privity 
or  concern,  with  John  Benson,  with  regard  to  the  accouut  or,  any  notice  that  J. 
Benson  was  interested  therein. 

•Arthur  Benson  having  died  pending  the  suit,  a  petition  was  pre-  [•497] 
sented,  by  his  executors,  praying  that  the  report  might  be  confirmed, 
and  that  it  might  be  declared  that  the  sum  of  3,019/.  18^.  2d,  of  the  moneys 
of  the  testator  John  Benson,  was  in  the  hands  of  Messrs.  Drummond  the 
bankers,  at  his  death,  and  that  the  petitioners  might  be  declared  entitled  in 
right  of  A.  Benson,  to  such  sum  of  3,019/.  18*.  2d.,  as  bequeathed,  to  A. 
Benson,  by  John  Benson,  under  the  description  of  money  due  or  belonging  to 
J.  Benson  in  the  hands  of  any  banker. 

Mr.  Sugden,  Mr.  Knight,  and  Mr.  Stoann,  for  the  executors  of  Arthur 
Benson  : — In  construing  wills,  parol  evidence  is  admissible  to  ascertain  what 
is  the  thing  given.  You  may  also  inquire  into  all  the  circumstances  of  the 
testator,  and  of  his  property,  at  the  time  of  making  his  will,  in  order  to  get  at 
the  real  meaning  of  the  words  :  not  to  put  a  construction  on  the  words  con- 
trary to  what  they  import,  but  to  find  what  they  really  mean.  Here  the  tes- 
tator uses  the  expression :  "  money  in  the  hands  of  any  hanker,"  and  he 
couples  it  with  a  debt  due  to  him.  Now  money  at  a  banker's  has  been  held  to 
pass  under  a  bequest  of  debts.  The  two  brothers  were  clerks  in  the  house  of 
commons.     Arthur  received  John's  fees,  at  the  same  time  as  he  received  his 
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own  ;  aud  they  were  exactly  of  the  tame  amount.  Arthur,  when  he  paid  a 
autn  of  2,600/.  into  Drummond's,  desired  that  there  might  be  two  entries,  ia 
their  books,  of  1,300/.,  instead  of  one  entry  of  2,600/. ;  what  could  he  mean 
by  that,  except  to  keep  his  brother's  money  distinct  from  his  own.     In  tiie 

banking-book,  Arthur  marked,  some  of  the  sums  paid  in,  with  his 
[*498]    own  initiaU,  *and  others  with  those  of  his  brother,  and,  in  his  own 

books,  kept  distinct  accounts  of  his  own  and  of  his  brother's  money. 
Every  sum  that  had  been  paid  in  on  account  of  John,  was  afterwards  applied 
for  his  use.  In  every  instance  the  testator's  money  was  applied  according  to 
his  directions. 

Mr.  Homt  and  Mr.  Barber  for  Sarah  Acres  and  Mary  Parsons  : — Evidence 
cannot  be  gone  into,  for  any  purpose,  except  to  ascertain  what  the  properly  is 
on  which  the  will  is  to  operate.  The  will  cannot  be  explained,  as  to  the 
testator's  intention,  by  any  papers  that  are  not  testamentary,  but  must  speak 
for  itself.  The  testator  had  a  banker  of  his  own,  with  whom  he  kept  a  regu- 
lar account,  and  in  whose  hands  he  had  a  large  balance.  Messrs.  Drummond 
were  not  his  bankers.  The  account  kept  with  them  was  Arthur's  account. 
The  money  was  ail  paid  in,  by  Arthur,  as  his  own  money  ;  and  was  not  ear* 
marked  so  as  to  show  that  it  was  John's.  At  one  time  Arthur  had  not  money 
enough  in  Drummond's  bank  to  answer  what  he  had  received  for  the  testator. 
And,  if  Arthur  had  over-drawn  his  own  money,  he  could  not  have  said,  to  the 
Messrs.  Drummond  :  *'  you  have  no  right  to  take  credit  for  the  remainder  of 
the  money,  against  me,  because  it  is  not  ray  money,  but  my  brother's."  If  a 
bill  had  been  filed  for  the  administration  of  Arthur's  estate,  the  money  at 
Drummond's  would  have  formed  part  of  his  assets.  If  an  agent  writes  to  his 
principal,  and  says  that  he  has  paid  money  belonging  to  the  principal,  into  his 

own  banker's  the  principal  cannot  demand  it,  unless  it  is  paid  in  to  the 
[*499]    principal's  separate  account.     Here  there  w£;s  no  ^appropriation  of 

John's  money.  Arthur  mixed  it  with  his  own.  The  bankers  were 
not  accountable  to  John ;  and  he  could  not  have  sustained  an  action  against 
them.  They  could  not  have  paid  a  single  shilling  of  the  money  to  John  Ben- 
son, or  to  his  order.  Arthur  stood  in  the  relation  of  debtor  to  John,  and  that 
relation  was  not  altered  by  Arthur  not  keeping  the  money  in  his  pocket,  but 
paying  it  into  a  banker's  with  his  own  money.  It  is  absurd  to  say  that,  if 
persons  owed  the  testator  money,  and  they  kept  their  money  in  a  bank,  that 
money  would  pass  by  this  bequest.  Arthur  did  not  discharge  himself  by 
paying  the  money  into  Drummond's.  If  they  had  failed,  Arthur  would  still 
have  remained  liable  to  John.  Suppose  that  Arthur  had  died  insolvent,  could 
the  executors  of  John  have  intercepted  this  money  as  against  his  general 
creditors  ?  Unless  that  part  of  Arthur's  balance,  which  arose  from  the  moneys 
received  for  John,  can  be  strictly  said  to  be  the  money  of  John,  it  is  a  debt* 
and,  if  it  be  a  debt,  it  is  expressly  given  to  our  clients.  If  the  court  comes  to 
that  decision,  the  words  of  the  exception  will  still  operate  upon  the  balance  in 
the  Peterborough  bank. 
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Mr.  Purvis  appeared  for  the  next  of  kin  of  the  testator,  but  did  not  argue 
the  case. 

The  Vice-chancellor  : — The  only  point  to  be  considered  here  is,  what 
the  testator  meant  by  the  terms  which  he  has  used  in  his  will :  and,  admitting 
that  the  first  words  of  the  bequest  would  have  given  to  Mrs.  Parsons  and  Miss 
Acres,  all  the  money  that  was  due  and  owing  to  the  testator,  the  question  is, 
whether  the  exception  of  what  money  might  be  in  the  hands  of  any 
banker,  *will  not  comprehend,  not  only  that  balance  which  was  due  to  [*500] 
him  from  his  banker  at  Peterborough,  but  also  such  sum  of  money  in 
the  hands  of  Messrs.  Drummond,  as,  regarding  the  mode  of  dealing  between 
himself  and  his  brother,  was  considered,  by  the  testator,  as  his  own  money  at 
Drummond's. 

It  is,  I  think,  quite  clear,  from  what  is  stated  upon  the  master's  report,  that 
John  did  actually  look  upon  the  money  at  Drummond's  that  is,  that  portion  of 
it  which  his  brother  had  received  for  him,  and  afterward  paid  into  his  own  ac- 
count, as  his  (John's)  own  money.  He  has  expressly  referred  to  it  in  the  let- 
ters that  are  stated  in  the  report,  one  of  which  was  written  before,  and  the  other 
after  the  date  of  the  will.  In  the  former  of  those  letters  he  says :  "  As  I  am 
sot  in  want  of  money  at  present,  my  proportion  may  remain  at  Drummond's, 
until  I  come  to  town."  It  is  impossible  to  say  that,  at  that  time,  the  money 
which  his  brother  owed  to  him,  in  consequence  of  having  received  his  fees  and 
paid  them  into  Drummond's,  was  not  considered  by  him  as  his  own  money. 
Then,  in  the  letter  of  the  19th  of  January,  1825.  he  says  :  "With  regard  to 
my  money  that  is  idle  at  Drummond's  and  the  bank,  should  my  health  permit, 
I  propose  coming  up  earlier  than  usual  next  spring,  and  will  then  determine 
respecting  it." 

It  appears  that  the  course  of  dealing  pursued  by  Arthur  with  respect  to  the 
sums  of  money  which  he  received  on  account  of  John,  was  either  to  pay  debts 
which  John  owed  in  London,  or  to  purchase  stock  for  him.  Then  the  question 
is,  whether  the  words  of  the  exception  are  not  applicable,  not  only  to 
the  money  *in  the  hands  of  the  testator's  own  banker,  but  also  to  that  [^SOl] 
proportion  of  the  money  in  the  hands  of  Arthur's  banker,  which,  as 
between  Arthur  and  John,  was  admitted  by  Arthur,  and  was  considered  by 
John,  to  be  John's  own  money  in  the  hands  of  Drummond's.[1] 

Now  any  article  of  property  may  pass  by  words  of  description  which  do  not 
legally  and  strictly  describe  it,  provided  that  it  can  be  made  out  that  the  words 
do,  in  the  sense  in  which  the  testator  used  them,  describe  what  he  meant. 
Where  legatees  are  mentioned  in  a  will  by  names  which  they  never,  in  point 
of  fact,  had  ;  yet  they  will  take,  upon  its  being  proved  that  the  testator  intended 

[I J  A  tetUtriz,  whoM  penonal  estate  ooiwitted  ehiefty  of  etook,  after  l>equeathing  a  nomberof 
pecaniary  and  tpecifio  legaciee,  and  pviog  diieetiont  aa  to  her  funeral,  and  a  certain  lom  to  her  ex. 
ecttton  fur  their  troable,  bequeathed  whatever  remained  of  money  to  certain  pereons ;  it  wat  held 
that  the  wordi  **  whatever  remaine  of  money,"  referred  to  the  general  reeidoary  penonal  eetata. 
Ihw9on  V.  Oukain^  3  Keen,  14.    Bat  eee  Jfaim  v.  ifMui,  14  Johne.  Repi  1. 
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them.  So  if  a  testator  gives  his  Colton  estate,  it  has  been  decided  that  what« 
ever  he  is  shown  to  have  considered  as  part  of  his  Colton  estate,  will  pass  ; 
but  if  he  ^ives  his  estate  of  Colton,(a)  then  you  can  ouly  inquire  what  lands  he 
had  in  the  district  called  Colton. 

I  cannot  help  thinking  that  the  testator  used  the  expression  "  any  banker," 
for  the  purpose  of  comprehending,  not  only  the  money  that  would  be  in  the 
hands  of  his  Peterborough  bankers,  but  also  the  money  that  would  be  in  the 
hands  of  Messrs.  Drummond,  in  the  way  in  which  it  appears  to  have  been  ;  and 
I,  therefore,  think  that  that  money  does  pass  by  those  words.[l] 


[•502]  ♦Farmer  v.  Martin. 

1838 :  37th  Fehrnty. —AppoinimenU 

A.  hmvin|r  a  power  to  mppoint  lO.OOOZ.  mmongrtt  his  yonng^er  children,  appoints  it  to  them  equally,  r»- 
■ervingr  to  himielf  a  power  of  revocatioii  at  to  5000/.,  which  he  afterwarda  irreTocablj  appoiDta  to 
E.,  one  of  the  children,  in  eonaideration  of  her  havin^f  agreed  to  apply  part  of  it  in  payaaent  of  hia 
debta.  Afterwards  A.,  by  a  deed,  to  which  E.  ia  also  a  party,  re? okes,  with  her  consent,  the  bat 
appointment,  aa  to  2500/.,  and,  in  pursuance  of  all  powers,  appoints  that  sum  to  a  child  by  a  second 
marriage,  and  confirms  E.'s  title  to  the  remainder  under  the  former  appointment.  Held,  that  the 
appointment  of  the  50002.  being  Toid,  the  appointment  of  the  SSOO/^mnat  alao  fiuL 

By  indentures  of  lease  and  release,  of  the  11th  and  12lh  of  February,  1771, 
estates,  in  the  counties  of  Cambridge,  Worcester  and  Gloucester,  were  con- 
veyed to  Thomas  Martin  the  elder,  for  life,  with  remainder  to  his  first  and 
other  sons,  in  tail  male ;  and  Thomas  Martin  the  elder,  was  empowered  to 
demise  any  part  of  the  estates,  to  trustees,  for  a  term  of  years,  to  commence 
from  his  death,  upon  trust  to  raise  10,000Z.  for  the  portion  or  portions  of  all  and 
every  or  any  of  his  child,  or  children,  other  than  an  eldest  or  only  son,  such 
sum  to  be  paid  to  or  amongst  such  child  or  children,  in  such  shares,  and  at 
such  times,  and  subject  to  and  under  such  powers  of  revocation,  conditions, 

(a)  See  1  Powell  on  Deviaaa,  edited  by  Mr.  Jarman,  p.  470,  note.  This  work  appean  to  be  one 
of  the  moat  useful  that,  of  late  years,  has  been  given  to  the  profeaaion. 

[1]  ••  I  may  obaenre  generally  on  the  leoeption  of  eztrtnaic  evidence,  with  a  view  to  aid  the  eon- 
atruetion,  and  give  explanation,  not  to  alter  or  control  the  aense— a  purpose  for  which  it  can  never 
be  received— that  there  is  a  manifest  difference  between  the  declarations,  whether  verbal  or  written 
of  a  testator,  and  the  proof  of  facts  and  circamstanoes,  by  the  knowledge  of  which  the  eoart,  when 
eatled  upon  to  conatrae,  may  be  placed  in  the  aame  aitaatiou  with  the  party  who  made  the  instru- 
ment, and  may  be  thereby  the  bettor  able  to  underatand  hia  meaning."  Lord  Brougham,  in  Ouy  v. 
Sharp,  I  Myl.  &>  K.  589.  •*  In  cases  which  require  it,  the  court  may  look  at  external  circum- 
stances,  and,  consequently,  receive  evidence  of  such  circumstances  for  the  purpose  of  ascertaining 
the  meaning  of  the  terms  used  by  the  testator.  But  parol  evidence  is  not  to  be  resorted  to,  except 
for  the  purpose  of  proving  facto  which  make  intolligible  something  in  the  will,  which,  wiihout  the 
aid  of  extrinsic  evidence  cannot  be  understood."  CUment9on  t.  Oundf,  i  Keen,  309.  See  further 
Pyeroft  v.  Gregory,  4  Rusa.  526.  Low  ▼.  Un-d  Huntington,  id.  533,  noto.  Wtall  v.  Rieo,  9 
Buna.  '&.  M.  251.  Boy$  ▼.  WiUianu,  id.  689.  S.  C.  3  Sim.  563,  reversed.  King  v.  Badely,  3 
Myl.  &  K.  417.  Mann  v.  Mann,  14  Johns.  Rep.  1.  WiUi^mo  v.  Crory,  4  Wend.  448.  SekMibor 
T.  Jachoon,  3  Wend.  13. 
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provisoes,  limitatioDs,  declarations  and  agreements,  as,  in  the  deed  or  deeds  by 
which  the  power  should  be  exercised,  should  be  inserted  and  declared.  By 
indentures  of  lease  and  release,  of  the  21st  and  22d  of  Seplember,  1778,  estates 
in  Surrey  were  settled  to  the  same  uses,  and  subject  to  a  similar  power  ;  but 
they  were  to  be  auxiliary  only  to  the  other  estates  in  raising  the  10,000/. 

In  1794,  Thomas  Martin  the  elder,  having  then  living  two  children  only, 
namely,  the  plaintiff,  Judith  Farmer,  and  the  defendant,  Eleanor  Martin,  by  an 
indenture,  dated  the  16th  of  July  in  that  year,  after  reciting  that  he  was 
desirous  of  providing  portions  for  his  two  daughters,  pursuant  to  the 
before-mentioned  *  powers,  in  exercise  of  those  powers,  demised  the  [*503] 
estates,  to  George  Martin,  for  one  thousand  years,  to  be  computed  from 
the  day  of  his  decease,  upon  trust  to  raise  10,000/.,  for  the  portions  of  his  two 
daughters,  and  to  pay  the  same  to  them,  in  equal  shares,  with  interest  at  4  per 
cent.,  from  his  decease;  and  he  declared  that  the  portions  should,  upon  the 
execution  of  the  indenture,  become  vested  and  transmissible  interests  in  his 
two  daughters :  provided  that  it  should  be  lawful  for  him,  by  deed  or  will,  to 
revoke  or  to  vary  the  appointment  by  appointing  more  of  the  10,000/.  to  one 
than  to  the  other  of  his  daughters,  or  by  appointing  the  same  to  them  or  either 
of  them,  or  to  such  other  child  or  children  as  he  might  thereafter  have»  except 
an  eldest  or  only  son. 

In  1796,  George  Martin,  the  trustee  of  the  term,  died,  having  appointed  the 
defendant,  the  Rev.  Joseph  Martin,  his  executor.  In  1804,  Thomas  Martin 
the  elder,  being  desirous  that  the  interest  of  his  two  daughters  in  a  moiety  of  the 
10,000/.,  should  become  irrevocable,  by  an  indenture  dated  the  27th  of  March, 
in  that  year,  in  pursuance  of  the  power  reserved  by  the  deed  of  the  16th 
July,  1794,  absolutely  and  irrevocably  appointed  5,000/.,  part  of  the  10,000/., 
to  his  two  daughters,  in  equal  shares*  but  such  last-mentioned  appointment 
was  not  to  prevent  his  exercising  the  power,  reserved  by  the  deed  of  July, 
1794,  as  to  the  remainder  of  the  10,000/. 

In  1806,  Thomas  Martin  the  elder,  being  in  embarrassed  circumstances, 
and  having  an  illegitimate  son,  the  defendant,  Thomas  Martin  the 
younger,it wasarranged,between  himand  his  daughter  Eleanor, thai  *he  [*504] 
should  make  an  irrevocable  appointment  of  the  remaining  5,000/.  to 
her,  and  that  she  should  assign  part  of  that  sum  for  the  benefit  of  his  cre- 
ditors and  make  a  provision,  for  Thomas  Martin  the  younger,  out  of  the  re- 
mainder. In  pursuance  of  this  arrangement,  Thomas  Martin  the  elder,  by  a 
deed  poll  of  the  26th  of  November,  1806,  (after  reciting  the  several  deeds  before 
mentioned,)  by  force  of  the  powers  given  to  him  by  those  deeds,  and,  particu- 
larly, by  the  deed  of  the  27th  of  March,  1804,  in  consideration  (as  it  was  ex- 
pressed) of  his  natural  love  and  affection  for  his  daughter  Eleanor,  irrevocably 
appointed,  to  her,  5,000/.,  the  remainder  of  the  10,000/. :  and  Eleanor  Martin, 
by  an  indenture  of  the  18th  of  April,  1807,  assigned  to  Thomas  Martin,  the 
younger,  a  moiety  of  the  last-mentioned  5,000/.,  but  she  refused  to  assign  any 
part  of  that  sum  for  the  benefit  of  her  father's  creditors. 
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In  1801,  Thomas  Martin,  the  elder,  married  Anne  Payne,  and  had  issue, 
by  her  the  defendants,  James  Thomas  Martin,  and  Ann  Martin :  and,  by  a 
deed  poll  of  the  6th  of  August,  1819,  executed  by  Thomas  Martin  the  elder, 
and  his  daughter  Eleanor,  after  reciting  the  deed  poll  of  the  26th  of  Novem- 
ber, 1806,  and  that  Thomas  Martin  the  elder,  was  desirous  of  revoking  the 
appointment,  thereby  made  in  favor  of  Eleanor  Martin,  so  far  as  related  to 
2,500/.,  part  of  the  5.000/,  thereby  appointed,  and  of  absolutely  appointing  the 
2,500/.,  the  former  appointment  of  which  was  intended  to  be  thereby  re- 
voked, to  or  in  favor  of  Ann  Martin,  and  that,  in  consideration  of  Thomas 
Martin  the  elder,  having  agreed  to  secure,  to  Eleanor  Martin,  an  annuity  of 

250/.,  during   her  natural   life,  if  she  should  so  long  live,  Eleanor 
[*505]    Martin  had  agreed  to  join  in  executing  *the  present  deed  poll,  in  order 

to  testify  her  consent  to  Thomas  Martin  the  elder,  revoking  the  ap- 
pointment of  the  2,500/.,  as  appointed  by  the  deed  poll  of  26th  of  November, 
1806,  and  to  his  appointing  the  same  in  favor  of  Ann  Martin,  in  the  manner 
after  mentioned,  and  also  to  confirm  such  appointment,  as  far  as  was  in  her 
power :  it  was  witnessed  that,  in  pursuance  of  the  agreement,  and  of  the 
annuity  of  250/.,  intended  to  be  secured,  by  Thomas  Martin  the  elder,  to 
Eleanor  Martin,  to  commence  from  the  date  thereof,  Thomas  Martin  the  elder, 
with  the  privity  of  Eleanor  Martin,  and  in  exercise  of  all  powers  enabling 
him  in  that  behalf  revoked  the  appointment,  made  by  the  deed  poll  of  the  26th 
November,  1806,  of  and  concerning  2,500/.,  part  of  the  6,000/.  thereby  ap- 
pointed in  favor  of  Eleanor  Martin,  and  he  appointed,  and  Eleanor  Martin 
ratified  and  confirmed,  the  said  2,500/.,  unto  Ann  Martin,  and  declared  that  the 
same  sum  should,  immediately  upon  the  execution  thereof,  be  a  vested  interest 
in  her,  and  as  such,  transmissible  to  her  executors,  administrators  and  assigns, 
absolutely  and  wholly  acquitted  and  discharged  from  any  control,  power  or 
claim  of  Thomas  Martin,  the  elder,  or  of  Eleanor  Martin  :  and  it  was  thereby 
provided  that  nothing  therein  contained  should  extend  or  be  construed  to  extend 
to  afiect  or  render  void  the  appointment,  made  by  the  deed  poll  of  the  26th  of 
November,  1806,  of  the  sum  of  2,500/.,  the  other  part  of  the  5,000/.  thereby  ap- 
pointed in  favor  of  Eleanor  Martin  absolutely,  but  that  she  should  continue  fully 
and  absolutely  entitled  to  the  same  sum  of  2,500/.  in  the  same  manner  as  she  would 

have  been  entitled  thereto  if  the  present  deed  poll  had  not  been  executed. 
[*506]      *In  July,  1821,  Thomas  Martin  the  elder  died. 

The  bill  was  filed,  by  Mr.  and  Mrs.  Farmer,  against  James  Thomas 
Martin,  Thomas  Martin  the  younger,  Ann  Martin,  the  Rev.  Joseph  Martin, 
and  Sir  Anthony  Lechmere  and  John  Williams  Martin,  who  were  the  trustees 
of  Mr.  and  Mrs.  Farmer's  marriage  settlement,  and  also  against  Peter  Earn- 
shaw,  who  was  in  possession  of  the  deed  poll  of  the  26th  of  November,  1806. 
It  alleged  that  Sir  A.  Lechmere  and  John  Williams  Martin  were,  as  trustees 
of  the  plaintiff's  marriage  settlement,  entitled  to  2,500/.  part  of  the  10,000/. 
under  the  indenture  of  the  27th  of  March,  1804  ;  and  that  the  deed  poll  of  the 
26ih  of  November,  1806,  having  been  made  under  the  circumstances  before 
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Staled,  was  fraudulent  and  void,  as  against  the  plaintiffs,  and  that  the  plaintiff 
Judiih  Farmer,  or  the  plaintiff  Thomas  Farmer,  in  her  right,  was,  under  the 
indenture  of  the  1 6th  of  July,  1794,  entitled  to  the  farther  sum  of  2,500/.9  other 
part  of  the  10,000/. 

The  bill  charged  that  Thomas  Martin  the  elder  had,  in  August,  1819,  no 
right  or  power  to  execute  the  deed  poll  of  the  6th  of  that  month. 

The  bill  prayed  that  the  10,000/.  might  be  raised,  by  sale  or  moitgago  of  the 
estates,  and  that  the  deed  poll  of  the  26th  of  November,  1806,  might  be  declared 
to  have  been  executed,  by  Thomas  Martin  tlie  elder,  in  fraud  and  violation  of« 
or  contrary  to  the  true  intent  and  meaning  of  the  settlements  of  the  1 1th  and 
12th  of  February,  1771,  and  2 1st  and  22d  of  September,  1778,  and  that  the 
same  was  null  and  void  or  voidable,  as  against  the  plaintiffs ;  and  that 
Earnshaw  might  be  ^decreed  to  deliver  up  that  deed  poll,  to  be  can*  [*507] 
celled  :  and  that  the  10,000/.  might  be  paid,  in  moieties,  to  the  plaintiffs 
Judiih  Farmer  and  Eleanor  Martin  ;  and  that  2,500/.,  being  one-half  of  Judith 
Farmer's  share,  might  be  paid,  to  Sir  Anthony  Lechmere  and  John  Williams 
Martin,  upon  the  trusts  of  the  plaintiff's  marriage  settlement,  and  that  the  other 
half  of  such  share  might  be  paid  to  the  plaintiff  Judiih  Farmer,  or  to  the  plain* 
tiff  Thomas  Farmer,  in  her  right,  and  that  it  might  be  declared  that  Thomas 
Martin  the  elder  had,  in  August,  1819,  no  right,  power  or  auihority  to  make  or 
execute  the  deed-poll  of  the  6ih  of  that  month,  and  that  the  same  was  wholly 
void,  as  against  the  plaintiffs,  and  that  it  might  be  set  aside  accordingly.  Eleanor 
Martin  died,  after  having  put  in  her  answer.  The  defendant  Thomas  Martin 
the  younger,  was  her  executor,  and  the  suit  was  revived  against  him. 

There  was  no  evidence  that  the  annuity  of  250/.  had  been  ever  paid,  or 
granted  to  Eleanor  Martin. 

Mr.  Treslove^  Mr.  Bickersteth,  and  Mr.  Mathews,  for  the  plaintiffn,  said  that 
the  decdf-poU  of  1806  contained  no  power  of  revocation,  and  that,  therefore, 
Thomas  Martin  the  elder  could  not,  by  the  deed  of  1819,  affect  the  appoint- 
ment made  by  the  deed-poll  of  1806  :  that  the  deed  of  July,  1794,  remained  in 
force  as  to  the  5,000/.  not  irrevocably  appointed  by  the  deed  of  1804,  the  deed 
of  1806  being  void.    Daubeny  v.  Cockbum\a) 

Mr.  Sugdun,  and  Mr.  Turner,  for  the  defendant  Thomas  Martin  :— 
This  defendant  is  entitled  to  2,500/.  in  his  own  *right,  and  to  2,500/.    [*508] 
AS  the  representative  of  Eleanor  Martin. 

The  deed  of  1819,  so  far  as  respects  the  2,500/.  not  appointed  to  Ann^ 
operates  as  a  confirmation  of  the  appointment  of  1806.  To  give  effect  to  an 
appointment,  it  is  not  necessary  to  use  any  precise  form  of  words.  A  mere 
recital  that  the  party  has  made  an  appointment,  is  a  sufficient  indication  of 
intention  to  vest  the  fund  in  the  appointee.  The  proviso  in  the  deed  of  1819 
amounts  to  an  appointment. 

But,  if  this  view  of  the  case  cannot  be  supported^  Thomas  Martin  the  younger 

(ff)  1  Mar.  6M. 
Vol..  n.  36 
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18  entitled  lo  5,000/.  ai  the  represeutatiYe  of  Eleanor  Martin  ;  for»  if  the  deed 
of  1806  cannot  be  maintained,  Eleanor  Martin  took  nothing  under  it,  and,  there- 
fore, she  could  make  no  asaignment  to  Ann  Martin.  It  is  impossible  to  sup* 
port  the  deed  of  1819,  unless  the  deeds  of  1806  and  1807  are  maintained ;  for 
Eleanor  did  not  intend  to  direst  herself  of  any  pert  of  the  fund,  unless  Thomas 
Martin  should  take  what  was  given  to  him.  The  deed  of  1819  is  one  entire 
Agreement  between  the  parlies.  The  contract  between  the  parties  was  entire ; 
and  if  part  of  it  cannot  take  effect,  it  must  altogether  fall  to  the  ground ;  and, 
consequently,  the  appointment  of  July,  1794,  must  prevail. 

Mr.  Fepys^  and  Mr.  Knightf  for  the  defendant  Ann  Martin,  contended  that, 
the  deed  of  1806  being  void,  the  power  of  Thomas  Martin  the  elder«  under  the 
deed  of  1804,  was  not  affected  by  it,  and  remained  capable  of  being  eiercised ; 
and  that  he  had  exercised  it  by  the  deed  of  1819 :  that  there  was  no 
[*509]  evidence  *to  affect  the  claim  of  Ann  Martin :  as  the  answers  of  Eleanor 
and  Thomas  Martin,  which  had  been  read  in  support  of  the  case  made 
by  the  plaintiffs,  could  not  be  used  against  Ann  Martin  :  that  the  title  of  the 
assignee  could  not  be  impeached  by  the  answer  of  the  assignor ;  and  that, 
therefore,  the  answer  of  Eleanor  Martin,  or  of  any  person  claiming  under  her, 
could  not  affect  the  right  of  Ann  Martin.    Lord  Teynham  v.  WtbbJIJb) 

Mr.  Barber^  for  the  defendant  Earnshaw,  said  that,  as  the  plaintiffs  had  ex- 
amined him  as  a  witness,  they  must  pay  him  his  costs.    Harvey  v.  Te&friff<.(c) 

Mr.  Treslaoe,  in  reply,  said  that  the  plaintiffs  were  under  the  necessity  of 
making  Earnshaw  a  party  to  the  suit,  because  he  had  the  deed-poll  of  Novem- 
ber, 1806,  in  his  custody,  and  refused  to  deliver  it  up,  although  he  admitted,  in 
his  answer,  that  he  did  not  claim  to  be  a  trustee  of  that  deed-poll,  or  to  be  en- 
titled to  any  interest  under  it,  but  merely  alleged  that  he  had  been  advised  thai 
lie  'should  not  be  justified  in  delivering  it  up  to  be  cancelled. 

Mr.  Girdlestone  and  Mr.  Joseph  Martin,  appeared  for  the  other  parties. 

The  Vics-Chakcbllor  : — The  principal  question  to  be  considered  in  this 
case,  is  what  effect  is  to  be  frtven  to  this  deed  poll  of  1819  ;  because,  if  thai 
instrument  is  capable  of  operating  as  the  original  eiecution  of  the  power,  then 
it  would  operate  so  as  to  give  2500/.  to  Ann  Martin,  and  the  other 
[*510]  2500/.  to  Eleanor ;  and  the  question  is  whether,  *upon  the  fair  con- 
struction of  this  deed,  it  can  be  taken  to  have  that  operation. 

Now  this  deed  poll,  to  which  Thomas  Martin  the  elder,  and  Eleanor  Martin, 
lire  parties,  recites  the  deed  poll  of  November,  1806,  at  length ;  and  then  it 
fMToceeds :  **  Whereas  the  said  Thomas  Martin  is  desirous,''  [His  Honor  here 
read  the  deed  poll  of  1819  ;]  so  that  it  is  clear,  upon  the  face  of  this  deed,  thai 
there  wa«  no  otherwise  an  intention  to  deal  with  the  property,  than  by  the  exe- 
cution of  a  supposed  power  of  revocation,  and  new  appointment,  after  the  revo- 
cation had  Uken  effect,  of  25002.  to  Ann  Martin,  and  a  ratification  to  Eleant>r 
»*-not  an  appotntmeot  of  '25(X)/.,  absolutely  and  independently  to  her,  but  only 

ik)  9  Ves.  198L  («)  1  Jao.  Sl  Walk.  197. 
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a  declaration  thai  this  iostrument  should  not  impeach  or  affect  the  title  that  she 
had  by  the  deed  poll  of  Noreisber,  180d,  but  that  she  should  remain  en|i|led  to 
the  2500/.y  part  of  the  5000/  appointed  by  that  deed  poll,  in  the  same  manner 
as  she  would  have  been  entitled  if  the  deed  of  1819  had  not  been  executed. 

Now,  in  order  to  see  what  the  parties  intended,  one  must  consider  the  cir- 
cumstances under  which  the  deed  of  1819  was  executed  ;  because  it  is  plain 
to  me  that  Eleaifor  Martin  and  her  father  were  acting  upon  the  supposition  that 
Eleanor  had  a  complete  title  by  the  deed  poll  of  November,  1806,  and  the 
father  did  not  mean  to  give  her.  by  the  deed  of  1819,  any  other  title  than  such 
as  the  deed  of  November,  1806,  had  already  given  her :  and.  (as  I  think,)  it  is 
impossible  to  take  this  instrument  as  an  appointment,  de  novo^  of  the  5000/. 
between  the  two.  It  would  be  a  most  extraordinary  thing  to  hold  that, 
(because  the  father,  *in  this  instrument,  has  used  a  general  expression  [*511] 
in  the  clause  of  revocation,  namely,  he  does,  '*  in  pursuance  of  all 
powers,  &c.,  revoke,"  without  repealing  those  words  when  he  comes  to  make 
the  appointment,)  it  is  to  be  taken  as  an  absolute  appointment  to  Ann,  of  2500/. ; 
when  it  is  perfectly  clear,  upon  the  face  of  the  instrument  itself,  that  it  was  not 
intended  to  operate  as  an  appointment,  to  Eleanor,  of  the  sum  of  2500/.,  under 
the  power  contained  in  the  deed  of  1804.  It  does  appear  to  me,  therefore,  that 
this  deed  cannot  be  set  up,  on  the  part  of  Ann  Martin,  as  an  instrument  giving 
to  her  2500/. 

Then  the  question  will  be,  if  Ann,  (whose  title  can  only  be  found  under  the 
deed  of  1819,)  cannot  take  upon  the  face  of  the  instrument,  by  means  of  the 
exercise  of  the  power  of  appointment,  which  was  vested  in  the  appointor  by  the 
deed  of  1794,  and  confirmed  by  the  deed  of  1804,  whether  the  deed  of  1806  can 
stand  ?  Now  it  does  appear  to  me,  from  what  has  been  read  from  the  answer 
of  Eleanor  Martin,  and  from  the  answer  of  Thomas  Martin,  that  tliere  is 
enough  evidence  to  show  that  there  was  such  a  course  of  dealing  between 
Eleanor  and  her  father,  for  the  benefit  of  the  father  and  Thomas  Martin,  (who 
in  no  way  could  have  taken  under  the  appointment,  whose  interest,  ihereCBre, 
is  in  fact  the  interest  of  the  father,  because,  so  far  as  a  provision  could  be  made, 
circuitously,  for  Thomas,  out  of  the  residue,  the  father  did  take  the  benefit,) 
that  the  deed  of  1806,  did  proceed  upon  a  footing,  which,  in  a  court  of  equity, 
is  always  held  to  vitiate  the  sppointment  altogether.  I  think,  therefore,  that 
upon  the  face  of  the  deed  of  1819,  Ann  takes  nothing. 

*My  opinion  is  that  the  instrument  of  1819  was  intended  to  be,  what  [*512j 
it  appears  to  be,  that  is,  an  execution  of  a  power  which  the  parties  sup- 
posed to  exist,  but  which,  in  p<»nt  of  fact,  did  not  exist,  and  not  as  an  original 
appointment. 

It  would,  I  think,  be  extravagant  to  suppose  that  this  instrument  could  be 
taken  as  an  assignment,  by  Eleanor,  to  Ann,  of  2500/. ;  when,  in  point  of  fact, 
the  instrument  itself  shows  quite  a  different  intention  between  the  parties.  It 
is  quite  clear  that  Eleanor  only  supposed  she  w;as  confirming  that  which  the 
father  might  appoint,  and  not  that  she  was  making  an  ^signment ;  and^  it  it 
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18*29.— Snlton  ▼  Mtthiter. 

were  so,  it  must  be  proved,  (which  has  not  been  done,)  that  there  was  a  consi- 
deration. The  mere  circumstance  of  an  agreement  to  pay,  without  proof  of 
payment,  never  can  be  taken  as  a  consideration. 

The  result  of  my  opinion  will  be,  that  2500/.  of  the  sum  remaining  to  be 
appointed,  must  be  paid  to  the  trustees  of  Mrs.  Farmer's  settlement,  and  8500/. 
will  go  to  herself  and  iier  husband.  As  to  the  other  5000/.,  it  will  go  to  the 
personal  representative  of  Eleanor  Martin. 

Next  with  respect  to  the  costs  : — As  the  suit  was  rendered  necessary  by  the 
dealing  between  Thomas  Martin  the  elder,  and  Eleanor  Martin,  the  costs 
of  the  plaintiffs  must  be  paid  out  of  that  lady's  share  of  the  10,000/.  The  plain- 
tiffs  must  pay  the  costs  of  James  Thomas  Martin,  Mr.  Earnsbaw,  and  the  trua* 
lee  of  the  term,  and  must  be  repaid  the  amount  out  of  £leanor*s  8hare.[l] 


[•613]  •Sutton  t;.  Mashiter. 

1839 :  2d  March. — Injunction. 

If  A  caaio  for  the  adininwtration  of  Assets  hts  been  heard  for  forther  direetioiis,  and  the  exe« 
caton  have  paid  their  balances  into  court,  an  injunction  will  be  granted  to  restimin  an  aetioQ, 
against  the  ezecators,  for  breaches  of  coTcnant  in  a  lease  granted  to  the  testator,  and  Ihm 
matter  will  be  directed  tu  ascertain  the  damages. 

The  testator,  in  this  cause,  had  held  a  farm  and  buildings  under  a  lease. 
The  suit  was  instituted  for  the  administration  of  his  estate ;  and  the  usual 
decree  had  been  made.  No  claim  of  any  debt  or  damages  having  been  brought 
in,  the  master  reported  accordingly.  The  caus6  was  then  heard  for  furihet 
directions ;  and,  in  pursuance  of  the  decree,  the  executors  had  paid  into  court 
all  their  balances  belonging  to  the  estate.  The  lessor  afterw«irds  commenced 
an  action  against  the  eiecutors,  as  executors,  for  breaches  of  the  coTenant  to 
repair,  contained  in  the  lease;  and  was  proceeding  to  trial  at  tbe  next  assizes, 
.  Mr.  Bickersteih  and  Mr.  /aco6,  for  tbe  executors,  now  moved  for  an  injunc* 
tion  to  restrain  the  action. 

Mr.  Barber t  for  the  lessor,  opposed  the  motion,  and  said  that,  after  a  decree 
for  the  administration  of  a  testator's  estate,  the  court  would  restrain  an  action 
by  a  creditor,  for  a  debt,  because  a  debt  was  an  ascertained  sum ;  but  that,  in 
this  case,  the  damages  were  not  ascertained ;  and  the  roaster  had  no  juris- 
diction to  decide  whether  there  had  been  any  breach  of  covenant,  or  not :  that 
it  was  quite  another  question  whether  the  court  would  restrain  tbe  plaintiff  in 
the  action,  from  taking  out  execution,  after  verdict. 

[I]  Vide  £#<  ▼.  Fernie,  1  Bear.  483.  If  the  donee  of  a  power  appoint  the  fond  to  one  of  the  ob- 
jects of  the  power,  under  an  understanding  that  the  lalter  is  to  lend  the  fund  to  the  former,  allhongh 
on  good  security,  the  appointment  is  bad.  Arnold  r.  Hordwick^  7  Sim.  348L  A  power  of  appoint* 
hig  a  fttnd  between  A.  B.  and  C,  is  well  ezecnted  by  sn  appointment  between  A.  B.  and  the  has* 
band  of  C. ;  bat  an  appointment  lo  aneh  hosband  of  a  share  of  the  fund,  after  deducting  therefrooi 
a  debt  doe  to  the  appointor  is  an  invalid  ezecntion  of  the  power,  so  far  at  regards  the  direction  ta 
deduot    Utwitt  t.  Lord  Daert,  9  Keen,  629. 
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1639.— DtTcnport  ▼.  Minnen. 

The  Vice-Chancbllor  : — It  is  clear  that  the  court  will  not  allow 
this  person  who  is  in  the  character  of  a  creditor,  to  go  on  with  his  *ac-  [*514] 
tion.  It  may  be  ascertained,  by  the  master,  as  well  as  it  could  be  by  a 
jury,  whether  any  breach  of  covenant  has  been  commilted,  and  what  is  the 
amount  of  the  damage :  and,  therefore,  I  vhall  grant  the  injunction  without 
costs,  and  refer  it  to  the  master  to  ascertain  the  amount  of  the  damages  in 
respect  of  the  alleged  breaches  of  covenant. 


Davenport  v.  Manners. 


3d  Mtreh. — Practice, — Di9mU&al  of  bitt. 

If,  between  the  ^j'm^  of  a  notiea  of  motion  to  diimies,  and  the  mtkin;  of  the  motion,  the 

plaintiff  obtains  an  order  to  amend,  the  plaintiff  must  paj  the  coeu  of  the  motion,  but  no 

order  will  be  made  upon  it. 

The  defendant  had  given  a  notice*  of  motion  to  dismiss  the  bill,  for  want  of 
prosecution  ;  but,  before  the  motion  could  be  made,  the  plaintiff*  had  obtained» 
at  the  rolls,  an  order  to  amend  the  bill,  as  of  course. 

Mr.  Kott  for  the  defendant,  now  moved  to  dismiss  the  bill,  according  to  the 
police. 

Mr.  Norton^  for  the  plaintiff,  opposed  the  motion,  on  the  ground  of  theplaio-^ 
tiff  having  obtaiued  the  order  to  amend. 

The  Vice-Chancellor  said  that,  as  the  plaintiff  had  obtained  an  order  to 
amend  his  bill,  before  the  motion  to  dismiss*  was  made,  he  could  not  make  any 
order  upon  that  motion,  but  that  the  plaintiff  must  pay  the  costs  of  it  to  the 
defendant. 


*Davis  V,  Davis.  [*616j 

1829  ;  Sd  March. — Practice^^Injunetion. 

The  cummon  injunction  is  not  diseoWed  bj  the  plaintiff  obtainin|^  an  order  to  amend  witboot 
sating  the  injunction,  unless  the  record  is  altered. 

In  this  case  the  common  injunction  had  issued.  The  plaintiff,  afterwards, 
obtained  an  order  to  amend  his  bill,  without  saving  the  injunction  :  the  question 
was,  whether  the  obtaining  of  the  order  to  amend,  did,  of  itself,  discharge  the 
injunction. 

The  Vice  Chancellor  said  that  the  injunction  was  gone,  unless  the  record 
was  altered.[l] 

Mr.  Knight  for  the  plaintiff. 

Mr.  Sugden  for  the  defendant. 

[1]  Vide  Orant  v.  Orani,  ante  14.  Homi  v.  WaUon,  ante  65,  86  note.  Piek$rimg  v.  HoasM. 
ante  488,  and  note  ibid. 


517  CASES  IN  CHANCERY. 


18^.— Hodgson  t.  Mormy. 


Hodgson  v.  Murray. 

1829  ;  4th  March. — Promissory  Note. — Injunction. 

Coartt  of  equity  have  a  concorrent  juriadiction  with  the  eoiirta  of  law  in  relieringr  againat 
oory  notea,  taken  when  OTer-dae, 

The  bill  prayed  that  a  promissory  note,  for  8,0001.,  which  had  been  given, 
by  the  plaintiff,  to  Rowland  Stephenson,  and  which  the  latter,  after  it  became 
due,  had  delivered  to  the  defendant  as  a  security  for  a  debt  to  a  greater  amount, 
due  from  him  to  the  defendant,  might  be  delivered  up  to  be  canceDed,  and  that 
the  defendant  might  be  restrained  from  proceeding  in  the  action,  which  he  had 
commenced  against  the  plaintiff,  upon  the  note.  The  bill  alleged  that  Stephen- 
son had  agreed  to  advance  the  6,0000/.,  to  the  plaintiff,  to  enable  him  to  pay 
for  an  estate  which  he  had  contracted  for ;  that  the  contract  failed,  and  conse- 
quently that  nothing  was  ever  advanced  upon  the  note,  and  that  the 
[*516]  note  was,  from  inadvertence,  left  in  Stephenson*s  hands.  *The  de- 
fendant, by  his  answer,  denied  any  knowledge  of  the  transactions  be- 
tween Stephenson  and  the  plaintiff:  he  admitted  that,  when  Stephenson  pro* 
duced  the  note  to  him,  Stephenson's  endorsement  on  it  was  cancelled  :  that  the 
reason  assigned  by  Stephenson  for  the  cancellation,  was  to  prevent  the  amount 
being  recovered  in  case  the  note  should  be  lost,  and  that  Stephenson  afterwards 
re-endorsed  it. 

Mr.  Sugdftn  and  Mr.  Ching^  for  the  plaintiff,  said  that  a  person  who  took  a 
note  when  it  was  over-due,  held  it  subject  to  all  the  equities  that  it  was  liable 
to  in  the  hands  of  the  original  holder  :[l  J  that,  although  the  plaintiff  might  avail 
himself  of  that  defence  in  a  court  of  law,  this  court  was  not  ousted  of  its  juris- 
diction ;  and  they  referred  to  Byne  v.  Vivian^{a)  Byne  v.  Poiterjfi)  Brom" 
ley  V.  Holland^{c)  and  Watkins  v.  Maule.{d) 

Mr.  Home^  Mr.  Burge,  and  Mr.  Swantif  for  the  defendant,  said  that  the 
court  could  not  direct  that  the  bill  should  be  delivered  up  to  be  cancelled,  as 
the  defendant  might  sue  Stephenson,  if  he  could  not  sue  the  plaintiff,  for  the 
amount ;  that  the  principle  on  which  the  plaintiff  sought  relief  was  originally, 
established  in  the  courts  of  law,  and  was  not  adopted  by  them  from  this  court ; 
that  the  bill  sought  to  oust  the  courts  of  law  of  their  jurisdiction  in  a  case  where 
they  did  complete  justice,  and  that,  therefore,  the  plaintiff  had  no  right  to  apply 
to  this  court  for  its  extraordinary  interference  :  that  the  answer  did  not  show 
that  there  was  nothing  due  on  the  note  as  between  the  plaintiff  and 
[*517]  Stephenson,  but  stated  that  the  ^defendant  knew  nothing  of  the  trans- 
actions between  the  plaintiff  and  Stephenson,  and  therefore  the  plain- 

(e)5Vea.604.    (6)  ibid.  609.    (c)  IMd.  610,  and  7  Vea.  3.    (^  S  Jac.  &  Walk.  )r37.  aee  944. 

[!]  Vide  Andrews  ▼.  Long,  13  Poteia,  65.  Johnson  v.  Bloodgood^  1  Juhna.  Caa.  15.  Sshnnf 
f,  Rathbun,  id.  331.  Jonss  r,  Caswell,  3  Johns.  Caa.  99.  Hendricks  ▼.  Judah,  1  Johna.  Rep.  319. 
Lansing  v.  Oaine,  9  Johna.  Rep.  300.  O'Calloghan  ▼.  Saw^r,  5  Johne.  Rep.  118.  Lansing  T. 
Lansing,  8  Johna.  Rep.  454.    Andsrs&n  t.  Van  Alsn,  19  Johna.  Rep.  343^ 
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liff  bad  noc  proved,  as  he  ought  to  have  done,  that  there  was  nothing  due  from 
the  one  to  the  other :  that  the  plaintiff,  by  suffering  the  note  to  remain  in  Ste« 
phenson^s  hands,  had  enabled  the  latter  to  commit  a  fraud  upon  the  defendant, 
and  had  been  guilty  of  greater  negligence  than  the  defendant  had :  that  the 
defendant,  if  permitted  to  go  to  trial,  might  be  able  to  prove  facts  from  which 
a  jury  would  infer  that  the  plaintiff  suffered  Stephenson  to  retain  the  note  for 
the  purpose  to  which  it  had  been  applied,  and  would  thereby  get  rid  of  the 
equity  arising  from  the  defendant's  having  taken  it  when  it  was  over^due. 

The  VicE-CHANctLLOR : — This  is  a  very  suspicious  case  on  the  part  of  the 
defendant 

Although  a  court  of  law  may  not  allow  the  defendant  to  recover  upon  this 
note,  it  is  no  reason  that  this  court  should  be  deprived  of  its  jurisdiction.  It 
appears  to  me  to  be  a  question  that  ought  to  be  further  inquired  into  in  this 
court. 

Motion  granted  .[1] 


•The  Attorney  General  t;.  Solly.  t*S18] 

18S9;  7th  Mtreh.— ifecMiif.— TrMlM. 

A  triMtM  •r  A  eharttj  etUte,  who  had  ived  the  btlaneOT  of  the  nnts  in  oarryinf  oa  fait  tift4% 
will  bo  charfod  with  interoat  at  5  per  oanL  bat  not  with  annoal  reals. 

The  defendant  was  a  trustee  of  a  charity  estate,  and  had  paid  the  balan- 
ces of  the  rents  received  by  him,  into  a  mercantile  house,  in  which  he  was  a 
partner. 

Mr.  Pemberton^  for  the  Attorney-General,  contended  that  yearly  rests  ought 
to  be  made  in  taking  the  account  of  the  rents  and  profits  received  by  the  de- 
fendant, and  that  he  ought  to  be  charged,  with  interest  at  five  per  cent,  upon 
the  balances  found  due  from  him.  Raphael  v.  Boehm,{a)  Heathcote  v. 
Hulme^(b)  Stacpoole  v.  Stacpo6le^{c)  Walker  v.  Woodward^{d)  Griffith  v, 
H€aton.(e) 

Mr.  Sugden  and  Mr.  Tinney,  for  the  defendant,  said  that  SiacpooU  v.  Stao 
poole  was  a  case  of  fraud  :  that,  in  Raphael  v.  Boehm^  there  was  a  direction 
for  accumulation  ;  and  that,  in  Walker  v.  Woodward^  the  order  for  making 
Te«ts  was  obtained  by  surprise.  They  cited  Crackelt  v.  Bethumet(f)  and 
Sutton  V.  8harp,{g)  and  added  that  rests  were  not  ordered  in  those  cases,  be* 
cause  they  did  not  come  within  the  very  words  of  Raphael  v.  Boehm. 

Mr.  Pemberton.  in  reply,  said  that  Crackelt  v.  Bethume  was  distinguishable 

C«)llVee.n.  (»)  IJae.  A  Walk.  193.  (c)  4  Dow.  909.  (d)  1  Rue.  107. 

(«)  Sim.  k,  8ta.  971.     (  /  )  1  Jae,  A  Walk.  586.  (f  )  1  Ruae.  146. 

.    [IJ  Vide  BUm  v.  Jf  ar,  ante  395  and  note  ibid.    FitMgnM  t.  St^warU  ante.  343. 
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from  Raphael  y.  Boehm,  because,  in  the  latter  case,  the  money  had 

[.*519]    been  ^employed  in  trade,  which  had  not  been  done  in  the  former :  that 

Crackelt    v.    Bethune   could  not  be  reconciled  with    Stacpoole  t. 

Stacpoole ;  and  that  the  authority  of  the  house  of  lords  must  prevail  over 

that  of  the  master  of  the  rolls. 

The  VicB-CHANCELLoa  : — I  do  not  think  that  there  is  suflScient  authority  to 
justiry  me  in  directing  the  account  to  be  taken,  in  this  case  with  annual  rests. 
Raphael  v.  Boehm  is  an  excepted  case  ;  and  I  never  could  understand  upon 
what  principle  Lord  Eldon  confirmed  the  master^s  report  in  that  case.  Here 
there  is  no  express  direction  that  there  shall  be  an  accumulation,  the  violation 
of  which  was  the  ground  for  directing  annual  rests  to  be  made  in  that  case  ; 
nor  is  there  any  fraud  here,  as  there  was  in  Stacpoole  t.  Stacpoole^  where  the 
trustee  gave  in  false  accounts. 

As  the  defendant,  Solly,  received  the  rents,  and  used  the  money  in  carrying 
on  his  trade,  he  ought  to  be  charged  with  interest  at  five  per  cent,  upon  his 
balances,  but  yearly  rests  ought  not  to  be  made.[l] 

[1]  All  trotteos  are  chargeable  with  intereat,  if  tbeytiate  made  oae  of  the  monej  theinaelTea,  or 
have  l>een  negligent  in  not  paying  the  monej  orer,  or  in  not  investing  it,  or  not  loaning  it  ao  aa  to 
make  it  productive.  DuMcamb  v.  Dunacomb,  1  Johna.  Ch.  Rep.  508.  M«nning  v.  Manmiag,  id. 
535.  A  trustee  not  being  allowed  to  make  any  gain,  profit  or  advantage  from  the  oae  of  the  tniat 
funds,  if  he  employ  them  in  his  own  business  or  trade,  or  in  making  large  loans  for  his  own  lienefit, 
and  upon  tho  settlement  of  his  accounts  before  the  master,  does  not  show  what  wera-tho  prufita  of 
the  assets  to  employed  by  him,  the  master  may  very  properly,  not  being  furniahed  with  any  other 
guide,  make  yearly  reats,  for  the  purpose  of  charging  him  with  compound  interest ;  and  Chaoeellor 
Kent  overruled  exoeptiona  to  a  report  founded  on  that  principle.  Sehiefelin  v.  Sietomi^  1  Johns. 
Ch.  Rep.  620.  There  in  nothing  in  the  case  of  CUrkiM,  v.  Dt  Ptyttfr^  Hopkins,  497,  decided  bj 
Chancellor  Sandford,  militating  with  the  decision  of  his  predeceisor,  so  far  aa  waa  necessary  for  the 
decision  of  tho  case.  It  was  a  suit  between  guardian  and  ward.  The  principle  was  acknowledged, 
that  profits  derived  by  the  guardian  from  the  trust  fund,  belonged  to  the  ward,  and  an  inquiry  was 
directed,  to  ascertain  whether  the  guardian  had  made  profits.  There  may  be  cases  of  gross  delin. 
quency,  in  which  the  trustee  ought  to  be  charged  with  compound  interest ;  but  soeh  was  not  tho 
present  case ;  and  aa  the  guardian  was  acting  in  good  faith,  but  chargeable  with  some  degree  of 
negligence ;  omitting  to  invest  the  funds,  and  mixing  them  with  his  own,  but  not  employing  them 
In  trade,  he  was  charged  with  simple  interest.  ••  When,"  saya  Chancellor  Sandford,  **  compound 
interest  has  been  allowed  in  England,  it  has  usually  been  charged  at  five  per  centum,  tho  legal  rato 
of  that  country;  but  in  many  cases  interest  upon  interest  hss  been  computed  at  four  per  eentuoit 
under  the  name  of  equitable  interest,  and  aa  a  mitigation  of  the  legal  rate.  Thia  idea  of  an  eqntta. 
ble  rate  of  interest,  lesa  than  the  rate  eatablished  by  law,  has  never  been  adopted  in  thia  state.  Our 
legal  rate  of  interest  is  seven  per  centum  a.ycar;  and  interest  by  this  rate  converted  into  principal, 
gives  reNults  far  exceeding  any  compound  interest,  which  has  ever  been  allowed  tn  England.  Few 
persons,  however  vigilant  and  active  they  may  be,  are  able  in  this  slste.  to  invest  money  without 
baxard,  and  obtain  from  it  aeeumolations  equal  to  the  results  of  compound  interest  at  aeven  per 
centum  a-year.  He  whose  funds  are  held  in  trust  insists  with  reason  that  they  shall  never  be  pat 
in  hazard ;  and  he  can  never  justly  claim  as  interest,  greater  interest  than  he  could  have  received, 
had  he  himself  made  secure  investments.  To  charge  a  trustee  with  interest  upon  interest  at  aeven 
per  centum,  ronst  in  general  be  to  charge  him  with  much  more  than  he  actually  received,  or  coald 
have  received  from  any  safe  investment;  snd  would  l>e,  to  require  from  him,  when  acting  for  othtfOa 
what  he  cannot  do  when  he  acts  for  himself.  Such  a  sentenee  can  never  be  jost,  otherwiso  than  aa  a 
punishment  for  fraud  or  rery  culpable  misconduct."  *•  But,**  saya  Chancellor  Kent,  *•  there  am 
casea  which  not  only  contain  the  general  principle,  that  a  tmatce  titing  tho  trust  money  mostae* 
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J839.— Porter  ▼.  Clarke. 


*P0RTEE  AND  OTHERS  V.  ClAR&B  AND  OTHERS.  [*520] 

1829  ;  10th  Mareh.— JtirifJielten.-— Z>tMenler«. 

The  court  will  not  interfere  to  prevent  the  remorml  of  the  mmteter  of  •  ditsentin|r  chipel  Tested  in 
troiteee,  when  the  deed  ie  eilent  as  to  the  mode  of  electing:  the  minieter  and  his  oootiooance  in 
office,  and  eonUins  no  proTiaioa  for  his  tapport*  hot  he  ia  dependent  for  it  on  the  Tolontaiy  con- 
tributions of  his  flock. 

The  plaintiff,  John  Paul  Porter,  had  been,  for  thirty-seven  years,  the  pastor 
or  minister  of  a  dissenting  congregation,  at  Bath,  of  the  denomination  of  par- 
ticular baptists,  having  been,  originally,  elected  to  that  office,  and  ordained  in 
the  mode  usual  amongst  that  class  of  dissenters. 

The  chapel  and  buildings  were  vested  in  trustees  upon  the  following  trusts : 
— -"  To  permit  and  suffer  the  said  messuage,  tenement*  meeting  house,  build- 
ings and  premises  to  be  used  as  and  for  a  place  for  the  worship  of  Almighty 
God,  by  the  congregation  of  Protestants  dissenting  from  the  Church  of  England, 
under  the  denomination  of  Particular  Baptists,  holding  the  doctrines  of  personal 
election,  imputation  of  original  sin,  effectual  calling,  free  justification  and  final 
perseverance  of  the  saints,  and  by  the  members  and  successors  of  the  same 
congregation  of  Protestants  holding  the  same  doctrines." 

Shortly  before  the  filing  of  the  bill,  differences  had  arisen,  in  the  congregation, 
some  of  the  members  being  desirous  of  appointing  Owen  Clarke  to  be  co-pastor 
with  Porter,  while  others  were  averse  to  such  appointment.  However,  on  the 
Idth  of  March,  1828,  a  church  meeting  was  held,  at  which  it  was  re- 
solved to  invite  Clarke  to  preach  at  the  chapel  for  three  ^months,  as  a  [*521] 
probationer  to  be  co-pastor  with  Porter.  Clarke  came,  accordingly,  and, 
at  the  end  of  that  period  was  elected  joint  minister  with  Porter.  To  this  election 
Porter  refused  to  consent,  alleging  that  the  congregation  had  not  the  power  to 
appoint  a  co-pastor  without  such  consent.  Further  disputes  and  differences 
were  the  consequence  of  this  refusal,  and,  eventually,  on  the  6th  of  November, 
1828,  a  church  meeting  was  held,  at  which  it  was  resolved  that  Porter  should 
be  no  longer  the  pastor,  and  that  the  defendant,  Clarke  should,  from  that  time, 
be  the  sole  pastor,  and,  on  the  following  Sunday,  Porter  was  forcibly  prevented 
from  entering  the  pulpit«  and  Clarke,  the  defendant,  took  possession  of  it. 

There  was  no  endowment  for  the  minister,  nor  any  trust  property, 
except  the  chapel  and  premises,  nor  was  the  minister  paid  by  the  pew 
rents,  but,  solely,  by  the  voluntary  contributions  of  persons  attending  the 
chapel. 

eoant  for  all  the  proflt  of  it,  bat  in  order  to  reach  that  profit  when  it  is  not  otherwise  ascertained, 
thej  'adopt  the  very  rule  of  compatation  contained  in  the  report  berore  us,**  which  he  sanctioned. 
Schieffelia  t.  Stewart,  ubi  supra.  See  further  Clay  v.  Hartt  7  Dana,  495.  Thoma^  executor  y, 
Frederick  County  School,  9  Gill  Sl  John.  115.  A  trustee,  under  an  assignment  fraudulent  and 
Told,  though  a  creditor  was  ordered  to  account  for  all  the  property  recetred  under  the  assignment 
leilA  rnfcre*/,  deducting  his  commissions  and  costs,  and  to  come  iniateably  with  the  other  cieditors. 
^gg*  ▼•  Murray,  2  Johns.  Ch.^ep.  589. 
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The  bill  was  filed  by  Porler,  by  the  trustees  of  the  chapel,  and  by  two  of 
the  members  of  the  congregation,  on  behalf  of  themselves  and  all  other  the 
members  except  such  as  were  made  defendants,  against  Clarke  and  nine  of  the 
members  by  whose  orders  Porter  had  been  forcibly  expelled.  It  prayed  that 
the  trusts  upon  which  the  premises  were  held,  might  be  ascertained  and  de- 
clared, and  carried  into  execution  by  and  under  the  direction  and  decree  of 
the  court,  so  far  as  it  might  be  deemed  proper  or  necessary,  and  that  a  suffi- 
cient number  of  proper  persons  might  be  appointed  new  trustees  in 
[*522]  the  room  of  such  as  were  dead,  or  desirous  of  being  ^released  from 
the  burden  of  their  trust,  and  that  it  might  be  declared  that  Porter 
was  the  lawful  pastor  and  minister  of  the  chapel  and  congregation,  and  that  be 
might  be  quieted  in  the  possession  of  such  rights  as  appertained  to  him  in  that 
capacity  :  and,  also,  that  the  defendant  Clarke,  might  be  restrained  by  the  in- 
junction of  the  court,  from  performing  the  duty  of  pastor  or  minister  of  the 
chapel  and  congregation,  or  officiating  or  performing  divine  worship  in  the 
chapel,  and  that  he,  and  the  other  defendants,  might  be  restrained,  in  like  manner, 
from  impeding,  or,  in  any  manner,  interfering  with  Porter  in  the  exercise  of 
his  duties  as  pastor  and  minister  thereof. 

A  motion  was  now  made,  for  an  injunction  in  the  terms  of  the  prayer.  In 
support  of  the  motion,  numerous  affidavits  made  by  dissenting  ministers  of 
this  denomination  were  read,  who  all  agreed  that,  when  a  minister  has  been 
duly  elected  to  be  pastor  of  a  congregation,  and  has  been  ordained  according 
to  the  form  usual  amongst  them,  he  holds  his  office  until  he  thinks  fit  to  decline 
it ;  and  that  no  person,  or  body  of  persons,  has  power  to  remove  him,  or  to 
appoint  a  co-pastor  with  him  without  his  consent* 

Mr.  Sugden^  and  Mr.  Bellasisy  in  support  of  the  motion  argued  that,  where, 
as  in  this  case,  the  trust  deeds  were  silent  as  to  the  mode  of  electing  ministers, 
and  as  to  the  duration  of  their  office  when  elected,  and  where,  as  in  tliis  case 
also,  no  custom  had  yet  obtained  (the  plaintiff  being  only  the  second  minister,) 
the  minister,  when  elected,  was  in  for  life,  and  that  the  congregation  had  not 
the  power  of  dismissing  him  :  that,  where  this  court  does  not  find  any 
[*523]  contrary  custom  established,  *it  always  leans  to  construing  the  tenure 
of  dissenting  ministers  to  be  for  life  :  The  Attorney  General  vSPear 
son  :{a)  that  there  could  be  no  doubt  that  the  court  had  jurisdiction  in  this 
case,  although  there  was  no  endowment,  because  the  chapel  itself,  and  the 
incidental  advantages  derivable  therefrom,  were  sufficient  to  sustain  that  juris- 
diction.    Davis  V.  Jenkins,{b)   Leslie  v.  Bimie,{c) 

Mr.  Bickersteth,  Mr.  Knight^  and  Mr.  Lynch,  for  the  defendants,  were 
stopped  by  the  court. 

The  Vice-Chancellor  said  that  he  had  looked  into  the  deed  creating  the  trust, 
and  that  he  could  find  no  direction  as  to  the  mode  of  electing  ministers,  or  as 
to  the  duration  of  their  office  when  elected ;  neither  could  he  find  that  there 

(a)  3  Mor.  403.  (6)  3  V.  &.  B.  151.  (e)  3  Run,  Hi. 
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was  any  provision,  made  for  the  noinister,  by  the  trust  deed  ;  but  that  he  was 
dependant*  entirely,  on  the  voluntary  contributions  of  the  members  of  the  con- 
gregation ;  and  he,  therefore,  could  not  see  that  the  plaintiff  Porter  had  made 
any  case  for  the  interference  of  the  court.  His  Honor  added  that,  independently 
of  the  want  of  jurisdiction,  he  was  of  opinion  that  it  was  very  reasonable  that 
a  minister  who  depended,  entirely,  upon  voluntary  contributions,  should  be  dis- 
missible,  at  will,  by  the  persons  so  voluntarily  contributing. 

Motion  refused. 


♦Waitb  v.  Tbmplbb.  [•524] 

18*29;  13tb.  15th  and  20th  Mareh.— WiU.— CoMfmeltM. 

A  testator,  who  had  long  resided  in  India,  gave  a  legacy  "  to  T.  P.  who  resided  at  A.  when  1 

left  England,  or  to  bis  hein,  executors,  administrators  or  anigns."    T.  P.  died  in  the  testator's 

lifetime:  Held,  that  the  bequest  over  was  Toid  for  uneertaintj. 

John  Duftt  left  England  for  India  in  1784,  and  never  returned.  In  1810 
be  made  his  will,  which,  after  giving  annuity,  was  as  follows  :  **  I  give  one- 
fifth  part  of  my  remaining  property  to  James  Templer,  Esq.,  who  resided  in 
Bedford  Square,  Bloomsbury,  London,  when  I  left  England,  or  to  his  heirs, 
executors,  administrators  or  assigns,  for  ever.  I  give  one-fifih  of  my  residuary 
property  to  the  Rev.  Mr.  Templer,  who  resided  at  Lindbridge,  near  Chudley, 
in  Devonshire,  when  I  left  England,  or  to  his  heirs,  executors,  administrators 
or  assigns,  for  ever.  I  give  one-fifth  of  my  remaining  property  to  Thomas 
Parlby,  Esq,,  junior,  who  resided  at  Stonehouse,  near  Plymouth,  Devonshire, 
when  I  left  England,  or  to  his  heirs,  executors,  administrators  or  assigns,  for 
ever.  I  give  one-fifth  of  said  remaining  property  to  cousins  Bryan  and  Benja- 
min Dufiy  who  resided  near  Hatherby,  Devonshire,  when  I  left  England,  the 
said  fifth  part  to  be  divided  equally  between  them,  or  to  their  heirs,  executors, 
administrators  or  assigns,  for  ever.  I  give  one-i^fth  part  of  my  said  remaining 
property  to  my  nearest  relations,  on  my  mother's  side,  by  the  name  of  Marriott, 
which  family  resided  at  Melton  Mowbray,  in  Leicestershire,  when  I  left  Eng- 
land, or  to  their  heirs,  executors,  administrators  or  assigns,  for  ever." 

The  testator  died  at  sea,  on  his  return  to  England,  on  the  9th  of  August, 
1810,  and  letters  of  administration  of  his  personal  estate,  with  his  will  annexed, 
were  granted  to  James  Templer  and  John  Templer. 

*In  Michaelmas  term,  1813,  a  suit  was  instituted,  by  Edward  Waite,    [*525] 
and  Ann,  his  wife,  against  the  administrators  and  certain  other  persons, 
for  the  administration  of  the  assets  of  the  testator.     Ann  Waite,  was  the  only 
child  and  administratrix  of  George  Marriott,  who  was  the  brother  of  the  tes- 
tator's mother,  and  therefore  she  claimed  to  be  entitled,  in  right  of  her  father, 
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to  the  one-fifih  of  the  residue  of  the  testator's  estate,  given  to  his  nearest  re* 
lations  on  his  mother's  side. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was  referred  to  the  master, 
to  inquire  and  state  whether  Thomas  Parlby,  the  younger,  survived  the  testa- 
tor, or,  as  the  bill  alleged,  died  in  his  life-time,  and  when,  and  who  was  his 
personal  representative.  And  the  master  was«  also,  ordered  to  inquire  and  state 
who  were  the  testator's  nearest  relations,  on  his  mother's  side,  by  the  name  of 
Marriott,  answering  the  description  in  the  will,  at  the  time  when  the  testator 
left  England,  and  whether  any  of  them  survived  the  testator,  or  died  in  his  life- 
time, and  which  of  them  were  then  living,  or  had  since  died,  and  when,  and 
who  were  their  respective  heirs,  executors,  administrators  or  assigns. 

In  pursuance  of  this  decree,  the  master  found  that  George  Marriott,  of  Sy- 
sonby,  in  the  parish  of  Melton  Mowbray,  in  the  county  of  Leicester,  was  the 
nearest  relation  of  the  testator,  on  his  mother's  side,  by  the  name  of  Marriott, 
answering  the  description  in  the  testator's  will,  at  the  time  he  left  England  : 
that  George  Marriott  died  in  1788,  and  that  Ann  Waite,  his  daughter  and  only 
next  of  kin,  was  his  personal  representative.  The  master  also  found 
[^526]  that  the  defendant  *  Judith  Parlby,  was  the  personal  representative  of 
Thomas  Parlby  the  younger. '  To  the  master's  report  made  in  pur- 
suance of  this  decree,  some  of  the  defendants,  who  were  afterwards  found  to 
be  some  of  the  lestator's  next  of  kin,  took  exceptions ;  and  upon  the  cause 
coming  on  to  be  heard  as  to  the  exceptions  and  for  further  directions,  it  was 
referred  back  to  the  master  to  inquire  and  state  who  were  the  testator's  next 
of  kin  at  his  death,  and  who  were  the  representatives  of  such  of  them  as  had 
since  died,  and,  also,  who  was  the  nearest  relation  of  the  testator,  on  his  mother's 
side,  of  the  name  of  Marriott,  living  at  the  death  of  the  testator,  (which  family 
resided  at  Melton  Mowbray,  in  Leicestershire,)  other  than  a  person  or  persons 
taking  that  name  by  marriage.  And  the  master  was  to  advertise  for  the  next 
of  kin  of  the  testator,  living  at  his  death,  and  for  the  personal  representatives 
of  any  of  them  that  had  since  died. 

The  master  reported  that  the  defendants,  Bryan  Dufty  and  Benjamin  Dufty, 
the  nephews  of  the  testator  on  the  part  of  his  father,  and  Ann  Waite,  the  wife 
of  the  plaintiff  Edward  Waite,  (to  whom  she  was  married  in  February,  1787,) 
and  Sarah  Marriott,  and  Mary  Baguley,  (whose  maiden  names  were  Voce,  and 
who  were  the  nieces  of  the  testator  on  the  part  of  his  mother,)  were  the  next 
of  kin  of  the  testator,  living  at  his  decease,  and  that  all  of  them  were  still  liv- 
ing, except  Sarah  Marriott,  and  that  William  Marriott,  her  husband,  was  her 
personal  representative :  and  the  master  further  reported  that  it  did  not  appear 
to  him  that  the  testator  had  any  relation,  on  his  mother's  side  of  the  name  of 
Marriott,  living  at  his  death,  and  then  having  that  name,  the  said  Sarah 
[•627]  Marriott  having  acquired  that  •name  by  marriage  with  William  Marri- 
ott, who  was  not  related  to  the  testator,  and  Ann  Waite  having  lost 
the  name  of  Marriott  by  her  marriage  with  the  plaintiff  Edward  Waite,  in  the 
life-time  of  the  testator. 
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On  the  cause  again  coming  on  for  further  directions,  it  was  referred  back 
to  the  master  to  inquire  and  state  who  were  the  next  of  kin  of  Thomas  Parlby 
the  younger,  living  at  the  respective  deaths  of  Thomas  Parlby,  the  younger, 
and  the  testator,  and  who  were  the  pesonal  representatives  of  such  of  them  as 
bad  since  died. 

The  master  found  that  Thomas  Parlby  the  younger  died  on  the  6th  of 
March,  1798;  that  the  testator  died  on  the  9th  of  August,  1810;  that  Thomas 
Parlby,  the  father  of  Thomas  Parlby  the  younger,  was  the  only  next  of  kin  of 
his  son  laving  at  his  son's  decease ;  that  Thomas  Parlby,  the  father,  died  in 
1802;  and  that  George  Templar  and  John  Alexander  Parlby,  were  his  per- 
sonal representatives.  And  the  master  also  found  who  were  the  next  of  kin 
of  Thomas  Parlby,  the  son,  living  at  the  death  of  the  testator. 

Ann  Waite,  having  died  after  the  first  decree,  the  suit  was  revived,  by  the 
plaintifi^  as  her  husband  and  personal  representative.  He  also  filed  a  bill  of 
supplement  against  the  personal  representatives  and  next  of  kin,  both  of  the 
testator  and  of  Thomas  Parlby,  the  father,  and  also  against  the  personal  repre- 
"sentative  of  Thomas  Pailby,  the  younger,  and  his  next  of  kin  at  the  testator's 
decease  ;  and*  also,  against  Wm.  Marriott,  and  Wm.  Baguley  and  Mary  his 
wife,  stating  that  he,  the  plaintiff  Edward  Waite  as  the  personal 
^representative  of  Ann  Waite,  his  late  wife,  was  entitled  to  one-fifth  [*528] 
part  of  the  residue  of  the  testator's  estate,  the  said  Ann  Waite,  having 
been  the  nearest  relation  of  the  testator,  on  his  mother's  side,  answering  the 
description  in  the  will,  and  praying  for  the  same  relief  as  his  late  wife  and  he, 
the  plaintiff,  in  her  right,  would  have  been  entitled  to  if  she  had  been  living. 
The  next  of  kin  of  Thomas  Parlby  the  younger,  at  the  testator's  death,  claimed, 
the  fifth  share  of  the  estate,  which  was  bequeathed  to  Thomas  Parlby 
the  younger,  or  to  his  heirs,  executors,  administrators  or  assigns.  The  same 
share  was  also  claimed  by  the  personal  representatives  of  Thomas  Parlby 
the  elder,  who  was  the  sole  next  of  kin  to  Thomas  Parlby  the  younger,  at 
bis  death. 

Mr.  PepySf  and  Mr.  Barbery  for  the  plaintiff,  argued  that  Geo.  Marriott,  the 
father  of  the  plaintiff*s  late  wife,  was  the  person  who  answered  the  description 
of  the  testator's  nearest  relation  on  his  mother's  side,  by  the  name  of  Marriott, 
&c.,  and  that  that  individual,  if  he  had  been  living  at  the  testator's  death, 
would  have  been  entitled  to  one-fifth  of  the  residue  ;  but,  if  he  were  then  dead« 
that  the  person  who  then  represented  him  by  legal  succession,  was  entitled  to 
it,  and  that  that  person  was  the  late  wife  of  the  plaintiff,  she  being  both  the 
heir  and  personal  representative  of  her  late  father,  Geo.  Marriott.  Sibley  v. 
Cook,{a)  Corbyn  v.  French^(b)  Bridge  v.  AbboUy(c)  Saunders  v.  Franks,{d) 
But  that,  if  the  court  should  decide  that  the  share  of  the  residue,  which  the 
plaintiff  claimed,  was  undisposed  of,  he,  in  right  of  his  wife,  who  was  one 

(«)  3  Atk.  573.  (6)  4  Ym.  418.  (e)  S  Bro.  C.  C.  224.  (d)  2  Mad.  147. 
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[•529]    •of  the  next  of  kin  of  the  testator,  would  be  entitled  to  a  distribu- 
tive share  of  it. 

Mr.  Sugden,  for  some  of  the  testator's  next  of  kin,  contended  that  the 
question  which  had  been  argued,  was  concluded  by  the  inquiries  which  had 
been  directed  subsequently  to  the  first  decree. 

TheVicE-CHANCELLOR: — In  all  the  cases  that  have  been  cited  in  support  of 
the  plaintifTs  claim,  there  was  a  person  who  was,  originally,  suflScicntly  descri- 
bed ;  for  no  person  can  take  by  substitution,  under  the  words  "  heir,  execu- 
tors, administrators,  or  assigns,"  unless  it  is  found  that  there  was  some  one 
answering  the  description  of  the  original  legatee  at  the  date  of  the  will.  Now 
here  the  testator  has  given  one  fifth  part  of  his  remaining  property  to  his 
nearest  relations,  on  his  mother's  side,  by  the  name  of  Marriott,  and  pro- 
ceeds to  say,  "which  family  resided  at  Melton  Mowbray,  in  Leicestershire 
when  I  left  England."  It  is  impossible  to  read  this  clause,  without  perceiv- 
ing that  the  testator  meant  to  annex  the  time  of  his  leaving  England  to  the 
residence  of  the  family  at  melton  Mowbray  ;  and  if  so,  there  is  no  propositus^ 
and  consequently  there  can  be  no  substitute ;  and,  therefore,  this  share  of  the 
residue  belongs  to  the  next  of  kin. 


The  other  question  that  was  argued  in  this  cause,  was  who  had  become  en- 
titled under  the  bequest  to  Thos.  Parlby,  the  younger,  or  to  his  heirs,  execu- 
tors, administrators  or  assigns. 

Mr.  Horne  and  Mr.  Stephenson,  for  Judith  Pailby,  the  personal 
[♦530]  representative  of  Thomas  Parlby,  the  younger: — *The  testator,  when 
he  made  his  will,  did  not  know  whether  his  friends,  in  England,  were 
living  or  dead.  He  meant  to  give  a  bounty  to  those  friends,  if  they  were 
living,  and,  if  they  were  dead,  then  to  those  who  were  standing  in  their  place. 
The  court  cannot  strike  out  of  the  will  the  words :  "  or  to  his  heirs,  executors, 
administrators  or  assigns."  If  Thos.  Parlby,  the  younger,  were  living,  at  the 
death  of  the  testator,  those  words  were  unnecessary,  as  the  gift  of  personalty 
to  any  one,  is  the  same  as  a  gift  to  him  and  his  heirs,  executors,  administrators 
and  assigns,  and,  therefore,  those  words  mean  nothing,  if  they  do  not  mean 
what  we  are  contending  for.  The  testator  clearly  intended  to  substitute,  for 
Thos.  Parlby,  the  younger,  if  he  should  be  dead,  those  persons  who,  by  the 
law  of  England,  might  stand  in  his  place.  In  Tidwell  y.  Artel,{^)  the  Vice- 
chancellor  says :  *'  it  is  said  that  this  direction  is  inconsistent  with  a  mere  per- 
sonal gift,"  &c. 

The  Vice  Chancellor : — That  case  is  against  you,  as  I  read  it. 

Mr.  Sugden,  for  some  of  the  next  of  kin  of  the  testator,  here  referred  to 
Corbyn  v.  French,{f)  and  Bone  v.  Cookjg)  upon  which  Mr.  Horne  remark- 
ed, that  in  Corbyn  ▼.  French  the  testator  had  no  doubt  as  to  whether  the 
individual  was  alive. 

(e)  3  Madd.  403.  mo  Jadrmeiit,  409.  (/)  4  Vet.  418.  (g)  13  Priee,  331 
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Mr.  Fembertorif  for  some  of  the  next  of  kin  of  Thomas  Parlby, 
the  younger,  at  the  death  of  the  testator: — *  Where  a  bequest  is  [*531] 
made  to  an  individual  named,  it  is  a  proof  that  the  testator  supposed 
that  he  was  alive,  and  intended  a  personal  benefit  to  him,  and,  if  he  dies  in 
the  life- time  of  the  testator,  the  legacy  lapses.  When  that  is  so,  the  courts 
have  held  that  the  words  ''  and  his  executors  and  administrators"  are  words  of 
limitation  and  not  of  substitution.  But  this  principle  does  not  apply,  where 
the  bequest  is  to  A*  or  his  executors,  &c.  Because  it  then  appears  that  the 
testator  contemplated  that  either  the  one  or  the  other,  and  not  both,  should 
take.  Accordingly,  in  all  the  cases,  the  word  "  or"  has  been  held  to  be  sub- 
stitutional, unless  the  effect  is  controlled  by  the  context.  Stone  v.  Evans. (h) 
Two  cases  were  subsequently  decided,  which  are  perfectly  consistent  with  the 
doctrine  that  I  am  supporting,  and  have  established  this  :  that,  when  there  is 
a  bequest  to  one  for  life,  and,  after  the  death  of  the  tenant  for  life,  to  A.  or  his 
executors,  the  executor  is  substituted  only  in  case  A.  survives  the  testator,  and 
dies  in  the  life-time  of  the  tenant  for  life.  This  is  the  principle  of  Corbyn  v. 
French^  and  Bone  v.  Cooke,  So  where  there  is  a  bequest  to  A.,  but  payment 
is  postponed,  and  the  payment  is  directed  to  be  made  to  A.,  or  his  executors, 
&c.  the  executor  is  substituted  only  if  the  legatee,  having  survived  the  testator, 
dies  before  the  time  of  payment.  Tidwell  v.  Ariel.  All  these  authorities 
show  that  the  word  '*  or"  is  a  word  of  substitution,  and  that  the  only  question 
is  as  to  the  event  on  which  the  substitution  is  to  take  place.  These  cases,  and 
particularly  the  last,  prove  that,  if  the  bequest  is  to  take  effect  at  the  death  of 
the  testator,  the  substitution  must  have  reference  to  the  death  of  the  lega- 
tee in  the  testator's  life-time.  Then,  if  *ihis  is  the  general  rule  where  [*5d2] 
a  bequest  is  made  to  a  legatee  known  to  be  alive,  how  much  stronger 
is  it,  if  it  appears  that  the  testator,  at  the  time  when  he  made  his  will,  was 
ignorant  whether  the  legatee  were  living  or  dead.  The  reason  for  using  the 
words  of  substitution,  is  then  apparent.  Upon  the  face  of  this  will,  the  testa- 
tor expresses  himself  as  doubtful  whether  the  legatees  were  living  or  dead. 
It  is  clear  that  he  had  heard  nothing  of  them  since  he  left  England  ;  as  he  de- 
scribes them  as  living  at  particular  places  when  he  left  England.  He  had 
gone  to  India  twenty-four  years  before  the  date  of  his  will.  Is  it  probable 
that,  of  five  individuals,  all  of  whom  had  establishments  of  their  own  when  he 
left  England,  some  at  least,  should  not  be  dead  ? 

Now  if  "  or"  be  substitutional,  as  every  one  of  the  cases  that  I  have  cited 
proves,  is  there  any  period  or  event  to  which  it  can  refer,  in  this  case,  except 
the  legatee  being  dead  at  the  death  of  the  testator  ?  In  what  event  can  the 
executors  be  substituted,  except  in  the  event  of  the  legatee  being  dead  at  the 
death  of  the  testator.  The  circumstance  of  substituting  the  executors,  shows 
that  the  contingency  is  the  death  of  the  legatee.  In  order  to  hold  that  the 
words  "heirs,  executors,"  &c.  are  words  of  limitation  in  this  case,  the  court 

(A)  9  Atk.  86. 


634  CASES  IN  CHANCERY. 

1829.— Waite  t.  Templer. 

must  first  change  "  or''  into  "  and,"  and  then  expunge  all  the  words  of  h'mitation 
as  surplusage.  It  may  be  said  that  the  word  "  or"  makes  the  bequest  uncer- 
tain, and,  therefore,  void.  But  there  is  no  uncertainty  in  this  case.  The 
legacy  is  to  take  effect  at  the  death  of  the  testator.  There  cannot  be  two  classes 
of  persons  who  will  then  be  entitled  to  claim  it.  If  the  legatee  is  alive  at  the 
testator's  death,  there  can  be  no  heirs,  executors  or  administrators.  In 
[*533]  that  case  he  will  take :  if,  on  the  *other  hand  he  be  then  dead,  his 
representatives  will  take.  There  can  be  no  competition  between  two 
claimants,  as  in  the  case  of  a  gift  to  A.  or  B.  So  a  bequest  to  A.  or  his  as- 
signs, creates  no  uncertainty,  as  there  can  be  no  assigns  of  the  legatee  in  the 
life-time  of  the  testator.  In  Bridges  v.  Cook,{i)  it  was  decided  that  the  words 
**  legal  representatives,"  were  words  of  substitution,  and  that  there  was  no  un- 
certainty in  them.  The  words  *'  heirs,  executors,"  &c.  here  mean  next  of  kin 
at  the  testator's  death. 

Mr.  Baeon^  for  another  of  the  next  of  kin  of  Thomas  Parlby  the  younger, 
living  at  the  testator's  death,'  also  contended  that  was  a  case  of  substitution, 
and  that  the  bequest  had  not  failed. 

Mr.  Svgden,  and  Mr.  Mathews,  for  some  of  the  next  of  kin  of  the  testa- 
tor : — The  general  rule  is  that  a  bequest  to  a  person  who  dies  in  the  life- time 
of  the  testator,  whether  it  is  to  him  simply,  or  to  him  and  his  executors,  is 
lapsed.  There  is  another  rule,  which  is  laid  down  in  Sibley  v.  Cook,  that,  if 
a  person  gives  a  legacy,  and  means  that,  if  the  legatee  dies  in  his  life-time, 
some  one  else  should  take  it,  he  must  not  only  manifest  that  intent,  but  must 
point  out  the  person  who  is  to  take  in  that  event. 

It  has  been  argued  that  this  must  be  considered  as  a  case  by  itself,  as  the 
testator  has  indicated  that  he  was  ignorant  whether  the  object  of  his  bounty 
were  living  or  dead.  I  concede  that  he  was  ignorant  whether  the  le- 
[*534]  gatee  were  living  or  dead,  when  he  made  his  *will.  But  does  it  neces- 
sarily follow,  therefore,  that  the  gift  over  to  other  persons,  whom  he 
has  not  described,  so  that  the  court  can  say  who  they  are,  is  to  take  effect? 
It  is  clear  that,  in  the  gift  over,  the  testator  had  no  particular  objects  of  bounty 
in  view.  It  only  appears  that  he  intended  that  the  share  of  the  residue  should 
go  to  Parlby's  estate,  and,  therefore,  to  pass  a  transmissible  interest  to  his  real 
or  personal  representatives.  If  so,  it  is  nothing  more  than  a  bequest  to  a  man 
and  his  executors ;  and,  therefore,  it  is  a  case  in  which  the  bequest  fails. 

Next,  as  to  the  uncertainly  of  the  gift  over.  Suppose  that  the  testator  did 
not  intend  that  the  bequest  should  fail,  and  had  other  persons  in  view  to  whom 
it  should  go,  how  is  the  court  to  put  a  construciion  upon  the  words  used  in  the 
gift  over.  In  Bridge  v.  Abbott^  Evans  v.  Charles ^{li)  and  Vaux  v.  Henderson,{l) 
there  was  only  one  set  of  words  used,  descriptive  of  one  set  of  persons,  not,  as 
here,  where  four  classes  of  persons  are  named.     In  the  first  of  those  cases, 

(t)  9  Vera.  378,  in  note.    See  1  Roper.  Leg,  403,  et  9eq. 

{k)  1  An»t.  138.  (0  1  Jac  &  Walk.  388. 
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the  Wordd  "legal  representatives"  were  used,  and  they  were  held  to  mean  next 
of  kin.  In  the  next,  the  words  were,  "personal  representatives,"  and  they 
were  held  to  mean  the  administratrix.  In  Vaux  v.  Henderson^  a  gift  over  to 
the  heirs  of  the  original  legatee,  was  construed  as  a  gift  to  his  next  of  kin. 
So  in  Bridges  v.  Wood  and  Price  v.  Slrange,{m)  the  only  words  were,  "legal 
representauves  ;*'  and,  on  those  words,  the  whole  of  the  difficulty  and  contest 
arose.  Upon  the  whole,  we  submit  that  .the  testator  has  shown  that  he 
^intended  that  this  share  of  the  residue  should  go  as  a  transmissible  [*535l 
interest,  and  that  the  heirs,  &c.  of  Parlby  should  take  in  their  re* 
presentative  chahicter  only  ;  or,  at  all  events,  that  the  gift  over  is  void  for  un- 
certainty, as  the  words  do  not  describe  any  particular  class  of  persons. 

Mr.  Teed,  for  others  of  the  next  of  kin  of  the  testator: — Either  the  bequest 
to  Thomas  Parlby  has  failed  by  his  death  in  the  testator's  life-time,  or,  the  gift 
over  is  void  for  uncertainty.  The  description,  '*  who  resided,"  &c.  was  merely 
intended  to  designate  who  the  legatee  was,  and  not  to  show  th^t  any  other 
persons  should  make,  if  he  died  in  the  testator's  life-time.  In  Toplis  v.  Bu" 
ker^ip)  the  C.  B.  says:  "Now,  no  rule  is  more  established  than  that,"  &c. 
On  the  authority  of  Corbyn  v.  French^  and  Bone  v.  Cooke^  the  words  "  heirs," 
Ac.  are  surplusage,  but  if  not,  the  gift  over  is  void  for  uncertainty. 

The  Vicb-Chancellor: — As  the  testator  has  used  the  word  '*  assigns,"  the 
question  is,  whether  he  did  not  contemplate  that  the  legatee  would  survive  him. 

Mr.  ffarber  for  the  plaintiff: — It  is  the  interest  of  the  plaintiff  now  to  con* 
tend  that  the  bequest  to  Parlby  has  failed.  There  are  two  questions  to  be 
decided  :  whether  this  is  not  a  gift  to  Parlby  and  his  heirs,  &c.,  and,  if  not, 
then  who  is  to  lake  under  the  words  of  substitution. 

*The  court  has  no  guide  to  enable  it  to  discover  who  the  substituted    [*536] 
persons  are.     The  word  "  heirs"  may  mean  either  children  or  personal 
representatives.     A  legatee  cannot  have  both  executors  and  administrators,  and 
they  cannot  take  as  joint-tenants. 

Mr.  Pemberton,  in  reply  : — It  has  been  said  that  the  words  "  heirs,  execu- 
tors," &c.  in  this  case,  are  words  of  limitation,  and  not  of  substitution,  but  if 
they  are  words  of  substitution,  then  that  they  are  void  for  uncertainty.  It  has 
been  admitted  that  there  is  not  a  single  authority  that  applies,  directly,  to  this 
case  ;  and  it  has  been  only  said  that  we  are  not  able  to  produce  an  authority  in 
support  of  our  claim.  But  we  have  dicta  in  our  favor.  In  Tidwell  v.  Ariel^ 
the  Vice-Chancellor  says  ?  "  If  the  direction  had  been  that  the  respective  lega- 
cies should,  at  his  death,  be  paid  to  the  legatees  of  their  respective  heirs,  the 
inconsistency  contended  for  would  have  existed  ;  but  a  payment  to  the  repre* 
sentative  at  the  end  of  a  year  after  the  testator's  death,  if  the  legatee  be  not 
then  living,  is  not  inconsistent  with  a  personal  gift  to  the  legatee."  The  rule 
upon  which  the  court  acts,  in  holding  a  legacy  to  be  lapsed,  cannot  be  said  to 

(m)  Madd.  d&  G«ld.  159.  (n)  9  Coz,  118;  tee  p.  120,  131. 
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apply  to  a  case  where  it  is  apparent,  on  the  face  of  the  will,  that  the  testator 
was  ignorant  whether  the  legatee  were  living  or  dead  at  the  date  of  his  will. 

Next,  as  to  the  uncertainty  of  the  bequest  over — every  one  of  the  cases  that 
have  been  cited  is  an  authority  for  me  :  for,  in  every  one  of  them,  the  court 

has  said  that  it  would  put  some  construction  upon  the  words,  *'  heirs, 
[*537]    executors,'*  &c.  and  not  that  they  were  ^so  uncertain  that  it  would  put 

no  construction  at  all  upon  them.  In  a  bequest  to  poor  relations,  the 
court  has  said  that  it  would  cut  the  knot,  and  take  the  statute  of  distributions 
for  its  guide,  as  it  cannot  decide  who  are  the  poor  relations. 

It  has  been  said  that,  in  this  case,  there  are  four  classes  of  persons,  who 
may  claim  under  the  bequest  over.  Now,  as  to  assigns,  there  can  be  none  un- 
less the  legatee  survives  the  testator ;  and,  if  there  is  an  executor,  there  can  be 
no  administrator.  Would  then  a  bequest  to  the  heirs  or  executors  of  the  origi- 
nal legatee  be  void  ?  Now  it  is  settled  that  the  word  "  heirs,"  when  used  as 
to  personal  estate,  always  means  next  of  kin.  Holloway  v.  Holloway^  (o)  and 
Henderson  v.  Vaux,  In  Long  v.  Blackall^  {p)  the  same  construction  was 
adopted.  lu  Lowndes  v.  Stone,  (9)  there  was  a  bequest  to  the  testator's  next 
of  kin  or  heir  at  law  :  and  the  court  held  that  the  next  of  kin  took.  There  was 
as  much  doubt  in  that  case,  as  there  is  in  this.  The  word  ••  Executors,"  is,  in 
this  case,  synonymous,  in  effect,  with  the  word  "  heirs,"  for  the  executors  will 
be  trustees  for  the  next  of  kin.  If  the  court  should  think  that  it  is  doubtful 
who  the  persons  are,  who  were  intended  to  take  under  the  bequest  over  in  this 
will,  it  will  adopt  the  safe  rule  of  the  statute  of  distributions,  and  give  this  share 
of  the  residue  to  the  next  of  kin  of  Thomas  Parlby  living  at  the  testator's 
decease. 
Mr.  Ellis,  and  Mr.  Wood,  for  the  executors  of  Thomas  Parlby  the  younger, 

asked  for  their  costs. 
[•638]       •The  Vicb-Chancellor  : — The  question  that  I  have  to  decide  in 

this  case,  arises  upon  the  following  clause  in  the  will  of  John  Dufty  : 
•  I  give  one-fifth  of  my  remaining  property  to  Thomas  Parlby,  Esq  •  junior, 
who  resided  at  Stonehouse,  near  Plymouth,  Devonshire,  when  I  left  England,  or 
to  his  heirs,  executors,  ad.ninistrators  or  assigns,  for  ever." 

It  appears  that  the  testator  left  England,  in  1784.  Thomas  Parlby  the 
younger  died  in  1788,  and  left  his  father,  his  only  next  of  kin  at  his  death. 
The  testator  died  in  1810,  and  this  share  of  the  testator's  residuary  estate  is 
claimed  by  the  personal  represenuiives  of  Thomas  Parlby  the  elder,  who  was 
ihc  next  of  kin  of  the  legatee  at  his  death,  and  also  by^certain  persons  who 
were  the  next  of  kin  of  the  legatee,  at  the  death  of  the  testator  :  and,  in  sup- 
port of  the  latter  of  these  claims,  it  is  insisted  that  the  same  construction  ought 
to  be  p«it  upon  this  clause,  as  if  the  gift  had  been  to  Thoq[)as  Parlby  the 
younger,  or  his  next  of  kin.  If  that  were  so,  I  should  have  to  decide  a  point 
which  was  never  before  decided  in  terms. 

(o)  5  Vd.  389.  (p)  3  Vet.  486.  {q)  4  Vos.  649. 
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It  is  quite  clear  that  a  testator  may  give  a  legacy  to  a  person,  and  direct  that,  if 
the  legatee  sbould^die  in  his  life-lime,  the  legacy  should  go  over.  It  was  so  de- 
cided in  Barrel  v.  Molesworth,  (r.)  In  that  case  there  was  a  gift  over  in  terms 
completely  unambiguous.  So,  in  every  case  where  the  legacy  was 
held  to  be  given  over,  the  court  felt  itself  bound,  hy  the  terms  of  *lhe  will,  [*539j 
to  declare  that  the  intention  of  the  testator  was  that  the  legacy  should  go 
over.  The  cases  to  which  I  allude  are,  Sibly  v.  Cookt  Sibthorp  v.  Moxom.  {$) 
Bridge  v.  Abbott^  and  Sanders  v.  Franks.  Now,  in  Corbyn  v.  French,  where 
a  fund  was  given  to  the  testator's  wife  for  life,  and  after  her  decease,  a  certain 
portion  of  that  fund  was  given  to  four  persons,  or  their  representatives  or  rep- 
resentative, Lord  Alvanley,  M.  R.  said  :  '*  I  will  not  determine  now,  because 
it  is  not  necessary,  that,  where  a  legacy  is  given  to  a  person,  or  to  his  repre- 
seniaiives,  it  can  mean  any  thing  but  in  case  of  his  death  in  the  life  of  the 
testator :  but  it  is  perfectly  clear  that,  where  the  fund  is  given  to  ore  for  life, 
and,  after  the  death  of  that  person,  to  several  others,  and,  in  case  of  their  deaths, 
to  their  representatives,  there  is  no  reason  to  presume  an  intention  that  it  shall 
not  lapse  5y  the  death  of  the  legatee,  in  the  life  of  the  testator ."(0  And  it  is 
observable  that,  in  the  case  of  Tidwell  v.  AriW,  Sir  Thos.  Plumer,  M.  R. 
thought  himself  at  liberty  to  hold  that  the  testatrix  did  not  mean  the  legacy  to 
go  over.  It  does  not  appear  to  me  that  I  am  under  the  necessity  of  deciding 
the  hypothetical  case,  put  by  Lord  Alvanley,  any  more  than  Lord  Alvanley 
was.  For,  in  this  case,  the  testator  does  not  give  the  share  of  his  residue  to 
Thos.  Parlby,  or  his  next  of  kin.  The  words  used  are  very  different.  If  the 
testator  had  meant  to  give  the  share  of  his  residue  over  to  a  person  who  might 
claim  by  reason  of  the  anterior  death  of  Thos.  Parlby,  he  would  have  said : 
"  If  Thos.  Parlby  be  now  dead,  or  shall  die  in  my  life-time,  then  I  give  the 
share  of  my  residue  before  bequeathed  to  him,  to  A.  B."  There  is, 
however,  ^nothing  on  the  face  of  this  will  to  show  that  the  testator  con-  [*540] 
templated  either  of  those  contingencies.  And,  in  this  case,  I  am  called 
upon  to  put  a  construction  upon  this  will,  as  if  the  said  testator  had  said  :  '*  I 
give  one-fifth  of  my  remaining  property  to  Thomas  Parlby,  or  his  next  of  kin.*' 
I  am,  therefore,  called  upon  to  strike  out  of  the  will  the  words  that  I  find  in  it, 
and  to  substitute  words  that  are  totally  different.  I  am  called  upon  to  say  that 
the  testator  meant  next  of  kin,  when  every  word  that  he  has  used  shows  that 
he  meant  something  else  :  for  next  of  kin  are  not  heirs,  executors,  administra- 
tors, or  assigns.  My  opinion  is  that  I  am  not  authorised,  by  any  decided  case, 
to  put  any  such  construction  upon  this  bequest. 

It  has  been  said  that  the  court  has  construed  the  word  '*  heirs"  to  mean 
'*  next  of  kin,"  but  it  has  never  construed  the  words,  '*  heirs,  executors,  adminis- 
trators or  assigns,"  to  mean  "  next  of  kin."  In  Stone  v.  Evans,  the  words  of 
the  gift  over  were  the  same  as  they  are  in  thiiT  case,  but  Mr.  Justice  Wright 
gave    no   opinion   upon   the   meaning  of   those   words,  and   their   meaning 

(r)  2  Vern.  378.  ,,»)  3  Alk.  580.  (/}  See  4  Vet  435. 
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was  not  argued,  and  ii  was  merely  decided  that  as  the  residue  was  given 
to  the  testator's  sister,  as  ezecutnz,  and  she  died  in  the  testator's  life- 
time, her  administrator  could  not  take.  In  Lowndes  r.  Stone^  the  testator 
used  these  words :  /'  the  remainder  and  residue  of  my  estate  (if  any)  and 
effects  of  what  nature  soever  and  wheresoever,  which  T  shall,  at  my  de- 
cease, be  seised  or  possessed  of  or  entitled  unto  or  interested  in,  I  give  net! 
of  kin  or  heir  at  law  ;  and  the  court  ordered  distribution  to  be  made  according 

to  the  statute.  The  bequest,  therefore,  was  held  to  be  void  ;  for,  it 
[*541]    bad  been  held  to  be  a  ^ood  bequest  to  the  next  of  kin,  they  *  would 

have  taken  as  joint  tenants ;  and  therefore,  the  court,  in  effect,  de- 
clared that  the  bequest  was  void.  In  Holloway  v.  HoUoway^  the  testator  gave 
4,000/.,  in  tiust  foi  such  person  or  persons  as  should  be  his  heir  or  heirs  at 
law.  There  only  one  description  of  persons  was  spoken  of :  and  Lord  Alvan- 
ley,  M.  R.  said  :  "  If  I  was  under  the  necessity  of  deciding  this  point,  I  must 
hold  it  heirs  quoad  the  property  ;  that  is,  next  of  kin.  But  I  am  relieved  from 
that ;  as,  if  heirs  at  his  death  are  meant  they  are  the  same  persons ;  the  three 
daughters  being  both  heirs  and  next  of  kin  ;  and,  if  they  did  not  take  as  heirs 
at  law  they  look  an  absolute  interest  in  themselves  in  the  personal  estate. 
Great  difficulties  would  arise  from  the  construction  that  heirs  at  law  are 
intended,  and  applying  it  to  personal  properly.  He  might  have  different 
heirs  at  law ;  heirs  descending  from  himself  as  first  purchaser ;  heirs  ex  parte 
paterna,  and  ex  parte  materna.^(u)  It  is  observable,  therefore,  that  the 
court  did  not  decide  that  ^' heirs"  meant  next  of  kin.  In  Vaux  v.  Hen- 
derson^  before  Sir  W.  Grant,  the  words  were  :  **  I  give  and  bequeath,  to  Mr. 
Edward  Vaux,  senior,  of  Austin  Friars,  London,  merchant.  200/.  and  failing 
by  decease  before  me,  to  his  heirs.**  The  M.  K.  held  that  the  200/.  belonged  to 
the  next  of  kin  of  Vaux  at  the  death  of  the  testator.  But,  in  that  case,  there 
was  only  one  single  description  of  persons  mentioned  in  the  bequest  over. 
In  Gwynne  v.  Muddock,(x)  there  was  a  gift  of  both  real  and  personal  estate  to 
Ann  Williams,  during  her  life,  and  the  testator's  next  heir  was  to  enjoy  the 

same  after  her  death  ;  and  Sir  W.  Grant  said  that  there  was  no  doubt 
[*542]    that  the  heir  at  law,  properly  and  technically  speaking  might  ^take 

personal  property  bequeathed  to  him  by  that  description.  These 
cases  show  that  the  word  "  heir'*  when  used  in  bequeathing  personal  estate, 
may  mean  persona  designata  as  heir,  or  that  it  may  not  mean  so.  But  here 
there  are  four  descriptions  of  persons  mentioned.  When  the  testator  used  the 
word  "  assigns"  he  contemplated  some  person  who  might  derive  title  by  an 
act  of  the  legatee  ;  and  when  he  used  the  word  '^  heir"  he  described  a  person 
who  could  not  take  by  the  act  of  the  legatee.  And  to  these  two  words  the  tes* 
tator  has  added  '*  executors  and  administrators.  My  opinion  therefore  is  that 
the  bequest  over  is  totally  void  for  uncertainty .[1] 

(V)  See  5  Vet.  403.  (x)  14  Vet.  488. 

[I]  A  tetUtor  ^Te  to  til*  children  of  hit  late  tieter,  wboie  namee  be  enamenied, "  or  to  their  heira," 
eertain  legacies,  and  three  of  the  children  died  in  the  lifertiroe  pf  ths  tcetator :  it  waa  held  thai 
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♦WoNTNBR  V.  Wright.  [•543] 

1899;  16th  March. — Costa. — tneumhraneea, 

A  first  incumbrancer  having  a  power  of  aale,  bat 'having  loft  the  title  deeda.  inttitntea  a  tait 
to  have  the  estate  aold,  the  tubeequent  incumbraneert  are  entitled  to  be  paid  their  ooata,  al- 
though the  proceeds  of  the  eale  are  not  lafficient  to  pay  what  ia  due  to  the  plaintiff. 

The  plaintiff  was  a  mortgagee  of  ii  real  estate,  with  a  power  of  aak. 
There  were  other  inctmibrances  upon  the  property,  all  of  which  were  subse- 
quent to  the  plaintiff's  morlgage.  The  plaintiff  had  lost  the  title  deeds  of  the 
estate,  and  on  that  account  was  under  the  necessity  of  instituting  the  suit,  for 
the  purpose  of  having  the  estate  sold  under  the  decree  of  the  court.  The 
'  estate  was  sold  accordingly,  but  the  proceeds  were  not  sufficient  to  pay  the 
principal  and  interest  due  to  the  plaintiff.  Upon  the  cause  coming  on  for  fur- 
ibex  directions,  the  question  was,  whether  the  subsequent  incumbrancers  were 
entitled  to  be  paid  their  costs  out  of  the  purchase  money* 

Mr.  Roupell,  for  the  plaintiff. 

Mr.  Knight,  for  one  of  the  subsequent  incumbrancers,  cited  Kenebel  ▼. 
Scrafton^(a)  and  White  ▼.  The  Bishop  of  Peterborough.{b) 

Mr.  Martin^  and  Mr.  Spence^  appeared  for  the  other  subsequent  incum- 
brancers. 

The  Vice-Chancellor  directed  that  the  subsequent  incumbrancers  should  be 
paid  their  costs  oul  of  the  proceeds  of  the  sale  of  the  estate. [1] 

(a)  13  Yea.  370.  (6)  Jac.  Repi  403. 

the  legaeiee  to  theae  cbildrefi  did  not  lapee,  but  that  their  next  of  kin  took  bj  eabititation  at  the 
4death  of  the  teatator.  He  also  gave  all  the  residue  of  hia  property  "in  rqual  shares  to  each  of 
his  sisters  M.  S.  and  S.  G.,  and  upon  their  deatha4reapeetive]j  to  their  heirat"  both  sisters  died  in 
the  life.time  of  the  testator:  it  was  held  that  the  next  of  kin  of  M.  8.  and  S.  G.«  living  at  the 
death  of  the  testator  were  entitled  by  substitution  to  the  gift  of  the  residue.  Oiiting§  v.  MeDer- 
motU  9  Myl.  &.  K.  69.  A  bequest  to  A.  who  was  dead  at  the  date  of  the  testator's  wiil,  having 
bequeathed  his  property,  or  his  legal  representatives ;  it  was  held  that  A's  next  of  kin  according  to 
4he  statute  of  distributions  were  entitled  to  the  fund.     Cotton  v.  Cotton,  2  Beav.  67. 

[1]  Vide  Maekie  v.  CnimB,  5  Cow.  547.  563.  Where  the  rights  of  the  several  junior  incumbran- 
cers are  truly  set  forth  in  the  bill  of  foreclosure  and  the  mortgagor  pays  the  complainant's  debt  and 
«oets,  before  any  decree  in  the  cause,  he  may  discontinue  without  paying  the  coats  of  the  junior 
incumbrancers,  their  appearance  and  answer  being  unnecessary.  Merehanta  Inaurance  Company 
T.  JIfaretJi,  1  Paige,  557.  If  a  defendant  against  his  better  knowledge,  seta  op  an  nnjnst  defence, 
And  puts  the  complainant  to  extra  costs  when  the  premises  are  insufficient  to  pay  the«whole 
amount,  such  extra  costs  ought  to  be  charged  on  the  defendant  personally.  Park  v.  Peek,  I 
Paige.  477.  Where  there  are  two  distinct  mortgages  upon  the  same  property  held  by  two  distinct 
morti^gers,  the  coats  of  two  bills  of  foreclosure  will  not  be  sllowed,  as  the  rights  of  all  the  partlea 
might  be  settled  by  a  decree  in  a  single  suit :  bat  in  this  instance  both  bills  were  filed  by  the 
same  solicitor.  Wendell  v.  Wendell,  3  Paige.  509.  2  Hoff.  Ch.  Pract.  78.  Where  the  widow 
of  the  mortgagor  is  a  party  to  a  bill  of  forclosare,  and  answers  and' submits  to  the  decree  of  the 
court,  her  costs  are  to  be  paid  out  of  the  two  thirda  of  the  fund  remaining  after  deducting  the 
third  to  which  she  ia  entitled  aa  her  equitable  dower.     TabeU  ?.  TaieUt  1  Jobna.    Ch.  Rep.  45. 
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1899.— King  T.  Tarner. 


[*544]  *FERNA1fDEZ  11.  CoRBiir. 

1829 ;  19th  Uieh.—Subpmna.^Aitaekmemt. 

An  attachment  for  non-appearanee  to  a  rabpcsna  teired  in  Gnerniey,  »  irregolar. 

The  defendant  had  been  served  with  a  sabpoena,  in  the  island  of  Guernsey, 
but  did  not  pay  obedience  to  the  writ.  The  plairttiflTs  clerk  in  court  having 
declined  to  issue  an  attachment  against  the  defendant,  for  want  of  appear- 
ance, on  the  ground  that  the  snbpcBna  had  been  served  in  Guernsey,  the 
Vice-Chancellor,  on  the  9lh  of  Decennbcr,  1828,  ordered,  upon  an  affidavit  of 
the  service  of  the  subpoena,  that  the  clerk  in  court  should  be  at  liberty  to  issue 
the  attachment.  It  did  not  appear  that  the  defendant  had  been  within  the  ^ 
jurisdiction  of  the  court  since  the  subpoena  was  served. 

Mr.  Campbell,  for  the  defendant,  now  moved  that  the  order  for  the  attach* 
ment  might  be  discharged,  for  irregularity.  He  referred  to  Bourke  v.  Lord 
Macdonaldf{a)  Scott  v.  Hough,{b)  Shaw  v.  Lindsay,{c)  and  said  that  those 
cases  were  no  authority  for  making  the  order  now  sought  to  be  discharged,  as 
it  appeared,  from  the  registrar's  book,  that  no  orders  were  made  in  them  :{d) 
that  the  last  case  was  Nichol  v.  Gwyn,  :(e)  but  that  there  was  this 
[^545]  specialty  in  that  case ;  *the  defendant's  solicitor  had  acknowledged 
the  service  of  the  subpoena,  and  had  undertaken  to  appear. 

Mr.  Whitmarsh,  for  the  plaintiff. 

The  Vice-Chancellor  said  that  he  had  expressed  a  doubt  as  to  the  propriety 
of  making  the  order  for  the  attachment,  when  it  was  applied  for,  and  that 
that  doubt  was  now  confirmed. 

Order  discharged  without  costs. 


King  v.  Turner. 


1829  ;  18lh  'VLztfAi.-^Copyhold.-^Vendor  0nd  Pureha^er. -^Infant  Tnutee, 
A  copyhold  estate  will  not  paai  by  the  will  of  a  derwor  who  dieel>efore  admitlanee. 
A  copyholder  covenante  to  surrender  to  trostees  in  trust  to  sell,  and  dies  before  stnrender.  leaving 
an  infant  heir,  the  covenantees  a^ree  to  sell  the  estate,  and  aftcrwsrds  file  a  bill  for  a  sprcific 
performance :  held,  that  the  heir  is  not  an  infant  trustee  within  6  Geo.  4,  c    74.  and  therefore 
cannot  be  ordered  to  surrender  immediately ;  and  the  bill  was  dismissed  with  costs. 

Bt  an  indenture,  dated  the  20th  of  June,  1814,  made  between  George 
Grefen,  of  the  first  part,  Mary  Green,  the  mother  of  George  Green,  of  the 
second  part ;  Richard  Challen,  and  the  several  other  persons  whose  names 
were  thereunto  subscribed  and  seals  affixed,  (creditors  of  George  Green,) 
of  the  third  part ;  and  the  plaintiffs,  of  the  fourth  part ;  after  reciting  that 

(a)  9  Dick.  587.  (6)  4  Bro.  C.  C.  313,  see  Mr.  Belt's  note.  (e)  18  Ves.  496- 

(d)  In  the  note  to  Shaw  t.  Lin»dny^  in  the  second  edition  of  Mr.  Vesey's  reports,  it  \%  stated  that 
the  order  applied  for  in  that  case  waa  finally  refused,  the  eases  cited  proving  to  be  misreported. 

(e)  Ante,  let  Tol.  389. 
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George  Green  was  indebted  unto  the  said  creditors,  in  the  several  sums  of  money 
set  opposite  to  their  respective  names,  at  the  foot  of  the  indenture,  which  he  was 
then  unable  fully  to  pay ;  and  that  he  wus  seised  in  fee  of  one  undivided 
moiety  of  a  copyhold  farm,  holden  of  the  manor  of  Bury,  subject  to  the  bench 
or  other  estate  or  interest  of  Mary  Green  therein,  which,  he  had  agreed  to 
surrender,  to  the  plaintiffs,  being  trustees  apointed  on  behalf  of  them- 
selves and  all  other  his  ^creditors  parties  thereto,  upon  the  trusts  [*546J 
thereinafter  expressed :  It  was  witnessed  that,  in  pursuance  of  the 
agreement,  George  Green,  for  himself,  his  heirs,  executors,  and  administrators, 
and  Mary  Green,  for  herself,  her  heirs,  executors  and  administrators,  did 
thereby  severally  covenant  with  the  plaintiffs,  their  heirs,  executors  and  ad- 
nninistrators,  that  he»  George  Green,  would  immediately,  or  as  soon  as  con- 
Yenienily  might  be  after  the  execution  of  the  indenture,  procure  himself  to  be 
admitted  tenant,  according  to  the  custom  of  the  manor,  of  the  undivided  moiety 
of  the  farm ;  and  that,  immediately  after  such  admission,  George  Green  and 
Mary  Green,  would  surrender  the  same  undivided  moiety  to  the  use  of  the 
plaintiffs,  their  heirs  and  assigns,  or  to  the  use  of  such  other  person  or  persons 
as  he  or  they  should  direct  or  appoint,  upon  trust,  as  soon  as  conveniently 
might  be  after  the  execution  of  the  indenture,  to  sell  and  dispose  thereof, 
and  to  apply  the  money  produced  by  the  sale,  in  the  manner  therein  men- 
tioned. 

George  Green  made  his  will,  which  was,  in  part,  in  the  following  words  : 
"  Whereas  being  entitled  to  the  copyhold  messuages,  farms  and  lands,  called  the 
Hoe  Land  and  Hoe  Green,  upon  which  I  now  reside  subject  to  tlie  life  interest 
of  my  mother,  I  some  time  ago  covenanted  to  surrender  the  same,  to  trustees, 
for  the  benefit  of  my  creditors,  on  condition  that  the  sum  of  700/.  was  se- 
cured by  the  bond  of  the  said  trustees,  the  interest  whereof,  during  my  mother's 
life,  was  to  be  paid  to  her :  I  give  and  devise  all  the  said  copyhold  messua- 
ges, farms  and  lands,  with  their  appurtenances,  called  the  Hoe  Land  and 
Hoe  Green,  unto  my  friend  John  Salter,  his  heirs  and  assigns, 
*upon  trust,  and  I  declare  and  direct  that  it  shall  and  may  be  lawful,  [*547] 
to  and  for  the  said  John  Salter,  his  heirs  and  assigns,  for  the  purpose 
of  carrying  my  said  covenant  into  effect,  at  the  request,  costs  and  charges  of 
the  said  trustees,  to  enter  into  and  execute  all  necessary  contracts,  agree- 
ments, assignments,  surrenders  ^d  assurances,  of  the  same  premises,  to  them 
the  said  trustees,  or  as  they  shall  direct." 

George  Green  died  in  1819,  never  having  been  admitted  to  the  copyhold 
estate,  leaving  the  defendant,  Jane  Watts  Green,  an  infant,  his  only  child  and 
customary  heir,  and  leaving  John  Salter  him  surviving.  John  Salter  after- 
wards made  his  will,  but  did  not  accept  the  trust  estate.  He  died  in  1820, 
and  left  the  defandant,  Henry  Salter,  an  infant,  bis  youngest  son  and  heir 
according  to  the  custom  of  the  manor. 

The  plaintiffs  having  agreed  to  sell  the  estate  to  the  defendant,  John  Turner, 
this  suit  was  instituted  to  compel  a  specific  performance  of  the  agreement. 
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The  question  was,  whether  the  plaintifTs  could  make  or  procure  to  be  made  a 
good  surrender  of  the  estate  to  the  purchaser. 

The  cause  came  on  to  be  heard  on  the  20th  of  November,  1824 ;  and,  by 
the  decree  then  made,  it  was  declared  that  the  agreement  ought  to  be  specific* 
cally  performed,  provided  a  good  title  could  be  made  to  the  estate ;  and  it  was 
referred  to  the  master  to  inquire  as  to  the  title.  The  master  reported  in  favor 
of  the  title. 

On  the  cause  coming  on  for  further  directions,  it  was  ordered  that 
[*548]    the  master's  report  should  be  ^confirmed,  and  that  the  plaintiffs,  and 
^  the  defendant,  Mary  Green,  and  all  necessary  parties,  should  join,  as 

the  master  should  direct,  in  conveying  and  surrendering  the  premises  to  the 
defendant  Turner.  And  it  was  ordered  that  the  defendant,  Jane  Watts  Green, 
should  join  in  such  surrender. 

Previously  to  the  hearing  it  had  been  agreed,  between  the  parties,  in  order 
to  avoid  expense,  that  the  question  whether  the  plaintiffs  could  procore  a  con* 
veyance  or  surrender  of  the  estate,  should  be  submitted  to  the  eonrt,  in  the 
same  way  as  if  exceptions  had  been  taken  to  the  master's  certificate  approving 
of  a  conveyance,  and  the  cause  had  been  set  down  on  the  exceptions  and 
further  directions  ;  but  that  point  was  omitted  to  be  then  stated  ;  and  the  cause 
was  thereupon  again  mentioned  to  the  court-  on  this  point  alone,  on  the  discus 
sion  of  the  minutes  of  the  last  mentioned  order. 

Mr.  jfiTorne,  and  Mr.  Pemberton,  for  the  plaintiffs.  Mr.  Sugden,  and  Mr. 
Jacob,  for  thejdefendant.(o) 

The  Vicb-Chancellor  : — In  Smith  v.  Triggs,{b)  Jane  Day  was  the  cus- 
tomary heir  of  Jane  Triggs.  Jane  Triggs  had  surrendered  to  the  ase  of  her 
will,  and  devised  to  Jane  Day,  in  fee  ;  and  the  court  held,  that  Jane  Day  took 
by  descent :  and  Jane  Day,  before  admittance  and  without  surrender  to  the 
use  of  her  will,  devised  to  the  defendant.  The  court  said  :  '*  There  is  no  title 
in  him,  for  want  of  an  admittance  of  Jane  Day,  and,  also,  for  want  of  a 
[•649]  surrender  to  the*use  of  her  will.'^c)  And  Sir  Thomas  •Plumer,  in 
Wainewright  v.  ElweU,{d)  referring  to  Smith  v.  Triggs,  says  :  "  An 
heir  at  law  cannot,  befc^re  admittance,  devise  a  copyhold  descended  to  him.** 
In  p.  636,  Sir.  T.  Plumer  takes  notice  of  both  points.  Doe  v.  Vernon,(e)  has 
no  reference  to  the  case  of  an  heir.  See  Brown^s  case.{f)  which  supposes  that, 
if  the  heir  surrendered  before  admittance,  the^^rd  is  satisfied  of  his  fine. 

The  statute  55  Geo.  3,  c.  1 92,  seems  to  apply  to  those  cases  only  where  a 
surrender  alone  would  have  made  goodie  will.  Doe  v.  Bartle,{g)  and  not  to 
cases  where  a  surrender  and  something  else  are  necessary  ;  and  the  2d  section 
of  the  act  supposes  the  fee  on  the  admission  of  the  surrenderee  only  to  be  pay- 
able ;  and  not  the  fee  on  the  admission  of  the  surrenderor,  to  be  also  payable. 
The  conclusion  that  I  come  to,  is  that  this  title  is  bad.f  1] 

(a)  The  reporter  bad  no  note  of  the  argamentt.  (6)  I  Str.  487.  J^e)  See  p.  489. 

(<0  1  Madd.  639.  (f )  7  East,  8.  ( /)  4  Rep.  S96.  (g)SB.&.  A.  493. 

[I]  Vide  PUUtjM  V.  PkaUp$,  1  M7I.  &  K.  649. 
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It  having  been  held  that  the  legal  esUte  in  the  copyhold  did  not  pass  by  G. 
Green's  will,  but  descended  to  his  heiress  at  law,  who  was  an  infant,  it  was 
argued,  for  the  defendant,  that,  as  the  property  was  vested  in  George  Green, 
subject  only  to  a  covenant  by  him  to  surrender  to  the  plaintiffs,  this  covenant 
did  not  render  either  him  or  his  heiress  a  trustee,  in  the  same' way  as 
if  there  had  been  an  ^express  declaration  ;  that  the  infant  heiress  was  [*550] 
only  a  constructive  trustee,  and,  therefore,  could  not  be  ordered  to 
convey  under  the  statute  6  Geo.  4,  c.  74 ;  that,  consequently,  the  plaintiffi 
could  not  procure  a  conveyance  at  present,  and  the  bill  must  be  dismissed. 

Mr.  Home  and  Mr.  Pemberion^  for  the  plaintiffs,  submitted  that  a  construc- 
tive trustee  was  within  the  new  sutute  6  Geo.  4,  c.  74,  the  language  of  which 
varied  from  the  7  Anne,  c.  19,  (leaving  out  the  word  "only** ;)  that  here  the 
infant  heiress  was  a  party  defendant  to  the  suit,  and  the  decree  had  declared 
that  the  contract  ought  to  be  performed,  which  decree  bound  the  infant ;  and 
that,  even  if  tlie  statute  did  not  apply  to  a  constructive  trustee,  still  it  would 
apply  to  an  infant  declared  to  be  a  trustee  by  a  decree  in  a  cause  :  that,  if  a 
conveyance  could  not  be  obtained  at  present,  the  bill  ought  not  to  be  dismissed; 
but  the  conveyance  only  respited  till  the  infant  came  of  age  :  that  the  delay 
had  arisen  from  the  defendant's  conduct ;  as  the  contract  was  made  in  1814, 
and  George  Green  did  not  die  till  1819 ;  that  in  the  interval,  there  would  have 
been  no  difiSculiy  in  making  a  conveyance,  and  that  the  defendant  ought  not  to  es* 
cape  from  the  contract  by  an  accident  occurring  from  his  own  laches  and  default. 

Mr.  Sugden  and  Mr.  Jacobs  for  the  defendant,  said  that  the  delay  was  on 
the  part  of  the  plaintiffs,  who  did  not  file  the  bill  till  1821,  and  that  the  Lord 
Chi^ncellor  had  decided  in  Dew  v.  Clarke^(a)  that  a  constructive  trustee 
W88  not  within  ihe  late  statute  :  and  that,  in  Bentham  t.  ^Wiltshire,{b)  [•551] 
the  plaintiffs  were  not  able  lo  procure  a  conveyance  to  be  executed, 
and  the  bill  was  dismissed  with  costs.  Bullock  v.  Bullock^ip)  and  Holland  v« 
Hillf{d)  were  also  cited. 

The  Vice*Chancellor  said  that  he  always  considered  that  the  statute  of  Anne 
did  not  apply  to  constructive  trustees  ;[1]  that  the  late  act  6  Geo.  4,  c.  74,  did 
oott  as  he  conceived,  apply  :  that  the  only  distinction  was  that  the  late  statute 
extended  to  infant  trustees  having  an  interest^  and  to  cases  where  there  were 
executory  trusts  to  be  performed  ;  that  the  circumstance  of  there  being  a  de* 
cree  did  not  make  any  difference;  because  a  decree  declaring  an  infant  to  be  a 
trustee,  must  give  him  a  day  to  show  cause,  when  he  came  of  age,  and  could 
only  diiect  him  to  convey  when  h»  shoudd  come  of  age,  unless  he  should  show 
cause  against  it :  a  decree,  therefore,  could  not  enable  the  court  to  direct  him  to 
convey  before  he  came  of  age,  and,  therefore,  could  not  make  him  a  trustee 
within  the  statute.  The  consequence  was,  that  the  plaintiffs  could  not  now 
procure  a  conveyance,  and,  therefore,  the  bill  must  be  dismissed  with  costs.(e) 

(«)  4  Row.  ftll.  {h)  4  Msdd.  44.  (c)  1  Jae.  Sl  Walk.  603. 

(If)  Sagd.  Vand.  338.'  («}  Saa  1  Will.  4  Chap.  60. 

[1]  Vida  3  R.  8.  ^  Ed.)  ISO.  i  173, 174. 
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[•562]  •GoLEBORN  v.  AXCOCK. 

1829;  Slit  yLhteh^— Landlord  and  Tenant^^-OnUtanding  Term. 

Testator  devised,  an  estate  to  eevenl  persons  for  their  lives,  sQCceesively,  with  power  to  grant 
leases,  under  certain  lestrictions.  The  first  tensnt  for  life  grants  a  lease  to  a  person  who  had  no 
notice  of  the  power,  or  that  the  lessor  was  tenant  for  life  onlj.  A  subsequent  tenant  for  life 
brings  an. ejectment  i^gainst  the  lessee,  on  the  ground  that  the  lease  was  not  made  according 
to  the  power.  The  court  will  not  prevent  the  leasee  from  setting  up  ao  old  ootataading  tefm 
created  by  the  testator. 

William  Chilwell,  Esq.,  deceased,  devised  all  his  freehold  estates,  unto 
Joseph  Waring  and  Maurice  Swabey,  and  their  heirs,  to  the  use  of  bis  niece 
dame  Elizabeth  Mawbey,  the  wife  of.  Sir  Joseph  Mawbey,  for  life,  mth  re- 
mainder to  the  use  of  Sir  Joseph  Mawbey,  for  life,  with  remainder  to  the  use 
of  Waring  and  Swabey,  for  the  term  of  500  years,  with  remainder  to  the  use 
of  Joseph  Mawbey,  Esq.,  with  remainder  to  the  use  of  his  first  and  other  sons, 
successively,  in  tail  general,  with  remainder  to  the  use  of  trustees,  for  the  term 
of  1,000  years,  with  remainder  to  the  use  of  the  plaintiflf  Catherine  Gol^bom, 
then  Catherine  Mawbey,  for  her  life,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Catherine  Goleborn,  successively,  in  tail  general,  with  remainder 
to  the  use  of  the  testator's  right  heirs  ;  and  by  the  will,  power  was  given  to 
Sir  Joseph  Mawbey,  and  dame  Elizabeth  his  wife,  and  the  survivor  of  them, 
and,  after  both  their  deaths,  to  Joseph  Mawbey  and  Catherine  Mawbey,  when 
they  should  respectively  be  in  the  actual  possession  of  the  estates,  to  lease 
such  part  of  the  estates  as  should  be  fit  for  the  purpose  of  having  houses  and 
buildings  erected  thereon,  for  61  years,  in  possession,  at  the  most  improved 
yearly  rent,  and  so  as  in  such  leases  there  were  Contained  alt  proper  covenants 
on  the  part  of  the  tenants  thereof,  for  laying  out  reasonable  sums  of  money  in 
erecting,  finishing,  and  completing  good  and  substantial  houses  thereon,  and 

for  keeping  the  same  in  good  repair. 
[*55a]      *Dame  Elizabeth  Mawbey  died  in  the  testator's  lifetime. 

The  testator  died  in  the  year  1795  ;  and,  upon  his  death,  Sir  Jo- 
seph Mawbey  entered  into  possession  of  the  estates.  He  died  in  June,  1798 ; 
and,  thereupon,  Joseph  Mawbey,  Esq.,  who,  upon  the  death  of  his  father,  be- 
came Sir  Joseph  Mawbey,  Bart,  entered  into  possession  of  the  estates.  He 
died  in  August  1817,  without  issue  male  ;  and,  thereupon,  the  plaintiff,  Cath- 
erine Goleborn,  the  next  devisee  in  the  will,  became  entitled  to  the  estates. 

The  plaintiffs,  Thomas  Lynch  Goleborn  and  Catherine  his  wife,  discovered 
that  Sir  Joseph  Mawbey  the  elder  had  granted  a  lease,  dated  the  1st  of  May, 
1798,  to  Richard  Hernishaw,  of  part  of  the  estate,  for  a  term  of  sixty-one 
years,  which  Sir  Joseph  Mawbey  had  not  any  power  to  do,  inasmuch  as  such 
lease  was  not  of  any  part  of  the  premises  for  the  purpose  of  having  bouses  and 
buildings  ei^ected  thereon,  and  did  not  contain  any  covenant  to  erect  any  houses 
or  buildings  upon  any  part  of  the  demised  premises.  Accordingly  they,  in 
1825,  caused  an  ejectment  to  be  commenced  against  the  tenant  in  possession 
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of  the  premises,  which  was  defended  by  the  defendant,  Thomas  Alcock,  as  the 
landlord.  The  action  was  tried  at  the  summer  assizes  for  1825.  After  the 
plaintiffs  had  made  out  their  title  to  the  possession  of  the  premises,  a  witness 
for  Thomas  Alcock,  the  defendant,  produced  and  proved  two  leases ;  one  of 
ihem  bearing  date  the  1st  of  September,  1790,  and  made  between  the 
testator,  William  Chilwell,  of  the  one  part,  and  John  Clark  of  *the  [*554] 
other  party  whereby  Chilwell  demised  to  Clark  part  of  the  premises 
included  in  the  lease  to  Hemishaw,  for  the  term  of  sixty-one  years,  reckoning 
from  the  year  1790,  at  the  rent  of  55/.  per  annum  ;  and  the  other  of  which 
leases  bore  date  the  7ih  of  June,  1792,  and  was  made  between  Chilwell,  of  the 
one  part,  and  John  Clark  and  James  Clark,  of  the  other  part,  and,  thereby, 
Chilwell  demised  to  John  and  James  Clark  other  hereditaments  being  the  re- 
sidue of  the  premises  comprised  in  Hemishaw's  lease,  for  the  term  of  fifty-nine 
years  and  a  half,  reckoning  from  the  year  1792^  at  the  rent  of  10/.  per  annum. 
As  those  leases  bore  date  prior  to  the  lease  to  Hemishaw,  the  plaintiffs  werQ 
non-suite,d  in  the  action.  When  the  action  was  tried,  these  two  leases  were  in 
the  possession  of  the  executor  of  a  person  named  Woods,  to  whom  they  had 
been  assigned  by  way  of  mortgage.  The  prineipal  and  interest  secured  by 
this  mortgage  were  paid  off  in  the  year  1797.  The  leases,  however,  were 
never  re-assigned  to  the  mortgagor,  but  were  left  in  the  possession  of  the  mort- 
gagee ;  and  they  were  produced,  on  behalf  of  the  defendant,  at  the  trial  of  the 
ejectment,  by  the  solicitor  to  the  mortgagee's  executor. 

After  the  bill  was  filed,  the  defendant,  Thomas  Alcock,  procured  the  leases 
to  be  assigned  to  him,  by  the  mortgagee's  executor,  but  did  not  pay  any 
valuable  consideration  for  the  assignment. 

The  bill  after  stating  the  before-mentioned  facts,  alleged,  and  the  answer 
admitted,  that  the  leases  to  the  Clarks  had  been  abandoned ;  That,  eve^ 
since  the  lease  was  granted  to  Hemishaw,  a  title  to  the  premises 
*had  been  claimed  and  enjoyed  under  that  lease :  that  Hemishaw,  when  [*555] 
the  lease  was  granted  to  him,  entered  into  the  possession  of  the  pre- 
mises, and  neither  John  Clark,  nor  James  Clark,  nor  any  person  claiming  un- 
der them,  at  any  time  afterwards,  claimed  any  title  to  the  premises,  or  paid  any 
rent  for  the  same,  nor  was  any  rent  ever  demanded  from  them,  or  from  any 
person  claiming  under  them.  The  bill  then  deduced  the  tide,  to  the  premises, 
from  Hemishaw  to  the  defendant  Thomas  Alcock,  and  alleged  that  John  Al- 
cock, the  uncle  of  T.  Alcock,  who,  in  1803,  purchased  the  lease  from  Hemi- 
shaw, and  from  whom  T.  Alcock's  title  to  the  lease  was  derived,  had  acted  as 
Sir  J.  Mawbey*s  solicitor  in  preparing  that  lease,  and  at  that  time  had,  ia  his 
possession,  the  counterparts  of  the  leases  granted  to  the  Clarks. 

The  bill  further  alleged  that,  the  plaintiffs  intended  to  bring  another  eject- 
ment for  the  recovery  of  the  premises,  and  prayed  that  the  defendant  Thomas 
Alcock  might  be  decreed  to  deliver  up,  to  the  plaintiffs,  the  two  leases  granted 
to  the  Clarks,  and  might  be  restrained  from  setting  up,  or  making  use  of 
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those  leases,  as  a  defence  to  the  action  of  ejectment  intended  to  be  commenced 
by  them. 

Mr.  Horne^  and  Mr.  JToe,  for  the  plaintiffs  :— The  defendant  Thomas  Alcock, 
stands  in  the  same  situation,  with  respect  to  the  lease,  as  Hernishaw  did  ;  and 
must  be  understood  to  have  adopted  the  title  of  the  lessor.     If  that  be  so,  the 

relation  between  these  parties  is  that  of  landlord  and  tenant ;  and 
[*556]    therefore,  it  necessarily  follows  that  the  defendant  can  not  get  *oQt 

of  his  leasp,  and  set  up  the  outstanding  terms  granted  to  the  Clarks. 
No  person  can  set  up  an  outstanding  term,  to  defeat  an  equitable  title,  except 
a  purchaser  for  valuable  consideration  without  notice.  If  the  defendant  is 
once  fixed  with  the  relation  of  tenant,  to  the  plaintiffs,  it  is  impossible  for  him 
to  set  up  against  the  contract  between  him  and  his  landlord,  and  outstanding 
legal  estate  in  another  person,  who  has  no  beneficial  interest.  That  estate  is 
outstanding  not  for  the  purpose  of  being  used  by  one  of  the  parties  against  the 
other ;  but  it  is  part  of,  and  accompanies  their  comra6n  title.  At  the  time  of 
the  trial,  these  terms  were  vested,  not  in  the  defendant,  Alcock,  but  in  the  re* 
presentative  of  the  mortgagee.  He  would  not  have  been  permitted  to  set  up  the 
terms  against  the  plaintiffs  ;  for,  as  soon  as  a  mortgage  is  satisfied,  the  mort- 
gagee becomes  a  trustee  for  the  mortgagor.  Neither  the  Clarks,  nor  the  re- 
presentative of. the  mortgagee  have  set  up  any  claim  to  these  terms;  then 
surely  this  defendant  ought  not  to  be  permitted  to  avail  himself  of  them. 
This  defendant,  and  those  under  whom  he  claims,  have,  ever  since  the 
granting  of  the  lease  in  1798,  been  in  possession  under  it,  and  have  paid  the 
rent  thereby  reserved.  The  taking  of  the  lease  by  Hernishaw,  was  an  ad- 
mission that  the  lessor  was  entitled  to  grant  the  lease,  and  that  there  was  no 
title  in  any  other  person ;  and  the  subsequent  payment  of  rent  is  a  recognition 
of  the  title  of  the  lessor,  and  of  those  who,  since  his  death,  have  become 
successively  entitled  to  the  testator's  estates.  The  defendant  can  not  say 
that  he  had  no  notic'e  of  the  lessor's  title;  for  the  course  in  which*therent  has 

been  paid,  is  the  course  pointed  out  by  the  will.  Therefore  this  is 
[^557]    the  case  of  a  lessee  continuing  to  acknowledge  *himself  tenant  under 

a  lease  made  by  a  person  who  had  no  power  to  grant  it,  except  under 
certain  terms  which  have  not  been  complied  with.  The  obligations  which 
this  defendant  is  under  to  the  present  tenant  for  life,  are  the  same  as  those 
that  he  would  have  owed  to  the  tenant  for  life  who  granted  the  lease.  If  a 
tenant  has  any  thing  to  contest  with  his  landlord,  he  may  contest  it  fairly,  but 
cannot  set  up  an  outstanding  term  created  prior  to  his  lease.  .  These  satisfied 
terms  are  as  much  part  of  the  title  of  the  landlord,  as  they  are  part  of  the 
title  of  the  tenant ;  and,  as  a  court  of  equity  would  not  allow  the  landlord  to 
avail  himself  of  them  against  his  tenant,  so  neither  will  it  permit  the  tenant  to 
set  them  up  against  the  landlord.  The  question  to  be  decided  is,  whether  the 
lease  of  1798,  be  a  good  one  :  and  this  court  will  not  permit  either  of  the 
parties  to  defeat  the  justice  of  the  case  by  setting  up  an  outstanding  estate.* 
The  defendant,  by  abandoning  the  protection  of  his  lease,  and  defending  him- 
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self  under  the  prior  terms,  admiu  that  his  lease  is  an  invalid  one.  The  lease 
of  1698,  was  inconsistent  with  the  prior  leases,  and  the  possession  that  has  fol- 
lowed it,  has  been  inconsistent  with  the  title  under  those  leases :  they  must, 
therefore,  be  presumed  to  be  surrendered.  The  defendant  admits  that  he 
paid  no  valuable  consideration  for  the  assignments  of  those  leases ;  from  which 
it  follows  that  he  is  not  a  purchaser  for  valaable  consideration,  and  that  the 
representative  of  the  mortgagee  had  a  mere  legal  estate,  and  who  has  acted 
fraudulently  by  assigning  that  estate  to  the  defendant,  in  order  to  give  him  an 
unfair  advantage  over  the  plaintiffs. 

The  defendant  claims  under  the  solicitor  who  ^prepared  Hernishaw's  [*558] 
lease ;  and  he  admits  that  that  person,  had  in  his  possession,  the  coun« 
terparts  of  the  leases  to  the  Clarks,  at  the  time  when  he  prepared  Hernishaw's 
lease :  and,  therefore,  he  claims  under  a  person  who  had  notice  of  the  exist- 
ence of  the  leases  to  the  Clarks  before  he  became  possessed  of  Hernishaw's 
lease.  The  defendant  admits  that  he  obtained  the  leases  to  the  Clarks  to  be 
assigned  to  him  pending  the  suit ;  and,  therefore,  that  assignment  does  not 
place  him  in  a  better  situation  than  he  was  in  before  it  was  made. 

Mr.  Sugden^  Mr.  Bickersteth^  and  Mr.  Knight^  appeared  for  the  defendant. 

But  the  Vice-chancellor,  without  hearing  them,  delivered  judgment  as 
ollows  : — In  this  case  William  Chilwell,  being  seised  in  fee,  devised  his  er-^ 
tates  to  dame  Eliz.  MawbeVy  for  life,  with  remainder  to  her  husband.  Sir  Joseph 
Mawliey,  for  life,  with  remainder  to  his  son  Joseph  Mawbey,  Esq.,  (who,  upon 
the  death  of  his  father,  became  Sir  Joseph  Mawbey)  for  life,  with  remainder  to 
the  first  and  other  sons  of  Sir  Joseph  Mawbey,  the  son,  in  tail,  with  remainder 
to  the  plaintiS*  Catherine  Goleborn,  for  life,  with  lemainder  to  her  first  and 
other  sons  in  tail,  with  remainder  to  the  testator's  own  right  heirs.  And  the 
will  contained  a  power  enabling  the  tenants  for  life  to  grant  building  leases,  for 
61  years.  The  testator  died  in  the  year  1795,  having  made  two  leases,  one 
in  the  year  1790,  to  John  Clihrk,  and  the  other,  in  1792,  to  John  Clark  and  James 
Clark.  Those  leases  were,  afterwards,  assigned  to  Woods  by  way  of 
mortgage.  •This  mortgage  was  paid  oflF  in  1797.  In  May,  1798,  [•669] 
Sir  Joseph  Mawbey,  the  elder,  granted  the  lease  to  Hemishaw,  which 
the  plaintiffs  are  now  seeking  to  set  aside.  The  first  half  year's  rent  under 
that  lease,  became  due  at  Michaelmas,  1798.  Sir  Joseph  Mawbey,  the  elder, 
died  in  June  of  that  year.  Now  there  was  nothing  in  this  lease  which  could 
lead  any  person  to  suspect  that  the  lessor  was  any  thing  but  tenant  in  fee  of 
the  premises.  Hemishaw  was  a  purchaser  for  a  valuable  consideration  ;  and 
his  lease  was  afterwards  sold  to  John  Alcoek,  who,  at  the  time  when  the  lease 
was  granted,  was  the  solicitor  of  the  lessor. 

Now  it  is  a  settled  rule  of  this  court  that,  if  there  be  a  purchaser  for  a  valu- 
able consideration  without  notice,  and  his  title  is  impugned,  he  may  get  in 
any  outstanding  legal  estate,  and  set  it  up  in  defence  to  any  ejectment  that  may 
be  brought  against  him  ;  and,  if  the  first  purchaser  had  no  notice  of  the  ground 
upon  which  the  title  is  sought  to  be  impugned,  a  subsequent  purchaser  may 
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protect  himself,  though  he  had  notice  of  it.  Now  it  does  not  appear  that 
Hernishaw  had  any  notice  of  the  ground  upon  which  it  is  now  contended  that 
his  lease  is  void ;  and,  if  not,  it  is  competent  to  Alcock  to  avail  himself  of 
Hernishaw's  want  of  notice. 

It  has  been  said  that  it  is  not  competent,  to  a  lessee,  to  disaffirm  his  lessor's 
title.[l]  That  is  true  :  but  the  converse,  also,  is  true  ;  namely,  that  a  lessor 
ought  not  to  impugn  the  title  of  his  lessee.  The  circumstance  that,  since  the 
lease  was  granted  to  Hernishaw,  no  rent  has  been  paid  under  the  leases  granted 

to  the  Clarks,  is  of  no  weight.  And  I  am  of  opinion  that,  though  the 
[*560]   lease  to  Hernishaw  may  be  inconsistent  *with  the  leases  to  the  Clarks, 

I  have  now  before  me  merely  the  case  in  which  a  person  who  hai 
purchased  the  interest  of  a  purchaser  for  a  valuable  consideration  without  notice, 
has  got  in  the  legal  estate,  and  means  to  avail  himself  of  it  to  protect  his  pos- 
session. And  I  am  of  opinion,  that  he  is  entitled  so  to  do ;  and,  therefore,  I 
dismiss  the  bill  with  costs.[2] 


Cooper  v,  Reillt. 


1839 ;  2lst  Mireh.— S'lilary. — Public  policy. — Receiver. 

The  nJary  of  the  MsisUnt  parliamentary  eoansel  to  the  treaeary  ii  not  aeiipiable,  and  the  covl 
will  not  appoint  a  receiTer  of  it. 

Bt  an  indenture  dated  the  25th  of  May,  1822,  and  made  between  Sir  T.  £• 
Tomlins,  of  the  first  part,  Thomas  Tomlins  and  Richard  Cuerton,  of  the  second 
part,  and  John  Reilly  and  James  Tomlins,  of  the  third  part ;  after  reciting  that 
Sir  T.  E.  Tomlins  was  indebted  to  Thomas  Tomlins,  Richard  Cuerton,  and 
John  Reilly,  in  the  three  sums  of  money  therein  mentioned,  and  that  Reiliy, 
for  better  securing  the  payment  of  those  sums,  had,  with  the  consent  of  Sir  T. 
E.  Tomlins,  and  with  the  privity  and  approbation  of  T.  Tomlins  and  Cuerton, 
caused  an  insurance  to  be  effected,  on  the  life  of  Sir  T.  E.  Tomlins,  in  Reilly*8 
name,  for  2,0002. ;  and,  that,  by  and  under  the  appointment  of  the  commission- 
ers of  the  treasury.  Sir  T.  £.  Tomlins  then  held  the  office  or  place  of  assistant 
parliamentary  counsel  to  the  commissioners  of  the  treasury,  with  a  salary  or 
allowance  of  500/.  per  annum,  payable  quarterly ;  and  that,  for  the  purpose  of 
establishing  a  fund  for  the  gradual  liquidation  and  discharge  of  those  debts, 
and  of  the  annual  premium  of  the  policy.  Sir  T.  E.  Tomlins  had  agreed 
[*561]    to  assign  all  his  right  and  interest  in,  and  to  *the  said  allowance  or 

[1}  Vide  Jaekeon  r.  Reynolde,  I  Cftine*B  Rep.  444.  Jaekton  v.  Whitford,  9  Caine'e  Rep.  91S. 
Woodward  v.  Brown,  13  Peters,  4.  Jaekton  ▼.  Siewatt,  6  Johns.  Rep.  31.  Jaekeon  v.  De  Walio^ 
1  Johns.  Rep.  157.  Jaekeon  t.  Voehurgh,  id.  186.  Jaekeon  ▼.  Hinman,  10  Johns.  Rep.  292.  Jach- 
9on  T.  Harper,  5  Wend.  246:  He  may  show  that  his  landlord's  title  has  tenoioated.  Jaekmn  v. 
Daeis,5Cow.l33.    JtfcibMii  ?.  JZotsIamr,  6  Wend.  666. 

[8]  Vide  Uigk  tr.  UtgK  1  8im.  319. 
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18S8.— Cooper  ▼.  Rielly. 

salary,  unto  Reilly  and  James  Tomlins,  upon  the  trusts  after  mentioned: 
it  was  witnessed  that  Sir  T.  E.  Tomlins  did  assign,  unto  ReiDy  and  James 
Tomlins,  the  said  allowance  or  salary,  to  accrue  due  from  the  5th  of  April, 
1822,  payable,  to  him,  by  the  lords  of  the  treasury^  in  trust  to  retain,  apply 
and  di!>pose  of  the  same,  from  time  to  time,  as  and  when  the  same  should  bo 
received,  in  discharge  of  the  debts  before  mentioned,  and  in  keeping  the  policy 
on  foot ;  and,  after  full  payment  of  those  debts,  upon  trust  to  re-assign  the 
allowance  or  salary  to  Sir  T.  E.  Tomlins.  In  August,  1824,  Thomas  Tomlins 
died,  having  appointed  the  plaintiffs  his  executors. 

The  bill  was  filed  against  Reilly,  Sir  T.  E.  Tomlins  and  Cuerton.  It  al* 
leged  that  Reilly  bad  received,  under  the  trust  deed,  moneys  more  than  suffi- 
cient to  discharge  the  debt  due  to  T.  Tomlins ;  that  Reilly  pretended  that  ho 
had  never  received  any  payments  in  respect  of  the  salary,  but  that,  ever  since 
the  execution  of  the  assignment,  Sir  T.  E.  Tomlins  had  been  permitted,  with 
the  consent  of  T.  Tomlins,  during  his  life-time,  and  of  the  plaintiffs,  since  his 
death,  to  receive  the  salary,  upon  condition  of  his  paying  the  premium  upon 
the  policy  ;  whereas  the  plaintiffs  charged  that  neither  Thomas  Tomlins,  in 
his  life-time,  nor  the  plaintiffs,  since  his  death,  had  acquiesced  in  or  assented 
to  the  receipt,  by  Sir  T.  E.  Tomlins,  of  the  salary  ;  and  that  Reilly  had  re- 
ceived some  of  the  payments  thereof,  and  might,  if  he  had  applied  or  taken 
proper  steps  for  that  purpose,  have  received  all  the  payments  that  had  become 
due  since  the  date  of  the  assignment.  The  bill  prayed  that  the  trusts 
of  the  *deed  might  be  carried  into  execution,  and  that  an  account  might  [*562] 
be  taken  of  all  moheys  received  by  Reilly,  in  respect  of  the  salary ; 
and  that  he  might  be  charged,  personally,  with  such  sums  as  he  should  not 
appear  to  have  received,  and  also  with  such  sums  as  he  had  received  in  respect 
of  the  salary ;  and  that  an  account  might  be  taken  of  what  was  due  to  the 
plaintiffs  under  the  trusts  of  the  deed,  and  that  the  plaintiffs  might  be  paid 
what  should  be  found  due  to  them ;  and  that,  in  the  mean  time,  a  receiver 
might  be  appointed  of  the  salary. 

Reilly,  by  his  answer,  said  that  Sir  T.  E.  Tomlins  had  paid  over  to  him  two 
quarterly  payments  of  the  salary,  but  denied  that  he  had  received  any  payment 
thereof  from  the  lords  of  the  treasury  :  he  further  said  that  no  assignment  of 
the  salary,  either  for  the  purpose  of  paying  creditors,  or'for  anyother  purpose, 
was  ever  allowed  or  recognized  by  the  officers  of  the  treasury  ;  and  that,  for 
that  reason,  and  also  because  he  was  advised  that  the  assignment  was,  both  at 
law  and  in  equity,  invalid,  he  could  not,  if  he  had  applied  or  taken  proper  or 
any  steps  for  that  purpose,  have  received  arty  of  the  payments  of  the  salary, 
and  he  submitted  to  the  court  whether  the  salary  was  such  an  interest  as  was 
capable  of  assignment  in  equity  ;  and  whether  the  assignment  was  not  wholly 
▼Old,  as  well  in  equity  as  at  law.  Sir  T.  E.  Tomlins,  in  his  answer,  stated 
that  the  officers  of  the  treasury  would  not,  as  he  bad  been  informed  and  be- 
lieved, allow  of  or  recognize  the  assignment  of  his  salary ;  and  he  submitted, 
that  such  assignment  was  altogether  void  both  at  law  and  in  equity. 
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lS39._UawkiM  v.  Tatham. 

[*563] .  *A  motion  was  now  made,  on  behalf  of  the  plaintiffs,  for  a  receit er, 
according  to  the  prayer  of  the  bill. 

Mr.  Sugden  and  Mr.  Pemberlon^  for  the  plaintiffs,  in  support  of  the  mo* 
tion : — Tt  is  not  disputed  that  certain  payments  of  his  salary  have  been  made, 
to  Reilly,  under  the  deed.  The  only  ground  of  opposition  is,  that  this  salary  is 
an  interest  which  is  not  assignable.  The  defendant  Reilly  is  not  entitled  to 
make  that  objection,  as  he  is  only  a  trustee.  This  is  a  salary  for  mere  work 
and  labor  done,  and  not  for  work  done  in  a  confidential  character.  It  does  not 
resemble  half  pay,  which  is  in  the  nature  of  a  retainer  for  the  future  services  of 
the  party.[l] 

Mr.  Bickerstetht  and  Mr.  G,  L.  Russnll^  for  the  defendants  Reilly  and  Sir 
T.  £.  Tomlins  : — The  question  is,  whether  the  court  will  appoint  a  receiver 
of  a  salary  of  this  nature.  It  is  an  income  granted  by  the  crown,  pro  consilio 
impendendo.  It  is  for  the  interest  of  the  crown  that  persons,  to  whom  it  grants 
salaries  for  services  to  be  performed,  should  continue  to  receive  those  salaries. 
The  appointment  of  a  receiver  would  be  nugatory,  as  no  person  but  Sir  T.  E. 
Tomlins  can  receive  the  salary.  It  is  not  different,  in  principle,  from  half  pay. 
The  court  never  appoints  a  receiver  unless  he  can  legally  recover.  The  assign- 
ment is  void  on  grounds  of  public  policy.  Davis  v.  Duke  of  Marlhorough.{d) 
Mr.  Sugden^  in  reply  : — In  Davis  v.  The  Duke  of  Marlborough^ 
[*d64]  the  estates  were  inalienable^,  and  yet  Lord  Eldon  appointed  a  ^receiver 
of  the  life  estates ;  because  it  was  not  expressly  declared  that  they 
should  not  be  subject  to  charges  of  such  a  nature  as  those  which  Uie  duke  had 
created.  The  cases  as  to  half  pay  do  not  apply.  If  the  services  are  withbeki, 
the  salary  ceases. 

The  Vicb-Chancellor  : — It  appears  to  me  that  this  case  does  come 
within  the  principle  of  the  cases  that  have  been  alluded  to.  The  decision  in 
Davis  v«  The  Duke  of  Marlborough  turned  upon  the  particular  words  of  the 

«  1  Swamt.  74,  and  2  Swantt  108. 

[1]  **  There  are  Tarioaa  cases  in  which  public  duties  are  concerned,  in  which  it  maj  lie  agahist 
|)olioy,  that  the  iiicome  arising  from  the  performance  of  these  duties  should  Im  assigned  ;  and  for 
this  simple  reason,  because  the  public  is  interested,  not  only  In  the  performanoe  from  time  to  Ham 
of  the  duties,  but  also  in  the  fit  state  of  preparation  of  the  partj  haTing  to  perform  them.  Soeh  is 
the  reason  in  the  cases  of  lialf  pay  where  there  is  a  srirt  of  retainer,  and  where  the  payments  whieh 
are  made  to  officers,  from  time  to  time,  are  the  means  by  which  they,  being  liable  to  be  called  into 
public  service,  are  enabled  to  keep  themselves  in  a  state  of  prepare  tion  for  performing  their  dnf  iee. 
If  therefore  tliey  were  permitted  to  deprive  themselves  of  their  half  pay  they  might  l»e  reodersd  m* 
able  promptly  to  enter  upon  their  duties,  when  called  upea,and  the  public  serriee  would  l»e  therebj 
greatly  injured.**  »^  And  so  in  the  course  of  that  case,  {Davu  v.  Duke  of  MwrWormigh^  cited  above ») 
Lord  Eldon  said,  in  the  way  of  illustretion,  and  in  allusion  to  the  pension  of  a  great  public  officers 
that  it  could  not  be  aliened,  because  that  publick  cfflcer  must  not  be  allowed  to  fall  into  sneb  a  all 
nation  as  to  make  it  difficult  for  him,  in  conscquenee  of  any  pecuniary  eml»aiTas»ment,  to  mainlaiB 
the  dignity  of  hie  office.*  Lord  Langdale,  M.  R.  Ortnfeli  v.  DtM  ami  Cammt  tf  Wmimr^  % 
Boav.  544,  in  which  cue  the  office  of  which  the  salary  was  assigned,  if  ever  it  were  an  office,  mm 
not  of  a  publie  nature. 
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1899  .^Padmore  v.  SkipviUi. 

second  act  of  parliament  mentioned  in  that  case.    1  think  that  this  salary  is 
not  assignable  on  grounds  of  pablic  policy. 

Motion  refused,  (a) 


*P0DM0RB   t>.    SkiPWITH,  [^SBS] 

18^ ;  S6th  Mtrch  \  6th  and  15th  M%j,''Tithea,^^uppUmenttd  Anmoer. 

Defendant,  in  her  annwet  to  a  bill  for  titbea,  pleaded  a  modoa  for  all  tithes.  She  then  diseoTersd  that 
the  modoa  coTered  part  only  of  the  tithes,  and  moved  to  correct  the  mistake  by  filing  a  supplemental 
answer:  ordered  that  the  canse  should  proceed  as  if  the  modus  had  been  laid  in  the  manner  pro- 
posed. 

This  was  a  suit  for  tithes,  instituted  by  a  rector  against  the  occupiers 
of  lands  in  his  parish.  Lady  Skipwith,  one  of  the.  defendants,  had,  in  her 
answer,  stated  that  a  certain  modus  was  payable  for  all  tithes  within  the  ham- 
let of  Newbold,  which  was  part  of  the  parish.  An  application  was  now  made 
to  the  court,  on  her  behalfi^  for  leave  to  file  a  supplemental  answer,  for  the 
purpose  of  confining  the  modus  to  the  tithes  of  the  pasture  land  within  the 
hamlet* 

By  an  affidavit  in  support  of  the  motion,  she  deposed  that,  when  she  put  in 
her  answer,  she  was  advised  that  the  modus  covered  the  whole  of  the  rectorial 
tithes  in  the  hamlet ;  but  that  she  had  since  been  advised  that  it  covered  the 
tithes  of  the  pasture  land  only. 

The  answer  had  been  replied  to ;  but  no  witnesses  had  been  examined. 

Mr.  Knight^  in  support  of  the  motion,  said  that  the  alteration. proposed  to  be 
made  in  the  defence  was  for  the  benefit  of  the  plaintiff,  as  the  defendant  sought 
to  narrow  her  defence;  that  the  defendant  did  not  seek  to  vary  a  fact,  but 
merely  to  change -an  inference  in  point  of  law. 

Mr.  Spence  for  the  plaintiff,  said  that  the  defendant  did  not  swear, 
in  her  affidavit,  that  any  new  fact  had  •come  to  her  knowledge  since  [*566] 
putting  in  her  answer :  that  the  only  cases  in  which  the  court  had 
allowed  a  defendant  to  file  a  supplemental  answer,  were  where  he  had  be- 
come acquainted  with  facts  which  were  not  known  to  him  when  he  put  in  his 
answer,  or  where  he  had  stated  one  fact  meaning  to  state  another.  Wells  v. 
Wood.(b) 

The  Vice*  Chancellor,  said  that  he  had  some  recollection  of  a  case  where  a 
modus  has  been  stated,  and  the  parties,  having  afterwards  found  that  they 
had  made  some  mistake,  applied  to  Lord  Eldon  for  leave  to  file  a  supplemental 
answer,  for  the  purpose  of  correcting  the  mistake  ;  and  his  lordship  ordered 

(a)  niie  Vice-chancellor's  decision  in  the  above  case,  was  sflerwards  affirmed  by  the  Lord 
Chancellor ;  but,  on  the  cause  being  heard  before  the  master  of  the  rolls,  on  the  4th  of  Msy,  1830, 
his  honor  directed  a  case  tabs  made  for  the  opinran  of  the  judges  of  the  court  of  common  pleas, 
as  to  whether  Ihe  salary  was  or  was  not  assignable.  [For  the  history  of  this  ease  subsequent  to 
the  report  in  the  text,  see  1  Rnss.  it  M  560.] 

(fr)10Ves.40l. 
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18S9. — Camngton  ▼.  Cornoek. 

ihat  the  cause  should  proceed  as  if  the  modus  had  beeii  laid  io  the  way  in 
which  it  was  propo8ed.(2r) 

On  this  day  the  Vice-Chancellor  ordered  that  the  cause  should  proceed,  and 
the  issue  between  the  parties  be  considered  as  if  the  modus  had  been  laid  in 
the  manner  mentioned  in  the  notice  of  motiop.[l'' 


[*567]  *Carrington  t;.  Cornock. 

1899  ;  S7th  Mtich,  and  25ih  Ju]j.-'Praetiee^DepoHtiofi$. 

Altboagh  there  are  two  saits  in  this  court  between  partiea  having  the  same  rcipeetive  intererta, 

and  relating  to  the^aame  matten  the  depoeitionB  of  aaoh  onlj  of  the  witneaaea  in  the  piior  aoit, 

aa  are  deadt  will  be  allowed  to  be  road  in  the  sabeeqnent  aaiu 

The  plaintiff  was  the  ?icar  of  the  parish  of  Berkley,  in  Gloucestershire. 
The  bill  was  filed  against  some  of  the  occupiers  of  lands  within  the  parish,  for 
an  account  and  payment  of  certain  small  tithes.  The  plaintiff  had,  some  time 
before,  filed  a  bill,  in  this  court,  against  one  Jones,  and  other  occupiers  in  the 
parishf  for  a  similar  purpose,  except  that  the  last  mentioned  bill  included  the 
tith(S8  of  milk  and  foals,  which  were  omitted  in  the  present  one.  The  defence 
set  up  in  both  suits  was  the  same,  namely,  moduses  or  customary  payments. 
The  answer  of  the  defendants  having  been  replied  to,  and  the  cause  being  at 
issue,  the  defendants  moved  that  the  depositions  of  witnesses  taken,  by  the 
defendants,  in  the  cause  of  Carrington  y.  Jones  and  others,  both  preWous  and 
subsequent,  to  the  decree,  might  be  read  at  the  hearing  of  this  cause  against 
the  plaintiff,  saving  all  just  exceptions. 

In  opposition  to  this  motion  the  plaintiff  filed  an  aflidaWt,  in  which  he  de* 
posed  that  Cornock  and  Cox,  two  of  the  defendants  in  this  cause,  were  exam- 
ined  as  witnesses,  in  the  cause  of  Carrington  v.  Jones  and  others,  for  the 
defendants  in  that  cause :  that  the  witnesses  who  were  examined  in  the  last 
mentioned  cause,  were,  with  a  few  exceptions,  still  alive,  and  capable  of  being 
called  as  witnesses  in  the  present  cause  :  that  he  omitted  to  join  in  the  com* 
mission  taken  out,  by  the  defendants  in  that  cause,  for  the  examination 
[*568]  *of  witnesses  on  their  behalves,  whereby  he  was  debarred  from  cross 
examining  the  witnesses  produced  and  examined  under  that  commission. 

Mr.  Bickersteth,  in  support  of  the  motion  cited  the  Mayor  of  London  t. 
Perkins ^{a)  Williams  t.  Broadhead  ;{b)  and  said  that  the  reason  why  the  ap- 
plication was  refused  in  Goodenough  v.  Alway^{c)  was,  that  the  depositions 
had  been  taken  in  another  court 

Mr.  Sugden,  for  the  plaintifr: — If  the  witnesses  are  living,  is  not  the  plaintiff 


(g)  The  Dame  of  the  eaee  afluded  to  waa  not  meatkMied. 

(a)  3  Bro.  F.  C.  603,  (6)  1  Shu.  151.  ^)  2  Sim.  db  Stn.  481. 

[1]  At  to  rapplemental  anawer,  ace  jMk90tt  ▼.  FarttA.  1  Sim.  505,  509,  note. 
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laaS-'-Ctrrinfton  ▼. Conoek. 


to  haTe  an  opportunity  to  cross  examine  them  in  this  suit  ?  In  Goodenough 
T.  Alway  the  decision  did  not  turn  on  the  other  suit  heing  in  the  exchequer, 
but  because  it  was  not  between  the  same  parties.  The  tithes  demanded  in 
these  two  suits  are  not  the  same  ;  for  the  tithes  of  milk  and  foals  are  sought 
to  be  recovered  in  one  suit,  and  not  in  the  other.  Bade  t.  Lingoodf{d^  Mack- 
worth  T.  Penrose.(e) 

Mr.  Bickerstethy  in  reply : — ^The  bill  in  this  cause  is  filed  for  tithes  of  the 
same  parish,  and  against  persons  standing  in  the  same  situation  as  the  defen- 
dants in  the  former  suit,  and  though  the  defence  set  up  in  this  suit  might  ba?e 
been  different  from  the  defence  made  in  the  other,  yet  that  is  not  the  case ;  for 
the  answer  has  been  put  in  and  replied  to  in  this  cause,  and  it  appears  that  there 
is  no  difference  between  the  defences  made  in  the  two  suits. 

[*The  Yice-Chancellor : — It  appears  that  the  witnesses,  whose  de-  p569j 
positions  were  sought  to  be  read  in  the  Mayor  of  London  ?•  PerkinSf 
were  all  dead.] 

As  the  order  is  applied  for,  saFing  all  just  exceptions,  if  it  appears  that  any 
of  the  witnesses,  whose  depositions  are  proposed  to  be  read,  are  living,  their 
testimony  may  be  objected  to.  The  only  objection  made  by  the  plaintiff,  is 
that  he  did  not  cross  examine  the  witnesses  ;  but  it  was  his  own  neglect,  and 
the  defendants  are  not  to  be  prejudiced  by  it 

The  Vice-chancellor  : — If  it  appears  that  any  of  the  witnesses  in  the 
cause  of  Carrington  t.  Jones  are  dead,  the  court  will  order  that  their  deposi- 
tions may  be  read  in  this  cause,  saving  just  exceptions.  But,  before  the  court 
can  make  that  order,  it  ought  to  appear,  by  affidavit,  which  of  the  witnesses 
are  dead. 

25th  July. — An  affidavit  was  afterwards  made,  by  the  solicitor  for  the  de- 
fendants, stating  that  five  of  the  witnesses  in  Carrington  v.  Jones^  whose 
names  were  mentioned,  were  dead ;  upon  which  the  court  ordered  that  the 
defendants  should  be  at  liberty  to  read,  at  the  hearing  of  the  cause,  the  depo* 
sitions  of  those  five  witnesses  saving  just  exceptions. 

(<l)  1  Atk.90a»304.  (0  1  Diek^SO. 


570  .  MEMORANDA. 


i83i9^Meiiionn<U. 


[•570]  •Mbmorahda, 

Mr.  Knight  in  fttviiin([r  a  cue  of  Clife  t.  WUkmmm^  in  Hil.  Term  18SI,  Bttted  that  Sir  AntlioDX 
Hart,  on  a  day  subteqaent  to  that  on  which  he  had  made  the  order  in  Comae  t.  Ormii^  ante  vol.  i« 
348,  had  directed  that  the  order  should  not  be  drawn  up,  aa  he  did  not  consider  himself  to  be  war- 
ranted, by  the  practice  of  the  court,  in  making  it. 


The  decision  in  PrehbU  ▼.  Boghunt,  reported  ante,  p.  946,  was  affirmed  by  Lwd  Lyndhont,  C. 
n  the  29d  day  of  Not.  1890. 


The  question  that  arose  in  WiUianu  r.  Th^rp^  reported  ante,  p.  S57,  again  came  belbie  the 
ooort,  npon  the  hearing  of  a  bankrupt  petition,  ex  parte  CoWile,  in  the  matter  of  Serem,  at  the 
sittings  after  Michaelmas  term,  1830.  On  tlie  10th  of  January,  1831,  the  Viee^hancellor  de. 
liTered  judgment,  m  which  he  adhered  to  his  decision  in  WiUiaiiu  r,  Tkerp,  and  eoneloded  by 
saying  that,  upon  the  whole  he  was  bound  to  declare  the  law  to  be  that,  where  a  penon  who  has 
eflbcted  an  insurance  on  his  life,  assigns  the  policy  and  delivers  it  to  the  assignee,  but  does  noC 
give  notice  of  the  assignment  to  the  insurers,  if  he  afterwards  becomes  bankrupt,  the  assignmeat 
is  void  as  against  the  assignees  under  the  commission. 


To  the  case  referred  to  ante,  p.  454,  note  (a),  add  Tkring  v.  Bdgar^  3  Sim.  &  Sto.  974,  Sm 
dera  t.  King,  ibid  277,  and  Permmgion  r,  Beeekey,  ibid.  983. 


The  ease  of  Jmet  v.  Yate9,  referred  to  ante,  p.  470,  iiute,(A)  is  rep<Nrted  in  2  Toong  &  Jer.  373. 
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PRINCIPAL     MATTERS 


ACCOUNT. 

A  tiUBtoe  of  a  charity.6ttate,  who  has  used  the 
balances  of  the  rents  in  carrying  on  his  trade, 
will  be  charged  with  interest,  at  five  per  cent, 
but  not  with  annual  rests.  The  Attorney 
Oifteral  ▼.  Solly,  51d 

See  MuLTirajuousirBfla.  ^ 

ACTION. 
See  iMJUNcnoir,  4.    Plca  and  PLiADiiro,  8.  9. 

ADMINISTRATION. 
See  AppucATioir  or  PAmiirTs.    ljuoifonoN,  4. 
SraoiALTT  Debts. 


ADMITTANCE. 


See  CoFTHOLO. 

AGREEMENT. 

1.  An  agreement  between  two  sons  to  divide 
equally  whatever  pfoperty  they  may  receive 
from  their  father  in  his  life-time,  or  become  en. 
titled  to  under  his  will,  or  by  descent  or  other, 
wise,  from  him,  is  not  contrary  to  public  policy, 
but  will  be  enforced  in  equity.  Wethered  ▼. 
Weihered,  183 

9.  An  agreement  between  two  persons,  haying 
expectations  from  a  third,  to  divide  equally 
whatever  he  might  leave  them  is  valid.  Har- 
wood  V.  Tooke,  192 

See  Costs.  3. 

ALIENATION. 

Testator  declared  trusts  of  stock  for  A.  for  life, 
and  after  his  decease  for  his  children  and  de- 
dared  that  the  provision  he  had  made  for  A. 
should  not  be  subject  to  any  alienatfon  or  dis. 
position  by  him,  but  if  he  should  alienate,  or 
attempt  to  alieiiate,  it  dioald  operate  as  a  for- 


feiture of  the  provision,  and  the  same  should 
devolve  on  the  person  next  entitled.  A.  who 
had  several  children,  became  bankrupt :  Held, 
that  his  assignees  were  entitled  to  bis  life  in- 
terest   Lear  v.  Leggett,  479 

AMENDMENT. 

1.  Motion  for  leave  to  amend,  without  prejudice 
to  a  ne  exeat,  refused.    Orant  v.  Grant,      14 

2.  The  13th  order  does  not  apply  to  a  case  in 
which  the  answer  was  filed  before  the  first 
day  of  Easter  Term  1828.  Ifarrtf  v.  Har- 
rieon,  431 

3.  Leave  given  to  amend  a  bill  without  preju. 
dice  to  an  injunction  obtained  on  tlie  filing  of 
the  bill.    Pickering  y.  Haneon,  488 

See  Dismissal  ov  Bill*  I,  3.  PaAcrica,  4,  8, 
15,  19,  20,  21. 

ANNUAL  RESTS. 
i9ee  AoooDNT. 

ANNUITY. 
See  Cbose  in  Aonoii,  1. 

ANSWER. 
See  Sotplkmintai.  Aiiswaa. 

APPLICATION  OP  PAYMENTS. 

In  the  progress  of  a  suit  for  the  administration  of 
a  testaloi's  assets,  which  were  more  than  suf- 
ficient to  pay  the  legacies  with  interest,  it  was 
ordered  that  the  master  should  sscertain  one- 
fourth  part  of  the  legacies  and  interest,  and 
that  the  same  should  be  paid  out  of  a  fund  in 
the  cittso :  Held,  that  the  payment  ought  to 
be  applied,  first,  in  discharge  of  the  whole  of 
the  interest  on  the  legacies,  and  then  in  the 
reduction  of  one-fourth  of  the  principal. 
Tkemme  v.  Montgomery,  348 
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APPOINTMENT. 

By  Mr.  and  Mrs.  P.*f  muriage  settlement,  es- 
tates in  Kent  and  other  counties,  the  lady's 
property,  were  settled  on  her  for  life,  remain, 
der  to  Mr.  P.  for  life,  if  she  shoold  so  appoint, 
remainder  to  their  children,  remainder  as  Mrs. 
P.,  by  deed  under  her  hand  and  seal,  attested, 
dec,  or  by  her  will,  signed  and  poblished  in 
the  presence  of  three  witnesses,  should  ap. 
point;  remainder  to  Mrs.  P.  in  fee,  with  a 
power  of  sale,  and  directions  for  re-investlnfr 
the  proceeds  in  other  estates,  and  in  the  osual 
securities,  in  the  interim,  and  upon  the  re-in. 
vestment,  the  uses  of  the  settlement  were  to 
cease  as  to  the  sold  estates.  Mrs.  P.,  by  deed 
executed  in  the  presence  of  three  witnesses, 
but  not  attested,  (at  the  foot  of  which  she  had 
written,  without  date,  directions  for  her  burial,) 
appointed  the  estates,  after  her  decease,  to  her 
husband  for  life,  and  in  default  of  children,  to 
him  in  fee ;  and  she  revoked  a  prior  deed  of 
appointment.  The  estates  were  afterwards 
sold,  and  the  proceeds  invested  in  securities, 
but  were  never  re-invested  in  lands,  although 
their  liability  to  be  so  was  recognized  by  the 
parties.  There  was  no  issue  of  the  marriage. 
Mrs.  P.  survived  her  husband  and  applied  part 
of  the  proceeds  to  her  own  use.  At  her  death, 
she  was  seised  (exclusive  of  the  settled  pro 
pertv)  of  a  mansion-house,  with  outbuildings, 
gardens,  and  a  small  field  adjoining  it,  and 
some  cottages  opposite  to  it,  let  to  tenants,  and 
was  possessed  of  some  personal  estate,  no  part 
of  which  was  in  the  name  of  a  trustee.  t»he 
devised  the  mansion  house,  with  its  appurte- 
nances,  and  all  other  her  messuages,  lands, 
dus.  to  C.  S.,  and  bequeathed  all  her  personal 
estate,  whether  in  the  name  of  herself  or  of 
any  trustee,  subject  expressly  to  her  debts  and 
legacies  to  other  persons.  After  her  death,  the 
deed  n(  appointment  was  found,  in  her  house, 
with  the  title-deeds  of  the  mansion-house ;  but 
the  revoked  deed  could  not  be  found.  Her 
debts  and  legacies  greatly  exceeded  her  assets. 
Held,  that  the  former  deed  was  not  a  testamenta- 
ry instrument,  and  that  Mrs.  Pyott's  receiving 
part  of  the  proceeds  of  the  settled  estates,  was 
not  an  entry  or  claim  within  the  54  6. 3,  c.  118, 
but  that  that  statute  remedied  the  defect  of  at- 
testation:  that  the  remaining  proceeds  re- 
mained as  real  estate,  but  did  not  pass  either 
to  the  devisee  or  the  residuary  legatees  io  the 
will :  that  Mr.  P.*8  co-heirs  in  gavelkind  were 
not  entitled  to  any  part  hot  that  the  whole  be- 
longed to  his  heir  at  law,  under  the  appoint- 
ment.   Hougham  v.  Sand^t,  95 

S.  TesUtor  gave  3,0001.  to  tmsteea  for  life ;  re- 
roainder  to  surh  persons  as  she  should  appoint. 
C.  8.,  by  her  will,  disposed  of  all  her  personal 
estate,  and  then  gave  all  sums,  messuages, 
4lc.  and  other  interest  to  which  she  was  en- 
titled under  the  testotor's  will:  held,  that  the 
latter  gift  was  a  good  execution  of  the  power. 
MapUw  ▼.  firowa,  337 

3.  A.  having  a  power  to  appoint  10,000/. 
amongat  his  younger  children,  appoints  it  to 
them  equally,  reserving  to  himself  a  power  of 
revocation  as  to  5,000i  •  which  he  afterwards 
irrevokably  appoints  to  E^  one  of  the  children. 
In  consideration  of  her  having  agreed  to  apply 
part  of  it  in  payment  of  his  debCa.    Afterwards 


A.,  by  a  deed,  to  which  E.  is  also  a  party,  re. 
vokes,  with  her  consent,  the  laat  appointment^ 
as  to  2,5000/.,  and,  in  pofsnance  of  all  powers, 
appoints  that  sum  to  a  child  hy  a  second  mar- 
riage, and  confirms  E.*s  title  to  the  remainder 
under  the  former  appointment :  held,  that  the 
appointment  of  the  5,000/.  being  void,  the  ap. 
pointment  of  3,5001  most  also  fiuL  Farmer 
V.  MarHn,    '  509 

See  Powxa. 

APPROPRIATION. 

A  receiver  of  an  estate  in  Jamaica,  appointed  by 
the  court  of  chancery  there,  in  a  suit,  by  a 
second  incumbrancer,  to  have  the  proceeds  of 
the  estate  applied  in  satisfaction  of  the  incum. 
brancea,  was  ordered,  out  of  the  first  proceeds, 
to  pay  to  A.  the  first  incumbrancer,  in  Lon. 
don,  the  interest  on  her  charge,  and  to  consigD 
the  produce  to  B.  the  plaintiflT,  a  merchant  in 
England,  for  sale.  The  receiver,  on  making 
the  first  consignment,  sent  the  bill  of  lading 
to  A.,  with  directions  to  deliver  it  to  B.,  on 
payment  of  her  interest.  The  consignments 
were  afterwards  made,  by  B.*s  direction,  to 
other  merchants,  who,  for  seven]  years,  con- 
tinued to  pay  A.  her  interest :  but  afterwards 
ceased  to  do  so.  Upon  which  she  filed  a  bill 
in  this  country,  against  them,  the  receiver  and 
the  owners  of  the  estate  for  an  account  of  the 
consignments  and  payinent  of  her  interest, 
charging  coUusibn  between  the  consignees  and 
the  receiver. 

Demurrer  by  the  consignees,  for  want  of  equity, 
overruled.    Fitzgerald  v.  Stewart,         ^  SiS 

ASSIGNABLE  INTEREST. 
See  Salary. 

ASSIGNEEa 
See  BANULurr. 

ASSURANCE. 
See  PoucT  or  AasusAiici. 

ATTACHMENT. 

1.  Where  a  defendant,  after  notice  of  the  plaintiflPe 
intention  to  issue  an  aitacbment  unless  an  or- 
der for  time  is  obtained,  procures  the  order,  but 
is  unable,  on  account  of  the  press  of  busiaesa, 
to  get  it  drawn  up,  and  omits  to  give  the  do- 
fendant  notice  of  the  order  until  an  attachment 
is  sealed,  he  cannot  set  aside  an  attachment. 
Kirkpatriek  v.  Jfters,  16 

2.  An  attachment  for  non-appearance  to  a  sub. 
pcena,  served  in  Guernsey,  is  irregular.  JFVr. 
wtndeM  V.  CorbiOf  544 

See  PsAOTioB,  0, 

BANKRUPT. 

1.  The  assignment  of  a  policy  of  assurance  on  a 
life  does  not  take  it  out  of  the  order  and  die- 
position  of  the  assignor,  if  no  notice  of  the  as- 
signmsnt  is  given  to  the  msoreis.  WiUiamu  r. 
Thorp.   357.    Seep.  570 

3.  Hushand  and  wife  made  a  post  nuptial  settle- 
ment in  1821,  of  monevs  due  to  the  wife^  The 
monies  were  received  by  the  trustees,  and  in- 
vested  io  their  namea.    The  husband  waa  a 
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trader  rnni  bad  eoraroittcd  aoUi  of  banltraptcy 
prior  to  the  eotllement.  In  lb23  be  was  de- 
clared bankrupt;  beld,  tbat  bis  assignees 
were  entitled  to  tbe  fund.  The  6  Geo.  4,  e. 
16.  a.  73,  baa  no  retroepective  operation. 
WombufeU  ▼.  Laver,  360 

S.  TeaU^or  declared  traata  of  atoek  for  A.  for 
life,  and,  at  bia  dcccaae,  for  bia  obildren  and 
declared  that  tbe  proviaion  be  bad  made  for  A. 
aboold  not  be  aubjeot  to  any  alienation  or  die. 
poaition  by  bim ;  bat  if  he  tbould  alienate,  or 
attempt  to  alienate,  it  aboold  operate  aa  a  for- 
feiture of  tbe  proTiaion,  and  tbe  tame  abould  de- 
▼oUe  on  the  peraon  next  entitled.  A.  who  had 
aeveral  ebildren  became  bankropt :  beld,  tbat 
bia  aaaigneea  were  entitled  to  hia  life  intereat. 
Lear  v.  Liggett,  479 

4.  Tbe  defendant,  in  hia  anawer  to  a  bill  filed  by 
tbe  aialipQeea  of  a  bankrupt,  alleged  that  tbe 
plaintifis  bad  not  obtained  the  neeeaaary  oon- 
aent  to  tbe  inatitution  of  the  aait ;  upon  which 
tbe  plaintifi  filed  a  aupplemental  bill,  atating 
tbat  aince  the  filing  of  the  original  bill,  they 
had  obtained  tbe  neceatary  eonaent*  Demur- 
rer to  the  supplemental  biU  allowed.  King  v. 
TuUuek,  469 

See  p.  670 

See  HaaBANo  and  Win,  3. 

BILL  OF  EXCHANGE.  (Loat.) 

A  bill  will  lie  by  the  laat  indoraee  of  a  loit  bill  of 
exchange  to  reoover  the  amount  from  tbe  ae- 
ceptor ;  and  prior  indoraeea  need  not  be  made 
partiea  to  tbe  suit.  Macartney  ▼.  Oraham,  385 

BILL  TO  PERPETUATE  TESTIMONY. 

A  motion  to  diaroiaa  a  bill  to  perpetuate  teati. 
mony  for  want  of  proaecntion  ia  trreeular ;  the 
proper  application  ia,  that  tbe  plaintiff  may  pro- 
ceed within  a  given  time,  or  pay  tbe  defendant 
bia  coata.  Wright  ▼.  Toiham,  459.  Barham 
T.  Longman.  460 

CHARITY. 

1.  Where  charity  eatatea  are  directed  by  the 
founder  to  be  leased  for  twenty-one  years 
the  court  haa  no  authority  to  order  them 
to  be  leased  for  nincty.nine  yeara.  The  Attor^ 
ney-General  v.  The  Mayor  of  Roeheeter       34 

3.  A  bequest  of  a  sum  of  money  to  pay  ofi^a  debt 
aecured,  by  an  equitable  charge  only,  upon  a 
a  meeting  houae  ia  void.  Waierheuae  ▼. 
Holmes,  163 

3.  A  grant  from  the  crown  to  a  city  of  certain 
privileges  and  property,  for  the  defence  and 
preservation  of  peace  within  the  city,  is  a  chari- 
table gift :  Semble.  The  Attorney  General  v. 
The  Mayor  and  Corporation  of  CarUde,    437 

See  TausTBi. 

CHOSE  IN  ACTION. 

1.  The  court  haa  no  jurisdiction  to  order,  upon 
motion,  a  person  not  a  party  in  the  eauae,  to 
pay  into  court  tbe  arrears  of  an  annuity  gran- 
ted by  him  to  a  defendant  against  whom  a 
aequeatration  hss  issued  for  want  of  a  aufficient 
answer,  unless  the  grantor  haa,  by  hia  oondact, 
waived  tbe  objection  to  tbe  jurisdiction.     But 


he  may,  notwithstanding,  and  without  apply, 
ing  for  tbe  leave  of  tbe  court,  obtain  from  the 
grantee  a  releaae  of  the  annuity.  Joknoon  v. 
ChippindaU,  55 

3.  A  man  wboae  wife  was  entitled  to  a  personal- 
ty, aubjeot  to  a  life-intereat  in  A.  becomea 
bankrupt,  and  afterwards  obtaina  bia  certifi* 
cate ;  then  A.  diea„  and  afterwarda  tbe  wife, 
and  tbe  bosband  takea  out  administration  to 
her ;  held,  tbat  bia  aasignees  are  nevertheleaa 
entitled  to  tbe  property.    Ripley  v.  Woods, 

165 

3.  Tbe  buaband  of  a  woman,  having  a  veated  in* 
tereat  in  poaacaaion  in  a  legacy,  becomea  bank, 
nipt ;  hia  aaaignee  files  a  bill  againat  tbe  teata. 
tor'a  executors,  to  compel  payment  of  tbe  le. 
gac  V,  and  aoon  afterwarda  the  husband  dice : 
held  that  tbe  widow,  and  not  the  aasignee,  ia 
entitled  to  tbe  legacy.    Fierce  ▼.  ThornUy, 

167 

See  Bankrutt,  1. 

COLONY. 
See  Rbvolteo  Colokt. 

COMPENSATION. 

An  eatate  consisting  of  fisn  land,  and  ao  deaofibed 
in  the  particolara  of  aale,  waa  charged  by  a  lo- 
cal but  public  act  of  parliament,  with  drain, 
age  and  embanking  taxea,  of  which  the  pur. 
chaaer  bad  no  expreaa  notice :  beld,  tbat  be 
waa  not  entitled  to  a  compenaation  for  those 
taxea.    Barraud  v.  Arehor,  433 

i9ee  Spcoino  Perioriiaiioc. 

CONSIGNEES. 

A  receiver  of  an  eatate  in  Jamaica,  appointed  by 
tbe  court  of  chancery  there,  in  a  auit  by  a 
aeeond  incumbrancer,  to  have  the  proceeds  of 
tbe  estatea  applied  in  aatiafaotion  of  the 
incumbranoea,  waa  ordered,  out  of  the  first 
proceede  to  pay  to  A.  tbe  first  incumbrancer, 
in  London,  tbe  interest  on  her  charge,  and  to 
conaign  the  produce  to  B.  a  merchant  in  £nj|^ 
land,  for  aale.  The  reoeiver,  on  making  the 
first  consignment,  aent  the  bill  of  lading  to  A. 
witli  directions  to  deliver  it  to  B..  on  payment 
of  her  intereat.  Tbe  consign  men  ta  were  after- 
terwarda  made,  by  B.'s  direction,  to  other  mer- 
chants, who  for  several  years,  continued  to  pay 
A  her  interest ;  but  afterwards  ceaaed  to  do  ao. 
Upon  which  she  filed  a  bill  in  thia  country, 
against  them,  the  receiver  and  tbe  owners  of 
the  estate,  for  an  account  of  tbe  conaignmenta 
and  payment  of  her  interest,  charging  coUu. 
aion  between  tbe  conaigneea  and  tbe  receiver. 

Demurrer  by  the  consignees,  for  want  of  equity, 
overruled.     FUxgerald  v.  Stewart,  333 

CONSOLIDATION  OF  SUITS. 

Motion  by  defendants  in  tithe  auita,  in  all  of 
which  the  aame  defence  was  made,  tbat  the 
auilB  might  be  consolidated,  refused.  The 
Warden  and  Fellowo  of  Manchester  CotUge  v. 
Jshorwood,  476 

CONSTRUCTION. 

1.  A  native  of  Scotland,  domiciled  in  England, 


674 


INDEX. 


havinif  penonal  property  oaIt,  exeouted,  dar- 
inff «  visit  to  Scotttnd,  and  depoatted  then  a 
will  prepared  in  the  Scotch  form,  and  died  in 
Enf^land ;  held,  that  the  will  waa  to  be  eon- 
atrued  accord ingr  to  the  Engliah  law.  Anttu^ 
tker  V.  Ckalmer,  1 

9.  Teatator  direoted  hia  ezeeatora  to  pnrehaae, 
out  of  hia  reaiduary  eatate,  a  certain  aum  of 
atoek,  and  to  pay  the  dividenda  to  hta  wife  for 
her  life,  and  after  her  death  to  divide  the  capi- 
tal between  aoch  of  bis  three  dauj^hlera  at 
ahoald  be  (hen  living ;  provided  that  if  any  one 
of  them  ahould  be  then  dead,  or  ahoold  after- 
warda  die  befon  her  ahare  ahoold  become  pay. 
ible  or  diviaible,  leaving^  a  child  or  children, 
that  ahare  shonM  go  to  soch  child  or  children. 
The  teetator's  wife  died  in  hia  life- time.  One 
of  the  daugfatera  died  three  months  after  the 
testator:  held,  neverthelesa,  that  ahe  had  a 
▼ested  interest  in  one  of  the  sharea.  Collins 
▼.  Mtiepkermm,  87 

3.  Boqucs/  of  40/.  per  aonnm  to  A.  fot  life,  and 
after  her  decease,  to  B.  or  hie  heirs:  held, 
that  ••or"  must  be  construed  disjunctively; 
and  that  therefore,  B.  did  not  take  an  abao. 
lute  intoreet  in  the  annuity.  Oirdlestone  v. 
Doe,  225 

4.  Devtae  to  A.  for  life,  and  to  her  heira  the  isaoe 
of  her  body,  forever,  for  their  lives ;  and  in 
eaae  A.  has  no  aon«  then  to  her  eldest  daof  h. 
ter ;  followed  by  a  proviso,  containing  a  devise 
over,  if  A.  left  no  issue,  or  they  should  become 
extinct,  createa  an  eatate  tail  in  A.  Retee  ▼. 
SUel,  233 

5.  Devise  to  A.  and  her  heirs,  but  if  ahe  died, 
leaving  issue  then  to  such  issue  and  their  heirs. 
A.  died,  leaving  issue :  held,  that  her  husband 
was  nut  entitled  to  be  tenant  by  the  courtesy. 
Barker  v.  Barker^  249 

6.  Testator  gave  to  his  heir  one  shilling,  and  de. 
vised  to  W.  B.  all  his  lands ;  and  in  the  next 
sentence,  gave  to  him  all  hia  gooda,  chattels, 
personal  and  testamentary  estate:  held  that 
the  fee.atmple  of  the  lands  passed  to  W.  B. 
Bradford  v.  Belfield,  204 

7.  Devise  to  A.  B.  C,  dLC,  share  and  share  alike, 
for  their  livea,  remainder  to  their  respective 
children,  for  their  lives,  and  so  1 9  be  continued, 
from  issue  to  issue,  for  life.  But,  if  any  of 
them  die,  leaving  no  issue,  their  sharea  to  go  to 
the  survivors,  for  their  lives,  and  the  issue  of 
such  of  them  as  sha!l  be  dead,  and  for  default 
of  any  issue,  then  overt  held,  that  A.  B.  C. 
dtc.  take  estates  tail,  with  cnias-remainders. 
Mortimer  ▼.  Weat,  274 

8.  A  testator  in  designating  the  object  of  a  pow. 
er  of  appointment  given  to  his  daughter,  uaed 
the  words  ••  issue,**  and  ••  child  or  children,** 
synonymously.  In  a  subsequent  part  of  his 
will,  he  gave  his  son  a  power  of  appointment 

.  over  a  different  part  of  his  property,  end  in 
pointing  out  the  objects  of  it,  used  the  word 
••issue**  simply;  the  son  had  both  children 
and  grandchildren  living  at  hia  death :  held, 
that  an  exercise  of  the  power  in  favor  of  the 
former  only  was  void.     DaUel  v.  Welch,    319 

9.  Testator  gave  to  his  widow  a  lifo-inteiest  in  a 
fond,  with  a  power  of  appointment  amongst 
all  his  children  living  at  her  death  ;  and  in  de. 
fault  of  sppointment,  dirrcted  the  fund  to  be 

;    divided  amongst  all  euch  children,  with  a  gift 


over  to  the  widow,  in  case  all  tbe  childnB 
died  before  their  ahares  becaoie  payable. 

The  widow  appointed  the  fnfid  to  the  tvro  sorri. 
Ting  children ;  one  of  them  died  in  ber  life 
tikne :  held  that  the  only  aurvirinf  child  took« 
upon  the  widow's  death  the  whole  of  the  fund. 
BitUfieU  ▼.  Jteesrd,  854 

10;  TeaUtor  declared  tmati  of  ottfek  for  A.  for 
life,  and  alter  hia  deeeaaa,  fei  hia  children,  tod 
delared  that  the  proviaioB  ha  bad  leade  for  A. 
should  not  be  subject  to  any  aUenatioo  me  dia- 
poaition  by  him,  but  If  he  ahould  alienate  or  at- 
tempt  to  alienate,  it  ahoold  operate  aa  a  for- 
feiture of  the  proTiakma,  and  the  aama  should 
devolva  on  the  person  next  entitled.  A.,  who 
had  several  children,  becaoM  bankrapl  t  hM, 
that  his  assignees  were  entittod  Id  his  bfe  in. 
tereat.    Lear  ▼.  Lergeit,  479 

11.  Teatator  gave  to  hia  daughter  and  her  chil. 
dren  5,U00<. ;  3,000/.  to  be  paid  in  one  year  aC 
ter  hie  deoeaae,  and  2,000/.  after  the  deeeaaa 
of  his  wife,  and  appointed  A.  B.  truatee  of  those 
anms  for  his  daughter  and  her  children.  The 
eourt  declared  the  5,000/.  to  be  in  tniat  for  the 
daughter  for  life,  and  after  ber  deceaae  for  all 
her  children,  whether  bom  in  the  teatator**  life 
time,  or  after  hia  deceaae.    Mvree  v.  Marmt 

486 

12.  Beqoeat  to  H.  D  for  his  own  nee,  and  in  ease 
he  should  die  in  the  teautor's  life  tima  or  after. 
warda,  without  having  any  child  or  childien, 
then  over.  H.  D.  aurviveid  the  teatator,  and 
died  without  having  had  a  child :  held,  that 
the  gift  over  took  effi:cL    i9leiBS  ▼.  Mamie, 

490 

13.  J.  B.  at  hia  death  had  a  balance  due  horn 
hia  banker  and  waa  also  entitled  to  a 
ahare  of  the  balance  dtie  to  A.  B.  from  his 
banker,  A.  B.  having  received  moniea  far  him 
from  time  to  time,  and  with  hia  knowledge, 
paid  them  to  hia  own  banker.  But  J.  B.  had 
no  concern  with  A.  B.*s  bankera,  nor  did  they 
know  ho  was  hitereoted  in  the  nonieo  paid  by 
A.  B.  J.  B.  bequeaths  all  hia  monev  in  tbe 
hands  of  any  banker :  held,  that  his  balance  at 
his  own  bankera,  and  also  his  share  of  A.  B-*s 
balance  will  pass ;  and  that  evidence  ia  admis. 
sible  to  show  that  he  ao  intended.  Hrmmmg  r. 
WkitUaan,  493 

14.  A  teetator  who  had  long  reaided  ia  India, 
gave  a  legacy  to  T.  P.,  ••  who  reaided  at  A. 
when  I  left  England,  or  to  his  heirs,  execotttrs, 
adminiatrators  or  assigns.**  T.  P.  died  in  the 
teatator*B  lifetime :  hiud,  that  the  heqneat  over 
was  void  for  uncertainty.     WaiU  v.  TVnm/er, 

524 
See  LiOACT,  I,  2.    Lmaot  Dimr. 

CONSTRUCTION  OF  ORDER. 

A  motkm  for  a  new  trial  must  be  made  bcfors 
the  same  jurisdiction  aa  directed  the  former 
trial,  although  the  judge  may  have  been  re. 
moved.    Fifotmer  v,.Fi|rr«,  319 

See  PiACTicK,  14. 

CONTEMPT. 
See  Pbacticb,  11. 

CONVERSION. 
Teatator  gave  a  copyhold  estate  to  trustees  for  hia 
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wife,  Dnt3  the  leuM  to  whieh  it  was  rabject 

expired,  and  directed  that  then  it  should  be  Mid 
and  the  proceeds  be  invested  for  the  benefit  of 
his  children ;  bat  if  his  wife  should  die  before 
the  lemses  expired,  that  it  should  be  inmediate- 
ly  sold,  and  ihe  proceeds  disposed  of  as  before. 
The  wife  survived  the  children,  but  died  before 
the  leases  expired.  The  surviving  trustee,  who 
claimed  the  estate  for  his  own  benefit,  was  de- 
creed to  surrender  it  to  the  administrator  of  the 
children,  but  without  prejudice  to  the  rights  of 
the  customary  heirs  of  either  the  testator  or  the 
children,  if  any  such  heirs  were  in  existence. 
Burion  v.  HodioU,  34 

COPYHOLD. 

A  copyhold  estate  will  not  pass  by  the  will  of  a 
devisor,  who  dies  before  admittance.  King  v. 
TWntr,  545 

See  ComrcasiON.     Infaiit  T&uim.     PaioanT 

OF  IjICOMSaANOU. 


COPYRIGHT. 


court  will  not  protect  a  foreignei^s  copyriffht 
^hndre  ▼.  Skmw,  337 


The 

JOehndre 


COSTS. 


!•  The  master  was  ordered  to  tax  the  costs  of 
all  parties,  and  the  amount  was  directed  to  be 
paid,  out  of  the  assets  of  ihe  testator  in  the 
cause,  by  his  executors,  who  were  to  be  at 
liberty  to  pay  the  costs  of  certain  parties  to  A. 
B.,  their  solicitor.  A.  B.  was  an  attorney  of 
K.  B.  and  C.  P.,  but  had  never  been  admitted 
as  a  solicitor  in  the  court  of  chancery ;  and  the 
master,  for  that  reason,  disallowed  the  whole 
of  his  charges,  except  what  he  had  paid  to  his 
elerk  in  court.  He  had,  however,  previously 
received  from  his  clients,  to  the  full  amount  of 
his  bills.  The  clients  then  petitioned  for  an 
order  on  the  master  to  review  his  certificate, 
and  tax  A.  B  *s  bills ;  but  their  petition  was 
dismissed.    PrebkU  v.  Boghuret,  246.    See  p. 

570 

9.  Injunction  granted  to  restrain  an  action  fur 
the  amount  of  a  solicitor's  bill,  which  had  been 
taxed  after  the  commencement  of  the  action, 
and  more  than  one  sixth  had  been  taken  off, 
but  the  costs  of  taxation  had  not  been  ascer- 
tained.    Wiilton  V.  Johneon,  456 

3.  One  of  the  terns  of  an  a|rreemcnt  was,  that 
the  contract  should  be  void  if  the  purchaser's 
counsel  should  be  of  opinion  that  a  marketable 
title  could  not  be  made  by  a  certain  time.  The 
counsel  being  of  that  opinion,  a  bill  by  the  pur. 
chaser,  for  a  r|>ecific  performance  with  a  com- 
pensation, was  dismissed  with  costs.  And  an 
application  afterwards  made  by  the  plaintiff, 
that  his  deposit  might  be  set  off  against  the  de. 
fendant^s  costs,  and  the  surplus  (if  any)  paid  to 
him,  was  refused  wKh  costs.  WUlwme  ▼.  Ed- 
teeriit,  78 

4*  A  first  ineambrancer  having  a  power  of  sale, 
bat  having  lost  the  title  deeds,  institutes  a  suit 
to  have  the  estate  sold  ;  the  subsequent  incum- 
brancers  are  entitled  to  be  paid  their  costs,  al. 
though  the  proceeds  of  (he  sale  are  not  suffi- 
cient topay  what  is  due  to  the  pliant  iff.  WonL. 
ner  t.  Wright^  £43 


See  Bill  to  mnrtUTi  TifmioHT,  1.    Pkao- 

TICK,  30. 

CROSS-E3CAMINATION. 

A  party  who  onits  to  cross-examine  a  wit- 
ness  under  a  commission  at  the  usoal  pe. 
riod,  will  be  allowed  to  exhibit  interrogatories 
for  that  purpose  on  a  subseqaent  day.  Cwrier 
T.  Draper^  58 

CROSS-RBMAINDESa. 
See  Will,  8. 

DAMAGES. 
See  IirjimcnoK,  4.    Tshaiit  voa  Lnn,  and  Ri- 
MAiMosa  Man. 

DEBTS. 
See  Tkhakt  for  Lirx. 

DEBTOR  AND  CREDITOR. 
See  PaiNCIfAL  AND  SuaxTT.     SraouLTT  Dibt. 


DEFENDANT. 

If  a  defendant  pleads  that  giving  the  discovery 
sought  by  the  bill,  will  subject  him  to  penalties, 
but,  between  the  filing  and  the  hearing  of  the 
plea,  the  time  for  suing  for  the  penalties  expires, 
the  plea  will  be  overruled.  The  Corporation  of 
Trinity  Houee  ▼.  Burge^  411 

i9ee  Attacbmint.  Plkadihg,  3,  3,  4.  Paao- 
Tica,  13.    SuprLKMXNTAL  Aifswaa. 

DEMURRER. 

Leave  given  to  file  a  general  demnrrer  after  the 
second  order  for  time  had  been  taken  out,  tha 
subpcena  having  been  made  returnable  imme- 
diately, and  there  h^ing  been  no  wilful  de- 
lay on  the  part  of  the  defendants.  The  At- 
tomey  General  v.  THm  Mayor  and  Corporation 
ofCarlUU,  437 

See  CoNsiOMXCs.  Eantrr,  1.  3.  Joint  Stock 
CoMrANT.  JoaisDioTioN,  4.  MuLTiFAaioas- 
vsss.  Plbadimo,  3,  4.  Pubuo  Ppucr,  3,  4. 
SoppLiMKiiTAL  Bill. 

DEPOSITIONS. 

Althongh  there  are  two  suits  in  this  court  be- 
tween parties  having  the  same  respective  inte- 
rests, and  relating  to  the  same  matters,  the  de- 
positions of  such  only  of  the  witnesses  in  the 
prior  suit  ss  are  dead  will  be  allowed  to  be  read 
in  the  subsequent  suit    Carrington  v.  Comoek, 

567 

DISCLAIMER. 

To  a  bill  praying  a  re-eonTeyanee  of  fovr  estates, 
the  defendant  put  in  a  plea  of  a  fine  as  to  one, 
condudmg  with  a  disclaimer  as  to  the  others : 
the  plea  was  overruled.    Watkino  t.  Stono^  49 

DISCOVERY,  BILL  OP. 
See  Plbaoimo,  1«  3.    Btatuts  or  Luutatiomi. 


YoL.  U. 
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DISMISSAL  OF  BILL. 

I.  Amendment  of  t  bill  without  ■ertrhig  «  sab- 

p<Bna  to  answer  the  amendmeniB,    will  not 

prerent  the  defendant  from  dwrniiaing  the  bill. 

Bram»t»n  v.  Carter,  458 

S.  On  the  Sdth  November,  pUintilTs  filed  a  re. 

plication,  and  on  the  99tli,  a  snbpoina  to  re. 

join,   returnable  immediately,   tested  on   the 

27th,  but  without  obtainin|r  an  order  for  a  aob. 

pcena  fo  retomable ;  afterwards  tho  defendant 

obtained  an  order  to  dismiss:  held  that  the 

•ubpflsna  was  irreg^ular,  and  a  motion  to  dia. 

charsre  tho  order   of  dbmiasal   was  refused. 

Brown  V.  Moore,  464 

3.  If,  between  the  giving  of  a  notice  of  motitm 

to  dismiss,  and   tho   making  of  tho  motion, 

plaintifi  obtsins  an  order  to  amend,  the  plain. 

tiff  must  pay  the  costs  of  the  motion ;  but  no 

order  will  be  made  upon  it.     Davenpwt  v. 

Manners,  514 

See  Bill  to  HEiprroAtc  Tttnjiosir,  1.    V«ii-  ESCHEAT. 

ooA  AMO  Puaoiuaaa,  6,  See  ConvBaiioif.  1. 

DISSENTERS. 
See  JoanoicTioif,  5. 

DOMICIL. 


an  aceoant  of  the  eonslgnmentt  and  ptyment 
of  her  interest,  charging  collusion  between  the 
consignees  and  the  receiver. 

Demurrer,  by  the  consignees,  for  want  of  eqnity, 
overruled.    Fitzgerald  v.  Stewart,  333 

4.  A  mceiver  appointed  in  a  suit  institated  by  in* 
cumbranccrs  was  ordered  to  keep  down  the  in- 
cumbrancea  oot  of  the  rrnts,  and  to  pay  tho 
residue  to  the  owner  of  tho  estate.  A  jadg. 
ment  crrditor  of  the  owner  of  the  estates,  sub- 
ject to  the  incombran«:es,  may  file  a  bill  against 
the  owner  and  receiver,  without  making'  the 
other  incumbrancers  parties,  to  have  bis  debt 
sati»fied  out  of  the  surplus  rents.  Lewie  v. 
Lird  Zouche,  388 

See  Aoa CEMENT,  t.  3.  Joint  Stock  CoMruir, 
1.    JuaiSDicTjoN,  4.    LaNDLoan  ano  Tsnaxt. 

EQUITY  OF  REDEMPTION. 
See  PaftTiKS,  5. 


A  native  of  Scotland  domiciled  in  England,  hav- 
ing personal  property  only,  executed,  during  a 
visit  to  Scotland,  and  deposited  there  a  will, 
prepared  in  the  Scotch  form,  and  died  in  Eng. 
land :  held,  that  the  will  was  to  be  construed 
according  to  the  English  law.  Anetruther  v. 
Chalmer,  1 

EQUITY. 

A.,  the  inventor  of  a  medicine,  employed  B.,  a 
foreigner  residing  abroad,  to  manufacture  it  lor 
him  there,  and  sold  it  in  England  ft»r  his  own 
iK>1e  profit.  A  label  and  seal,  denoting  that 
the  medicine  was  manufactorcd  by  B  and  suld 
by  A.,  were  affixed  to  the  bottles  in  which  it 
was  sold.  The  defendants  imitated  tho  labels 
and  seals  Demurrer  allowed  to  a  bill  to  re. 
strain  the  imitation,  and  for  an  account  of  the 
sales  of  the  spurious  label  and  seals,  A.  ha  vine 
no  interest.     Delendre  v.  Shaw,  237 

9.  A  bill  will  lie  by  the  last  indorsee  of  s  lost  bill 
of  exchange  to  recover  the  amount  from  the 
acceptor ;  and  prbr  indorsees  need  not  be  made 
parties  to  the  suit.  Macartney  v.  Graham,  285 

3.  A  receiver  of  an  estate  in  Jamaica,  appointed 
by  the  court  of  chancery  there,  in  a  suit  by  a 
second  incumbrancer,  to  have  tho  proceeds  of 
the  estates  applied  in  patisfaction  of  the  ineom. 
brances,  was  ordered,  out  of  the  proceeds  to 
pay  to  A.  the  first  incumbrancer,  in  London, 
the  interest  on  her  cliarge,  and  to  consign  the 
prodaee,  to  B.,  a  merchant  in  Enirland,  for  sale. 
The  receiver,  on  making  the  first  consignment, 
sent  the  bill  of  lading  to  A.,  with  directions  to 
deliver  it  to  B  on  payment  of  her  intcrcpt. 
The  consignments  were  afterwards  made,  by 
B  'p  direction,  to  other  merchants,  who  for  sec 
eral  years,  continued  to  pay  A.  hw  interest 
but  afterwards  ceased  to  do  so.  Upon  which 
she  filed  a  bill  in  this  eonntry  m^inst  them 
Iho  receiver  and  the  owners  of  the  ssUte,  foil 


'     EVIDENCE. 

A  terrier  is  evidence  as  to  porsonal  tithsa.    T^mmm 
ley  V.  CoUgate,  997 

See  DtrosiTioNS.    Will,  19. 


EXAMINATION  OF  WITNESSES. 
See  WiTNXSSBs. 

EXECUTOR. 

An  execotor  filed  a  bill  before  probate ;  plea.  tlMt 
he  had  not  proved  the  will,  allowod.  Simams 
V.  MUmnn,  941 

See  CMOS!  in  Actioji,  3.    ImivnctioiIv  4. 

FINB. 
See  Flea  and  Pliadlxo,  2. 

FORECLOSURE. 
See  Plka  ash  Plbadino,  10,  11. 


See  UsuBT. 


FOREIGN  LOAN. 
Pusua  PoucT,  4. 

FOREIGNER. 


See  CopvaiORT. 

FORFEITURE. 

See  AuBNATioN. 

FRAUD. 

The  holders  of  oharss  in  a  joint  stock  company, 
purchased  immediately  from  the  oompany,  aro 
entitled  to  relief,  in  equity,  against  too  franda- 
lent  condnet  of  tbo  directora.    BUtim  ▼.  Ag&r^ 


GUARDIAN. 

Where  three  joint  guardians  are  appointed,  and 
one  dies,  the  survivors  will  be  appointed  guar, 
diaos  without  a  refereocs.   HuU  v*  Jsiw  i^  41 


IKDEX. 


tn 


GUATEMALA  LOAN. 
See  UsfTET. 

HUSBAND  AND  WIFE. 

1.  The  husband  of  a  woman,  having  a  seated  in. 
tcrcflt  ill  poflt«Mion  in  a  lency,  fa«comca  bank- 
rupt ;  hi#  titignec  files  a  bill  a^rainst  the  Icsla- 
tu?8  ozecutora,  to  compel  pajmenl  of  the  lega- 
cy;  and  soon  afterwards  liio  husband  dies: 
held,  that  the  widow,  and  not  the  araignee,  is 
entitled  to  the  legacy.    Fierce  y.  Thornely, 

167 

3.  A  man,  whoso  wife  was  entitled  to  personalty 
subject  to  a  life  interest  in  A.,  beeomes  bank 
rupt,  and  afterwards  obtains  hix  certificate; 
then  A.  dies,  and  afterwards  the  wife,  and  the 
husband  takes  out  administntion  to  her :  held 
that  his  assignees  are  nevertheless  entitled  to 
the  property.    Ripley  y  Woode^  JG5 

See  BANsaufT,  3.    TaAAjrr  by  tbi  Couktsst. 

INCUMBRANCER. 
See  AmomiATioN.      Consign  caa.     Cosra,  4. 
JoMMiKT   CasorroA.     Paioarrr   or  Incum* 
aaiNOM. 


See  Paktim,  1. 


INDORSEE. 


INFANT. 
See  GuAaDUN*    Paacirr  and  Child.    PaAcricB, 
11. 

INFANT  TRUSTEE. 

A  copyholder  covenants  to  surrender  to  trustees, 
in  trust  to  sell,  and  dies  before  surrender,  leav. 
ing  an  infant  heir,  the  covenantees  acfree  to 
aell  the  estate,  and  afterwards  file  a  bill  for  a 
specific  jierformance :  held,  that  the  heir  is  not 
an  infant  trustee  wiihin  6  Goo.  4,  c.  74,  and 
therefore  cannot  be  ordered  to  surrender  imme- 
diately, and  consequently  that  the  bill  must  be 
dismissed,  with  costs.    King  v.  Turner^    549 

INJUNCTION. 

1.  Motion  by  a  plaintifiT  to  restrain  an  action 
brought  by  one  defendant  agamst  a  co  dcfen. 
dant,  granted     Kiegham  v.  Jfaisfy,  4 1 

3.  Injunction  granted  to  restrain  an  action  for 
the  amount  of  a  solicitor's  bill  which  had  been 
taxed  after  the  commencement  of  the  action, 
and  more  than  one  sixth  had  been  taken  ofiT, 
but  the  costs  of  taxation  had  nut  been  asocr. 
tainrd.     WaUon  ▼.  Johnson,  456 

3.  Motion  refused  to  dissolve  an  injunction 
granted,  on  affidavit  and  certificate,  to  restrain 
execution  on  a  judgment  obtained  by  the  de- 
fendant against  the  plaintifl;  the  latter  having 
obtained  a  judgment  to  a  greater  amount 
affainat  the  former.     WiUiame  v.  Davies,  461 

4.  If  a  cause  fnr  the  administration  of  assets  haa 
been  heard  for  further  directions,  and  the  ex. 
ecutors  have  paid  tlicir  balances  into  court,  an 
injunction  will  be  granted  to  restrain  an  action 
against  the  executors,  for  breaches  of  covenant 
in  a  lease  granted  to  the  testatur,  and  the  mas. 
ter  will  be  directed  to  ascertain  the  damages. 
Sutton  t,  Maskiter,  5  If 


5.  The  common  injtinetion  hi  not  dissolved  by 
the  plaintiff  obtaining  an  order  to  amend  with, 
out  saving  the  injunction,  unless  the  record  is 
a Itered.    Dmvio  v .  Davie^  &  1 5 

6.  Cuarta  of  equity  have  a  concurrent  jorisdictk>n 
with  the  courts  of  law  in  relieving  against  pro- 
missory notes  taken  when  over  due.  Hodgeon 
V.  Murray,  515 

See  CorvRiGHT.  Eaumr,  1.  Jurisdiction,  5. 
Lak  dlord  and  1'bnant.     PaiMCirAi«  and  Suxb- 

TT,  3.      PttACTIGB*  7,  8. 

INTEREST. 

1.  Purchaser  of  a  Dsversion  ordered  to  pay  inte. 
rest  on  his  purchase  money  from  the  time  of 
~  his  pnrcliase.     Trefutie  v.  Lord  Ciinton,  359 
See  Account.    Tenant  for  Life  op  Rksiduk. 

INTERROGATORIES. 

See  C|LOSB  KxAMINATroN. 

ISSUE. 

Issue  directed  on  the  application  of  a  vicar  to  try 
the  right  to  tithes.     Townley  v.  Colegate, 

297 

JOINT  STOCK  COMPANY. 

1.  The  holders  of  shares,  in  a  joint  stock  compa. 
ny,  purchased  immediately  from  the  company, 
are  entitled  to  relief,  in  equity,  against  the 
fraudulent  conduct  of  the  directors.  Some  of 
the  shareholders  in  a  joint  stock  company  may 
file  a  bill  to  have  their  deposits  repaid  without 
making  all  the  other  shurehoidcrs  parties,  if 
they  are  ignorant  of  their  namea.  Blain  ▼. 
Agar,  389 

2.  ^me  of  the  members  of  a  partnership  can. 
not  file  a  bill,  on  behalf  of  themselves  and  the 
others,  for  a  dissolution  of  the  partnership ;  but 
all  the  members,  however  numerous,  must  ho 
parties  to  the  suit.     Long  v.  Yonge,  369 

3.  An  act  of  parliament  fur  forming  a  joint  stock 
company,  authorized  all  suits,  on  behalf  of  the 
company,  against  any  person,  to  be  commenced 
in  the  name  of  the  chairman,  and  in  all  pro- 
ceedings in  which  it  would  have  been  before 
neccssarv  to  state  the  name  of  the  chairman 
only.  Held,  that  the  acts  did  not  aiAhorizo 
suits  to  be  commenced  by  the  chairman 
against  one  of  the  partners,  without  making 
the  others  parties.    MaeMahon  ▼.  Upton,  473 

JUDGMENTS. 

1.  Motion  refuped  to  dissolve  an  injunction, 
granted  an  afiidavit  and  certificate,  to  restrain 
execution  on  a  judgment  cibtained  by  the  dc- 
Hendant  against  the  plaintiff,  the  latter  having 
obtained  a  jndgmcnt  to  a  greater  amount 
against  the  foinier.      WiUiams  ▼.  Davits, 

461 

2.  Oldjudpnientsexiitingagawta  ffrmerowner 
of  leaseh.»lds,  who  parted  with  the  property  in 
1770.  and  to  enforce  which  no  steps  appeared 
to  have  been  taken,  are  no  objection  to  the  tU 
tie.    Causton  ▼.  MnckUw,  343 

JUDGMENT  CREDITOR. 
A  receiver  appointed  in  a  suit  instituted  by  in- 
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eambimoeon  wu  ordered  to  keep  dciwii  the  in- 
cnmbrancet  oat  of  the  rente,  and  to  pay  the 
xeeidue  to  the  owner  of  the  estate.  A  judg- 
ment creditor  may  file  a  bQ]  against  the  owner 
and  receiver,  without  making  the  other  incum- 
brancere  parties,  to  have  bis  debt  satisfied  out 
of  tbe  surplos  rents.    Lewu  ▼.  Lord  Zouehe, 

3e8 

JUDICIAL  KNOWLEDGE. 
^ee  PuBUo  PoucT,  3,  4. 

JURISDICTION. 

1.  The  eonrt  has  no  jurisdiction  to  deprive  a  fa. 
ther,  living  in  adultery,  of  the  custody  of  his 
child,  unless  he  brings  the  child  in  contact  with 
the  woman  with  whom  he  is  so  living ;  nor  to 
order  him  to  permit  tbe  mother  to  have  aocest 
to  the  child  unless,  misconduct  on  hie  part  is 
shown  with  reference  to  the  management  and 
education  of  the  child.      BaUv.BaU,         35 

S.  The  court  will  not  ezecctse  its  summary  juris- 
dioiton  to  compel  a  tender's  solicitor  to  per- 
form an  undertaking!  given  by  him  at  the  sale, 
to  do  certain  acts  for  clearing  the  title  to  the 
estate.    Peart  v.  Bushell,  38 

3.  The  court  has  no  authority  to  advance  part 
of  the  fund  in  the  cause  to  enable  indigent  par- 
ties to  prosecute  their  claims  to  it.  Peek  v. 
Beeehy,  40 

4.  Courts  of  equity  have  a  concurrent  jurisdic 
tion  with  the  courts  of  law  in  relieving  against 
promissory  notes,  dLC.  taken  when  over-due. 
Hodgeon  v.  Murray,  515 

5.  The  court  will  not  interfere  to  prevent  the  re- 
moval of  the  minister  of  a  dissenting  chapel, 
vested  in  trustees,  when  the  deed  is  silent  as 
to  the  mode  of  electing  the  minister  and  his 
continuance  in  office,  and  contains  no  provision 
for  his  support,  but  he  is  dependant  for  it  on 
the  voluntary  contributions  of  his  flock.  Por- 
ter and  othere  v.  Clarke  and  othere,  520 

See  Injunction,  S,  3,  6.     Sbquxsteation.     So- 

LlOlTOa. 

LANDLORD  AND  TENANT. 

TeaUtor  devised  an  estate  to  several  persons  for 
their  lives,  successively,  with  power  to  grant 
leasee,  nnder  certain  restrictions.  The  first 
tenant  for  life  grants  a  lease  to  a  person  who 
had  no  notice  of  tbe  power,  or  that  the  lessor 
was  tenant  for  life  only.  A  subsequent  tenant 
for  life  brings  an  ejectment  against  the  lessee, 
on  the  ground  that  the  lease  was  not  made  ac- 
cording to  the  power.  The  court  will  not  pre- 
vent the  lessee  from  setting  up  an  old  onUtand. 
jng  term  created  by  the  testator.  OoUbern  v. 
Aleock,  '  553 

LEGACY. 

1.  A  testatrix,  bv  her  will,  gave  to  T.  S,  50«.  a 
month  during  nis  life,  in  lien  of  his  giving  up 
all  other  notee  and  claims ;  and  by  a  codicil, 
•be  gave  him  3/.  a  month  during  bis  life,  and 
concluded  bv  directing  that  all  other  things 
•faould  be  paid  and  done  h  directed  by  her  will. 


Held  that  T.  S.  was  entitled  to  both  the 
monthly  payments.    Lard  v.  Sutelijfet      S73 

d.  Testator  by  his  will,  gave  an  annuity  payable 
out  of  bis  freehold,  copyhold  and  perwnal  es. 
tate ;  and,  by  a  codicil  not  duly  attested,  re- 
voked the  annuity.  Held,  that  it  was  a  sub- 
sisting charge  upon  the  freeholds.  Mortmter 
V.  West,  274 

3.  In  the  progress  of  a  suit  for  the  administration 
of  the  testator's  assets,  which  were  more  than 
sufficient  to  pay  the  legacies  with  interest, 
it  was  ordered  that  the  roaster  should  ascertain 
one  fourth  part  of  the  legacies  and  intereet,  and 
that  the  same  should  m  paid  out  of  a  fund  in 
the  cause.  Held  that  the  payment  ought  to 
be  applied,  first,  in  discharge  of  the  whole  of 
the  interest  on  the  legacies,  and  then  in  the  re- 
duction of  one  fourth  of  the  principaL  Tkom. 
as  V.  Montgomery,  348 

See  Cbosk  in  Action,  3. 

LEGACY   DUTY. 

An  annuity,  given  by  a  will,  clear  of  all  dedne- 
tions,  was  directed  to  be  paid  out  of  certain 
eums  of  stock  standing  in  the  testator's  nasae : 
held  that  it  was  not  subject  to  the  legacy  doty. 
Dawkine  v.  Tatkam,  492 

LIMITATIONS. 
See  Statutk  of  LiMrrAnoNs. 

LOST  INSTRUMENT. 
See  pAanu,  I. 

MESSENGER. 
See  PaACTiCB,  2. 

MILLS. 
See  Tmuf,  1,  2,  3^  4. 

MODUS. 
See  PaoDoonoN  of  DocuJisMTi*    Trran,  fi. 

MORTGAGE. 
See  pAaTin,  6.    Plba  and  Plbadgio,  10, 11. 

MORTMAIN. 

A  bequest  of  a  eum  of  money  to  pay  off  a  debt 
secured,  by  an  equitable  charge  only,  upon  a 
meeting  hooee  is  void.    Waterkauae  v.  iiaimea, 

1G2 

MULTIFARIOUSNESS. 

i.  The  mfant  hetr  and  only  son  of  an  intestate, 
joined  with  his  sisters  m  a  bill,  against  their 
mother,  the  administratiz  for  an  account  of  tbe 
intestate's  real  and  personal  esUte. 

Demurrer  for  multifariousness,  allowed.  Dtnm 
V.  Dunn,  329 

2.  A.  B.  and  C.  being  the  next  of  km,  and  B.  and 

C.  the  CO  heirs  of  an  intestate,  file  a  bill  against 

D.  for  an  account  of  tbe  real  and  personal  ee- 
tetes  of  the  intestate.  The  bill  is  multifarious. 
Mauii  V.  AeMom,  S3i 

NE  EXEAT. 
See  AxnmMMKT,  1. 
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NEW  TRIAL. 


A  OMtion  for  a  n«w  trial  moat  be  made  before  the 
aame  juriediction  as  directed  the  former  trial, 
a}ihou{(h  the  jadg^e  may  ha?e  beeo  removed. 
Faotner  v,  Figta^  319 

NOTICE- 

Ste     CoMPEMlATtON.  PoUCT     OF     AaaUEANOC. 

Fdujo  Pouct,  3, 4. 

OLD  JUDGMENT. 
8%e  JooaMKim. 

ORDERS. 
8»t  CoNrraocnoN  or  Oaocaa. 

OUTSTANDING  TERflL 
Se%  Landlord  and  Tinant. 

PARENT  AND  CHILD. 

Tbo  court  hat  no  jariidiction  to  compel  a  father, 
living  in  adultery,  of  the  custody  of  bis  child. 
Unless  he  brings  the  child  in  contact  with  the 
woman  with  whom  he  is  so  living ;  nor  to  or- 
der him  to  permit  the  mother  to  have  access  to 
the  child,  unless  misconduct  on  his  part  is 
shown,  with  reference  to  the  management  and 
education  of  the  child.    Ball  ▼.  Ball,  35 

PARTIES. 

1.  A  bill  will  lie  by  the  last  indorsee  of  a  lost 
bill  of  ojccbange  to  recover  the  amount  from 
the  acceptor,  and  prior  indorsees  need  not  be 
made  parties  to  the  suit.  MaeartMy  v.  Gr^ 
ham,  285 

2*  Some  of  the  shareholders  in  a  joint  stock  com. 
pany  may  file  a  bill  to  have  their  deposits  re. 
paid,  without  making  all  the  other  shareholders 
parties  if  they  are  ignorant  uf  their  namea. 
BUiin  V.  Agar,  289 

3.  Some  of  the  members  of  a  partnership  cannot 
file  a  bill  on  behalf  of  themselves  and  the  others, 
for  a  dissolution  of  the  partnership:  but  all 
the  members,  however  numerotis,  must  be  par- 
ties  to  the  suit.     Long  v.  Yonge,  369 

4.  To  a  bill  bv  a  vicar  for  some  of  the  tithes  of 
certain  lands  in  the  parish,  no  persons  except 
the  occupiers  ought  to  be  made  parties,  al- 
though  the  defendanu  allege  that  the  tithes  in 
question  have  been  always  received  or  do- 
manded  by  the  rector,  and  state  that  it  is  un. 
certain  whether  their  lands  are  or  not  within 
the  parish.     Cook  y.  Blunt,  417 

5.  The  mortgagor  is  a  necessary  party  to  a  bill  by 
a  second  mortgagee  to  redeem  t^e  first  mort. 
gage,  and  foreclose  the  equity  of  redemption. 
Farmer  v.  Curtia,  466 

6.  A  second  mortgagee  may  file  a  bill  of  foreclo. 
■ore  against  the  mortgagor  and  third  mortgi. 
gee,  without  making  the  first  mortgagee  a  par. 
ty.    Rote  r.  Pago,  471 

See  JuDOMKNT  CaaorroE.  Plia  and  Plbadino, 
10,  11, 12. 

PARTNERSHIP. 
See  Jonrr  Stogx  Compant. 


PAYMENT  OF  MONEY  INTO  COURT. 

Moneys  directed  by  settlement  to  be  laid  out  in 
government  or  real  securities,  were  lent,  by 
the  trustees  to  the  husband,  on  bond;  the 
trustees  were  ordered,  on  motion  to  pay  the 
sums  into  court.     CoUU  v.  Co//f«.  365 

See  SxQUKSTaATioN. 

PENALTIES. 

If  a  defendant  pleads  that  giving  the  discovery 
sought  by  the  bill  will  sobject  him  to  penalties, 
but  between  the  filing  and  the  bearing  of  the 
plea,  the  time  for  suing  for  the  penalties  expires, 
the  plea  will  be  overruled.  The  Corporation  of 
Trinity  Houee  v.  Surge,  411 

See  Plba  and  Plbadino,  3. 

PLAINTIFF. 
See  PaaoncB,  8. 

PLEA  AND  PLEADING. 

1.  If m  defendant  pleads  that  giving  the  discove- 
ry  sought  by  the  bill  will  subject  him  to  penal, 
ties,  but  between  the  filing  and  the  besring  of 
the  plea,  the  time  for  sumg  for  the  penalties 
expires,  the  plea  will  be  overruled.  The  Cor- 
potation  of  Trinity  Uouee  v.  Burge,  411 

2.  To  a  bill  praying  a  reconveyance  of  four  es. 
tates,  the  defendant  put  in  a  plea  of  a  fine  as 
to  one  ;  concluding  with  a  disclaimer  as  to  the 
others.  The  plea  was  overruled.  Watkine  v. 
Stone,  49 

3.  Where  a  bill  charges  a  defendant  with  acts 
which  would  subject  him  to  a  criminal  pruse- 
cution  under  a  statute,  the  defendant  need  not 
plead  the  statute,  but  may  demur  to  the  bill. 
Fleming  v.  St.  John,  igl 

4.  To  prevent  a  demurrer  to  a  bill,  it  wss  falsely 
alleged  in  it  that  a  revolted  colony  of  Spsin 
had  been  recognized  by  Crest  BriUin  as  an 
independent  state  :  the  court  is  bound  to 
know  judicially,  that  the  sllegation  is  false, 
and  not  to  give  it  the  intended  effect.  Taylor 
V.  Barclay,  213 

5.  An  executor  filed  a  bill  before  probate :  plea 
that  he  had  not  prored  the  will  allowed.  Si- 
mone  ▼.  MUman,  241 

6.  Defendant.  In  her  answer  to  a  bill  for  tithes 
of  a  mill,  said  tliat  it  waa  an  ancient  mill, 
built  before  living  memory  ;  that  no  tithes  had 
ever  been  paid  for  it,  and  that  it  had  always 
been  considered  exempt  from  tithes.  Held, 
that  the  exemption  was  well  pleaded.  Toien. 
ley  ▼.  Colegate,  297 

7.  Some  of  the  members  of  a  partnerihip  cannot 
file  a  bill,  on  behalf  of  themselves  and  the 
others,  for  a  dissolutbn  of  the  partnership ;  but 
all  the  members  however  numerous,  must  be 
parties  to  the  suit.    Long  t.  Yoit^e,  369 

8.  The  statute  of  limitations,  notwithstanding 
it  is  a  defence  at  law,  may  be  pleaded  to  a  bill 
of  discovery  in  aid  of  an  Action  brought,  pro- 
vided it  has  been  pleaded  to  the  declaration, 
Mae  Oregor  ▼.  The  Eaet  India  Company,  452 

9.  If  the  aetioo  was  eommenced  before  the  bill 
waa  filed,  the  plea  mnst  aver  that  the  cause  of 
action  did  not  accrue  within  six  years  before 
the  action  was  brought    Ibid. 

10.  The  mortgagor  is  a  necessavy  party  to  a  bill 
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by  a  second  mnrt^^ce  (o  redeem  the  Bnt 
tnorlgajrc,  and  furecloito  the  equity  of  rcdemp. 
tioii,     F^trmer  v.  Curtis,  466 

11.  A  second  mortga|;ee  may  file  a  bill  of  foreclo- 
sure against  the  murtgagor  and  third  roortga- 
gee,  withiiut  making  the  first  mortgagee  a  par 
ty.     Rose  v.  Page,  ^  471 

13  An  act  of  parliament  for  forming  a  joint  stock 
company  aiilhurized  all  suits  on  liehitjfor  the 
company,  against  any  person  to  bo  commenced 
in  the  name  of  the  chairman  ;  and  it)  all  pro- 
ceedings in  which  it  would  have  been  k^efore 
neeeivary  to  state  the  names  of  the  partners ;  it 
was  made  sufficient  to  state  the  name  of  tlie 
chairman  only.  Held,  that  the  act  did  not  au- 
thorize suits  to  be  commenced  by  the  chairman 
against  one  of  the  partners  without  making  the 
others  parties.     Mnetnahon  v.  Upton^  473 

iSiee  JuDOMBNT  CakDiTOR.  Mdltifariousnkm' 
Partiks.  Rkvivor.  Statutk  or  LmiTATioNs, 
3.    Tithes,  5. 

POLICY  OF  ASSURANCE. 

The  assignment  of  a  policy  of  assurance  on  a  life; 
doen  not  take  it  out  of  tlie  order  and  disposition 
of  the  assignor,  if  no  notice  of  the  assiifnrocnt 
is  given  to  the  insurers.     Williami  v.  Thorp, 
257     See  page  570 

POSSE.  SION,  DELIVERY  OF. 
See  Practice,  13; 

POST  OBIT. 

Where  a  tenant  in  tail  in  remainder  had  agreed 
to  pay  a  sum  of  money  after  the  death  and 
failure  of  issue  of  his  brother,  the  tenant  in 
tail  in  possession,  and  had  secured  the  money 
by  a  mortgage  of  the  estate,  and  covenanted 
to  levy  a  fine  and  sufler  a  recovery  to  give  ef. 
feet  to  the  mortgage,  but  on  coming  into  pos- 
session of  the  estato  refused  to  perform  his 
covenant,  the  court  appointed  a  receiver  of  the 
renU.    Free  v.  Hinde,  7 

POWER. 

1.  Power  to  appoint,  amongst  testator's  present 
or  future  grandchildren  or  their  nr»pective  issue, 
does  not  authorize  the  donee  to  exclude  the 
children  of  a  deceased  grandchild,  who  weru 
living  at  the  doneo*s  death.  Garlhwaiie  v.  Rob. 
in$on,  43 

9.  A  testator,  in  designating  the  objects  of  a 
power  of  api  ointment  given  to  his  daughter, 
used  the  words  'Msbqc,**  and  ** child  nr  children,** 
■ynunymoMsly.  In  a  subsequeut  part  of  his  will 
he  gave  his  son  a  power  of  appointment  over  a 
difftfient  part  of  his  property,  and  in  pointing 
out  the  objects  of  it.  used  the  word  **  issue  ** 
•imply.  The  son  had  both  children  and  grand, 
ehildfun  living  at  his  death.  Held,  tliat  an  ex. 
eroiso  of  the  power  in  favor  of  the  former  onlv 
was  void.    Dalzeli  v.  WeUK  3i9 

8—  CoitsTROCTioN,  9.    Trust. 

PRACTICE. 

1.  Motion  for  leave  to  amend  without  prejudice, 
to  a  f»e  exeat,  refused.     Grant  t.  Grant,       14 

9.  If  the  messenger  ordered  to  bring  up  a  defcn. 
dant,  dies,  the  sergeant-at^rms  will  be  or. 
dered  to  go.     Maenab  v.  Mental,  16 

3.  Where  a  defendant,  after  notice  of  the  plain, 
tiff's  intention  to  issue  an  attachment  unless 
ftn  order  for  time  is  obtained,  procores  the  or. 


der  but  is  unable  on  scoonnt  of  the  press  of 
business,  to  get  it  drawn  up,  and  omits  to  give 
the  defendant  notice  of  the  order  until  an  at* 
tachment  is  sealed,  he  cannot  set  aside  the  at. 
taehment.    Kirkpatriek  v.  Meer;  16 

4.  An  order  for  liberty  to  amend,  and  that  plain« 
tiff  may  answer  amcndmi-nts  and  ezerptions 
at  the  same  time,  obtained  before  the  filing  of 
the  rcfiort  allowing  the  exceptions,  is  irrcgu- 
lar.     RuMhtmt  v   Tronghton,  39 

5.  Motion  by  a  plaintiff  for  an  injunction  to  re. 
■train  an  action  brought  by  one  defendant 
aerainst  a  co-defendant,  granted.  Kingkam  v. 
Maigeif,     ■  41 

6.  A  party,  who  omits  to  cross-examine  a  wit- 
ness under  a  commission  at  the  osual  period, 
will  be  allowed  to  exhibit  interrogatories  for 
that  purpose  on  a  subsequent  day.  Cnrler  t. 
Draper,  53 

7.  A  plaintiff  who  had  obtained  the  common  in- 
junction, as  of  course,  prncured  an  order  to 
amend,  and  then  obtained  an  injunction  upon 
the  amended  bill  by  a  motion  of  course.  Held, 
that  a  special  application  ought  to  have  lieen 
made.     Home  v.  Watson,  85 

8.  If  a  defendant,  who  has  been  taken  on  an  at. 
tachment,  still  refuses  to  answer,  the  plaintiff 
may,  at  the  same  time,  proceed  to  enforce  an 
answer  by  the  process  of  this  court,  and  bring 
an  action  against  him  and  his  sureties  on  the 
bond  given  to  the  sheriff  under  the  attachment. 
Beddall  V.  Page,  224 

9.  Two  witnesses  having  been  examined  by  the 
plaintiff  to  prove  the  defendant's  hand  writing, 
said,  that  they  did  not  believe  it  to  be  bis  hand 
writing.  Leave  was  given  to  the  plainliff 
to  examine  fresh  witnesses  to  the  same  pomt. 
Greenwood  v.  Parsons,  S^ 

10.  Moneys  directed  by  a  settlement  to  be  laid 
out  in  government  or  real  seeuritice,  were  lent, 
by  the  trustees,  tf>  the  husband,  on  bond  :  the 
trustees  were  ordered,  on  motion,  to  pay  the 
sums  into  court.     Collis  v.  CoUis,  365 

11.  Tlircc  defendants  were  ordered  to  deliver  up 
possession  of  estates  to  the  rrceivcr  within  % 
certain  time,  or  to  stand  committed;  but  no  writ 
of  execution  of  the  order  was  served  on  tbem. 
I'he  defendants  having  refused  to  obey  the  or. 
dcr,  the  sergeant  at.arms  was  ordered  to  go 
against  them.  On  the  defendants  being  brought 
op  m  cuHtody,  it  appeared  that  one  of  them  wag 
an  infant,  and  he  and  another  of  them  ex. 
pressing  contrition  were  ordered  to  be  die. 
charged  on  payment  of  costs ;  the  third,  per- 
sisting in  his  conterapt,  was  committed.  The 
two  others  remained  m  eo^todr.  being  unable 
to  pay  their  costs.  A  motion,  afterwards  made 
by  the  defendants,  to  discharge  the  orders  of 
commttmrnt,  for  irregularity  was  granted. 
Green  v  Green,  894 

12  Leave  given  to  file  a  general  dcmnrrer  after 
the  second  order  for  time  had  been  taken  ont, 
the  suhpcena  having  been  made  retnmable  ini. 
mediately,  and  there  having  been  no  wilful  de. 
lay  on  the  part  of  the  defendants.  The  At9sr^ 
ney  General  ?.  The  Mayor  and  Corporatiam  of 
Carlisle,  427 

13.  Course  of  pMceeding  to  be  followed  to  eom. 
pet  a  defendant  to  deliver  possession  of  eetaten 
to  a  receiver.     Green  ▼,  Green,  430 

14  The  thirteenth  order  does  not  apply  to  a  obm 
in  whxh  the  answer  was  filed  before  the  first 
day  of  Easter  term,  1826.   Harru  ▼.  Htninm^ 
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15.  Amendment  of  m  bill,  without  Mnrmfr  a  sob. 
pcBna  to  anpwer  the  amendments,  will  not  pre. 
▼ent  the  defendant  from  di»miMin(  the  bill. 
Bram9ion  v.  Carter^  458 

16.  A  motion  to  dipmiee  a  bill  to  perpetuate  te«. 
timoney,  for  want  of  prosecution,  ie  irrei^olar. 
the  proper  application  it,  that  the  plaintiff  may 
proceed  within  a  iri^en  tim^.  or  pay  the  defen- 
dant hie  eosta.     Wright  v.  Tatham^  459 

17.  On  tlie  2:ith  of  November,  plaintiffs  filed  a  re- 
plication.  and,  on  the  29ih,  a  eubpcBna  to  re- 
Jnin,  returnable  immediately,  tested  on  the 27th, 
but  without  obtaining  an  order  for  such  pubpoa. 
na ;  afterwards  the  defendants  obtained  an  or. 
der  to  dismiss.  Held,  that  the  subpcena  was 
irrpgnlar.  and  a  motion  to  dii>char|fe  the  order 
of  dismissal  was  refused.  Brown  v.  Mjore,  464 

18.  To  preTent  a  suit  from  beingr  n*vived.  either 
a  plea  or  demurrer  must  he  put  into  a  bill  of  re- 
vivor: an  answer,  insistintr  that  the  plsintiff 
has  no  right  to  revive  is  not  sufficient.  Lewvt 
▼.  Bridgman,  463 

19.  Leave  given  to  amend  a  bill,  without  preju- 
dice to  an  injunction  obtained  on  filing  the  bill. 
Pickering  v.  Haiuon^  488 

89.  If,  between  the  givinjr  of  notice  of  motion 
to  dismiss  and  the  making  of  the  motion, 
plaintiff  obtains  an  order  to  amend,  the  plam> 
tiff  must  pay  the  costs  of  motion ;  but  no  or. 
der  will  be  made  upon  it  Dattmport  v.  Mivn. 
fiis/e,  514 

91.  The  common  injunction  is  not  dissolved  by 
the  plaintiff  obuintng  an  order  to  amend  with- 
out saving  the  injuiielion,  unless  the  record  is 
altered.     Dat>ii  v.  />eot«,  515 

33.  Although  there  are  two  suits  in  this  court 
between  parlies  having  the  f>amo  respective  in . 
tcrcsts  and  relating  to  the  same  matters,  the 
depositions  of  such  only  of  the  witnesses  in 
the  prior  suit,  as  are  dead,  will  bo  allowed  to 
be  read  in  the  subsequent  suit.  Carringion  v. 
CtA-nock,  567 

See  CoNsoLiDATioff  op  Sum.     New  Triau    Sc- 

ai'SSTftATION.      WiTXBSSBS,  EXAMINATION  OP. 

PRINCIPAL  AND  SURETY. 

!•  A  surety  in  a  bond  is  not  dircharged  by  the 
creditor  taking  from  the  debtor  a  cognovit  in 
an  action  he  had  brought  against  the  debtor, 
with  a  stay  of  execution  until  a  day  earlier 
than  that  on  which  judgment  could  have  been 
obtained  in  the  regular  course.  Hulme  r. 
CoU$,  U 

9.  A  surety  for  part  of  a  debt  is  not  entitled  to 
the  benefit  of  a  security  given  bv  the  debtor  to 
the  crcd  for.  at  a  different  time,  for  another 
part,  of  the  debt.     Watte  v.  CoffC,  155 

3.  A.,  on  taking  R.  as  a  clerk,  took  a  bond  from 
A.,  and  a  surety,  to  secure  bis  o'uly  sccount- 
ing  for  his  receipts :  no  time  was  fixed  for  the 
Continuance  of  the  service,  but  it  was  to  be  de- 
terminable at  the  option  of  either  party.  The 
surety  died.  His  executrix  gave  notice  to  A. 
that  she  should  no  longer  consider  herself  lia- 
ble oil  the  bond.  A.  read  the  notice  to  B., 
and  required  him  to  execute  a  new  bond,  with 
another  surety  which  Wua  done.  Then  B.  died, 
and  defieieneiee  were  found  in  hie  accounts, 
•ubeequeet  to  the  notiee.  An  injunctkin  ob 
tained.  as  of  course,  by  the  executrix,  to  re- 
strain an  aetion  on  the  bond,  was  dissolved  on 

.    the  answer.    Gordon  v.  Cmlvert,  353 

See  4  Rosa.  581 


FRIURITY  OF  INCUMBRANCES. 

Where,  by  the  cuttom  of  a  manor,  no  time  is  lim- 
ited for  presentiner  surrenders  of  copyholds,  an 
ineumbrancer,  whoee  security  has  not  been  en. 
rolled  until  k>ng  after  a  sul>st*qoent  incam- 
brance,  will  not  be  p<istt»oned,  al though  the 
subsequent  incumbrancer  had  no  notice  of  the 
prior  charge.    Horlock  v.  Priestley,  75 

PROCESS. 

If  the  messenger,  ordered  to  bring  up  a  defen* 
dant.  dies,  the  sergeant-at-arms  will  bo  ordered 
to  go,    Macnab  v  Meiualf  16 

See  PxACTics.  11,  13. 

PRODUCTION  OF  DOCU.MENTS. 

A  plaintiff  in  a  tithe  suit  is  entitled  to  a  prodoc 
tion  of  receipts  for  modnses  and  eompoffitions, 
given  to  the  defendants  by  the  plaintiff  and 
his  predecessors,  some  of  tho'ie  receipts  rclat* 
ing  to  tithes  not  sued  for,  and  the  other  being 
evidence  for  the  defendant  and  nut  for  the 
plaintiff.     Tomlineon  v.  Lymer.  489 

PROMISSORY  NOTE. 

Courts  of  equity  have  a  concurrent  jurisdiction 
with  courts  of  law  in  relievini;  against  promts, 
sory  notes  taken  when  ovcr.due.  Hodgaon  v. 
Murray,  515 

PUBLIC  POLICY. 

1.  An  agreement  between  two  sons,  to  divide 
equally  whatever  property  they  may  receive 
from  their  fathor  in  his  life.time,  or  become  en. 
titled  to  under  his  will,  or  by  descent  or  other- 
wise from  him.  is  not  contrary  to  public  policy, 
but  will  be  enforced  in  equity.  Wethered  v. 
Wethered,  183 

2.  An  agreement  between  two  persona  having 
expectations  from  a  third,  to  divide  equally 
wiiatevrr  he  might  leave  them  is  valid.  Har- 
wood  V.  Tooke,  192 

3.  A  reyolted  colony  of  Spain,  not  recognized  as 
an  independent  state  by  Great  Britain,  exc- 
cuted  bonds  at  6  per  cent,  interest,  as  seouri- 
ttcs  for  a  loan.  P.,  acting  in  cnlloviun  with  B., 
a  holder  of  the  bonds  in  England,  hy  falsely 
representing  that  he  had  purchased  some  of 
them,  induced  the  plaintiff  to  become  a  purcha- 
scr :  Held,  on  demurrer,  that  the  bond^  were 
not  usurious,  as  it  did  not  appear,  by  the  bill, 
that  the  contract  for  the  loan  was  made,  or  the 
amount  of  it  to  be  paid  in  th:s  country ;  and 
p.  and  B  would  have  been  answeiable  to  the 
plaintiff  for  losses  suHtained  upon  his  purchase, 
but  that,  as  the  original  contract  was  made 
with  a  ifovernmcnt  not  aeknowledired  by 
Great  Britain,  the  court  could  not  relieve  him. 
Tkompeon  v.  Powlee,  194 

4.  To  prevent  a  demurrer  to  a  bill,  it  was  falsely 
alleged  in  it  that  a  revolted  colony  of  Spain 
had  been  recognized  by  Great  Britain  as  an 
independent  state ;  the  ooort  is  bound  to  know, 
jndicially,  that  the  allegation  is  false  and  not 
to  sive  it  the  intended  effect.  Taylor  v.  Bar, 
clay,  S13 

5.  The  salary  of  the  Msistmot  pMrliaraentary 
counsel  to  the  treaaory  ii  not  asiigoable ;  and 
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the  coart  will  not  appoint  a  receiver  of  it 
Cooptr  V.  ReUly^  500 

.RBCEIV£fi. 

Where  a  tenant  in  tail  in  remainder  had  a^freed 
to  pay  a  sum  or  money,  after  the  death  and 
faihire  of  issue  of  his  brother,  the  tenant  in  tail 
in  possession,  and  had  secured  the  money  by 
a  mortcrage  of  the  estate,  and  covenanted  to 
levy  a  fine  and  suffer  a  recovery  to  give  effect 
to  the  mortgage,  but  on  coming  into  possession 
of  the  estate,  refused  to  perfurm  his  covenant, 
the  court  appointed  a  receiver  of  the  rents. 
Free  v.  Hinde,  7 

See  AppaoPRiATioN.   PaAcrics,  13.  Pubuo  Poli- 

CF,  5. 


See  PAariBs,  4. 


RECTOR. 


RESIDUE 
See  Tknant  poa  Lifs  of  Rcbidub. 

RESTRAINT  ON  ALIENATION. 
See  Aliknation. 


See  Account. 


See  Intcrist. 


RESTS. 


REVERSION. 


REVIVOR. 


To  prevent  a  suit  from  being  revived,  either  a 
a  plea  or  demurrer  mast  be  put  into  the  bill  of 
revivor ;  an  answer,  insisting  that  the  plaintiff 
has  no  right  to  revive,  is  not  sufficient  Lew. 
U  V.  Bridgman,  465 

REVOLTED  COLONY. 
See  PuBUC  Policy,  3,  4. 

SALARY. 


The  salary  of  assistant  parliamentary  < 
the  treasury,  is  not  assignable,  and 


'  cotmtel  to 
I  treasury,  is  not  assignable,  and  the  court 
will  not  appoint  a  receiver  of  it.  Cooper  v. 
Reilty,  560 


SCOTCH  WILL. 


See  OoMiciL. 

SEQUESTRATION. 

The  court  lias  no  jurisdiction  to  order,  upon  mo. 
tion,  a  person,  not  a  party  in  the  cause,  to  pay 
into  court  the  arrears  of  an  annuity,  granted 
by  him  to  a  defendant,  against  whom  a  te. 
questration  has  issued  for  want  of  a  sufficient 
answer  unless  the  grantor  has,  by  his  condoct, 
waived  the  objection  to  the  jurtsdictinn.  bu|  he 
may,  notwiihutanding,  r  without  applying  for 
the  leave  of  the  cuurt)  obtain  from  the  grantee 
a  release  of  the  annuity.  Johneon  v.  Chipinn. 
dull,  bo 

SERGEANT  AT  ARMS. 

See  Practiok,  2.  11. 

SET  OFF. 
8eo  InjuifonoN,  3.    Srscuro  Pcafoejiarcb. 


SOLICITOR. 

The  court  will  not  exercise  Us  summary  jurisdic- 
tion to  compel  a  ▼endoi's  solicitor  to  perform 
an  undertaking,  given  by  him  at  the  sale,  to 
do  certain  acts  for  clearing  the  title  to  the  es- 
Ute.    Peart  ▼.  Buohell,  38 

See  Com,  1,  2. 

SPECIFIC  PERFORMANCE. 

One  of  the  terms  of  an  agreement  was,  that  the 
contract  should  be  void  if  the  purchaser's  coun- 
sel should  be  of  opinion  that  a  marketable  title 
could  not  be  made  by  a  certain  time.  The 
counsel  being  of  that  opinion,  a  bill  by  the  pur. 
chaser  for  a  specific  performance,  with  a  com. 
pensation,  was  dismissed  with  costs ;  and  an 
application  afterwards  made  by  the  plaintiff^ 
that  his  deposit  might  beset  off  against  the  de- 
fendant's costs,  and  the  surplus  (if  any)  paid 
to  him,  was  refused  with  costs.  Williamo  v. 
Edwards,  78 

See  AoaiKMENT.  CoMPSitsATioic.  Nonce. 
Vbmdoe  and  Puecbasse,  6. 

SPECIALTY  DEBT. 

By  deed  between  A.  and  B.  it  was  agreed  that  m 
sum  in  the  hands  of  A.,  but  belonging  to  B^ 
should  be  laid  out  in  the  funds,  in  A.*s  name, 
in  trust  for  B.;  A  died  never  having  invested 
the  money:  Held,  that  B.  was  a  speciality 
creditor  of  A.  for  the  amoaot.  Mover  t.  Ak> 
Mirperl,  227 

STATUTE  OF  LIMITATIONS. 

fit 

is  a  defence  at  law  may  be  pleaded  to  a  bill  of 
discovery  in  aid  of  an  action  brought,  provided 
it  has  been  pleaded  to  the  declaration.  If  the 
action  was  commenced  before  the  bill  was  filed, 
the  pica  most  aver  that  the  caime  of  the  action 
did  not  accrue  within  six  years  before  the  sc 
tion  was  brought.  Mae  Gregor  v.  The  East 
India  Company^  452 

2.  A  plea  of  the  statute  of  limitations  need  not 
deny  the  usual  allegation  that  the  defendants 
have  books,  Slc.  in  their  custody,  unless  it  is 
alleged  that  those  books,  &.c.  would  show  that 
a  promise  had  been  made  within  six  years. 
Ibid.  454 

STATUTE  54,  G.  3,  C.  168. 
See  WIL^  15. 

SUBPCENA. 
See  Attachmknt,  2.    Dismissal  of  Bill,  1.  2. 

SUPPLEMENTAL  ANSWER. 

Defendant,  in  her  answer  to  a  bill  for  tithes, 
pleaded  a  modus  for  all  tithes.  She  then  dis- 
covered that  the  moflns  covered  part  only  of 
the  tithes,  and  moved  to  eorrrct  the  mistake 
by  filing  a  supplemental  answer :  Ordered,  that 
the  caose  slmuld  proceed  as  If  the  modus  had 
been  laid  in  the  maoner  proposed.  Podmmre  ▼• 
SkipwUK  665 


INDEX. 


583 


BUPPLEiMKNTAL  BILL. 

The  defendant  in  hie  anewer  to  a  bill  61ed  by  the 
asaigneee  of  a  bankrupt,  alleged  that  the  plain- 
tiffs had  not  obtained  the  necessary  consent  to 
the  institntion  of  the  suit;  upon  which  the 
plaintifi  filed  a  supplemental  bill,  stating,  that 
since  the  filing  of  the  original  bill,  they  had 
obtained  the  necessary  consent :  Demurrer  to 
the  supplemental  bill  allowed.    King  v.  TuU 

lock,  m 

See  p.  570 

SURETY. 
See  PauiciPAL  and  Svrxtt. 

TENANT  BY  THE  CURTESY. 

Devise  to  A.  and  her  heirs :  But  if  she  died 
leaving  issue,  then  to  such  issue  and  their 
heirs.  A.  died  leaving  issue.  Held,  that  her 
husband  was  not  entitled  to  be  tenant  by  the 
curtesy.    Barker  y.  Barker,  249 

TENANT  FOR  LIFE. 

Devise  to  trustees,  in  trust  to  tell,  for  payment 

of  debts,  and  subject  thereto,  to  A.  for  life,  earu 

waste,  remainder  to  his  first  and  other  sons  in 

tail.    Tiie  trustee  sold  timber  on  the  estate, 

and  applied  the  proceeds  in  payment  of  the 

debts :   Held,  that  A.  was  entitled  to  have  the 

amount  raised  by  sale  of  the  estates,  and  paid 

to  him.     Daviea  v.  Wescomb,  435 

See  Landlobd  and  Timant. 

TENANT  FOR  LIFE.  AND  REMAIN- 
DERMAN. 

Devise  to  trustees  and  their  heirs  dtiring  the  life 
of  A.  in  trust  for  A.,  and  after  his  decease  to 
B.  in  fee.  The  trustees  recover  in  A.*s  life- 
time, damages  for  breach  of  covenants  in  a 
lease  granted  by  the  testatrix,  and  still  subsist* 
ing.  ^.  dies.  The  damages  belong  to  her  es- 
Ute.    iVo6/e  v.  Caw,  343 

TENANT  FOR  LIFE  OF  RESIDUE. 

The  tenant  for  life  of  a  residue,  which  is  directed 
to  be  laid  out  in  certain  securities,  is  entitled 
to  the  income  accrued  in  the  first  year  after 
the  testator's  decease,  on  such  parts  of  the  tea. 
tator's  estate  as  are  invested  at  his  death,  in 
the  proper  securities,  and  on  such  parts  as  are 
afterwards  so  invested  within  the  same  year ; 
but  the  income,  before  such  investment,  forms 
part  of  the  capital  of  the  residue.  La  Terriere 
▼.  BtUmer,  18 

TENANT  IN  TAIL. 
See  Rbobxvir. 

TERM,  (Ouiaianding.) 
See  Landlokd  and  Tenant. 

TERRIER. 

A  terrier  is  evidence  as  to  personal  tithes.  Town^ 
ley  v.  Colegate,  297 

TESTIMONY. 
See  Bill  to  piapiroATi   TtsmioHT.    Dsroai.  - 

TIONS.      EviDENCI.  *«*  WILL,  10. 

Vol.  II.  « 


THIRTEENTH  ORDER, 
See  Ambnomicmt,  2. 

TIMBER. 
See  Tbmamt  ^e  Lira. 


TITHES. 


1.  Defendant,  in  her  answer  to  a  bill  for  tithes 
of  a  mill,  said  that  it  was  an  ancient  mill,  built 
before  living  memory  ;  that  no  tithes  had  ever 
been  paid  for  it ;  and  that  it  had  always  been 
considered  exempt  from  tithes :  Held,  thift  the 
exemption  was  well  pleaded. 

d.  A  miller  who  grinds  his  own  com,  and  sells 
the  fiour,  is  not  liable  to  tithef  (br  such  mill. 

3.  A  terrier  is  evidence  as  to  personal  tithes.  Is. 
sue  directed  on  the  application  of  a  vicar,  to 
try  the  right  to  tithes.     Towrdey  v.  CoUgate, 

4.  A  miller  who  only  grinds  Ws  own  com  and 
sells  the  flour,  is  not  liable  to  tithes  for  his  mill 
Broionsv.  WooUey,  305 

5.  To  a  bill  bv  a  vicar  for  w>me  of  the  tithes  of 
certain  lands  in  the  parish,  no  persons  except 
the  occupiers  ought  to  be  made  parties,  al- 
though tlie  defendants  allege  that  the  tithes 
in  question  have  been  always  received  or 
demanded  by  the  red  or,  and  state  that  it  is 
uncertain  whether  their  lands  are  or  not  with- 
in the  parish.    Cttok  v.  BlunU  417 

6.  Defendant,  in  her  answer  to  a  bill  for  tithes, 
pleaded  a  modus  for  all  tithes.  She  then  dis. 
covered  that  the  modus  covered  part  only  of 
the  tithes,  and  moved  to  correct  the  mistake 
by  filing  a  supplemental  answer :  Ordered,  that 
the  cause  should  proceed  as  if  the  modus  had 
been  laid  in  the  manner  proposed,  Podmnre 
V.  Skipwith,  565 

See  DErosiTioNB.    IssuB.    Feoduction  or  Docu- 

MENTS. 

TITLE. 

Old  judgments  existing  against  a  former  owner 
of  leaseholds,  who  parted  with  the  property  in 
1770,  and  to  enforce  which,  no  steps  appeared 
to  have  been  taken,  are  no  objection  to  the  ti- 
tle.    Cauaton  y,  Maeklewt  242 

See  SoLicrroE,  1. 

TRUST. 

A  trost  for  sale  vested  in  A.  and  his  heirs,  can- 
not be  executed  by  an  assign  of  A.  Bradford 
▼.  Be\fieUi,  264 

TRUSTEE. 

A  trastee  of  a  charity  estate,  who  used  the  bal- 
ances of  the  rents  in  carrying  on  his  trade, 
will  be  charged  with  interest,  at  five  per  cent, 
but  not  with  annual  rests.  Attorney  OeneTol 
V    Solly,  518 

See  CoNVEEBioN.  Infant  Teubtee.  Payment 
or  Monet  into  Covet. 

UNCERTAINTY. 
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USURY. 


A  revolted  colooy  of  Spain,  oot  reeo^nized  as  an 
independant  state  by  Great  Britain,  executed 
bonds  at  six  per  cent  interest  as  saearities  for  a 
loan.  P.,  actinfjr  in  collusion  with  B.,  a  hol- 
der of  the'  bonds  in  Eni^land,  by  falsely  re 
presenting  -that  he  had  purchased  some  of 
them,  induce^  ihe  plaintiff  to  become  a  pur. 
chaser.  Held,  on  demurrer,  that  the  bomis 
were  not  usurious,  as  it  did  not  appear  by  the 
bill  that  the  contract  for  the  loan  was  made, 
or  the  amount  of  it  to  be  paid  in  this  country ; 
th'st  P.  dt  B.  would  have  been  answerable  to 
the  plaintiff  for  losses  sustained  upon  his  pur- 
chase, but  that,  as  the  original  contract  was 
made  with  a  government  not  acknowledged  by 
Great  Britiin,  the  courf  could  not  relieve  him. 
Thompwn  v.  PowU;  194 

VENDOR  AND  PURCHASER.  . 

1.  One  -of  the  terms  of  an  agreement  was,  that 
the  contract  should  be  void  if  the  purcha. 
ser*s  counsel  should  be  of  opinion  that  a  mar- 
ketable title  could  not  be  made  by  a  certain 
time.  The  counsel  being  of  that  opinion,  a 
bill,  by  the  purchaser,  for  a  specific  perform, 
ance,  with  a  compensation,  was  dismissed  with 
costs.  And  an  application,  afterwards  made 
by  the  plaintiff,  that  his  deposit  might  be  set 
off  againrtt  the  defendants  costs,  and  the  sur. 
plus  (if  any)  paid  to  him,  was  reAjsed  with 
costs..    Williams  v.  Edwards,  7ti 

8.  A  revolted  colony  of  Spain,  not  recognized  as 
an  independent  state  by  Great  Britain,  execu- 
ted t>onds  at  six  per  cent,  interest  as  securities 
for  a  loan.  P.,  acting  in  collusion  with  B., 
a  holder  of  the  bonds  in  England,  by  falsely 
representing  that  ho  had  purchased  some  of 
them,  induced  the  plaintiff  to  become  a  pur- 
chaser. Held,  on  demurrer,  that  the  bonds 
were  not  usurious,  as  it  did  not  appear,  by  the 
bill,  that  the  contract  for  the  loan  wot  made, 
or  the  amount  of  it  to  be  paid  in  this  country  ; 
that  P.  and  B.  would  have  been  answerable  to 
the  plaintiff  for  losses  sustained  upon  his  pur. 
chase  ;  but  that,  as  the  original  contract  was 
made  with  a  government  not  acknowledged  by 
Great  Britain,  the  court  could  not  relieve  him. 
TAoffipjon  V.  Powles,  194 

5.  Old  judgments  existing  against  a  former 
owner  of  leaseholds,  who  parted  with  the 
property  in  1770,  and  to  enforce  which  no 
steps  appeared  to  have  been  taken,  are  no  oh. 
jection  to  the  title.     CauHon  v.  MaekUw,  849 

4.  A  purchaser  of  a  reversion  ordered  to  pay  in- 
terest  on  bis  purchase  monev  from  the  time  of 
the  purchase.     Trefiuis  v.  t^trd  Clinton,  3.59 

5  An  estate  consisting  of  fen  land,  and  so  de. 
scribed  in  the  particulars  of  sale,  was  charged 
by  a  local  but  public  act  of  parliamont,  witJi 
drainage  and  embanking  taxes,  of  which  the 
purchaser  had  no  express  notice :  held,  that  he 
was  not  entitled  to  a  compensation  for  those 
taxes.    Barraud  v.  Are/ur,  433 

6.  A  copyholder  covenants  to  surrender  to  trus. 
tecs  in  trust  to  sell,  and  dies  bpforc  surrender, 
leaving  an  infant  heir;  the  covenantees  agree 
to  sell  the  estate,  and  afterward'*  file  a  bill  for 
a  specific  performance.  Hold,  that  the  heir  is 
not  an  infant  trustee  within  6  G.  4,  o.  74  ;  and 


therefore  oannot  be  ordered  to  rarrendcr  imnM- 
diately,  and  consequently  that  the  bill  must  be 
dismissed  with  costs.     King  v.  Tvmer,      549 
See  JoaisDiCTiuff,  8. 

VESTING  OF  PORTIONS. 

Testator  gave  to  his  widow  a  life-interest  in  a 
fund  with  a  power  of  appointment,  amongst  mil 
his  children  as  should  be  living  at  her  death  ; 
tnd  m  default  of  appointment,  directed  the  fund 
to  be  divided  amongst  all  such  children,  with  a 
gift  over  to  the  widow,  in  case  all  the  children 
died  before  their  shares  became  payable.  The 
widow  appointed  the  fund  tu  the  two  surviving 
children ;  one  uf  them  died  in  her  life-time. 
Held  that  the  only  surviving  child,  took,  open 
the  widow's  death,  the  whole  of  the  fund. 
BieUJUld  V.  Record,  354 

See  Will,  3. 


See  Issui. 
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WIDOW. 
See  CnoeB  m  Action,  3.  3. 

WILL. 

1.  The  tenant  for  life  of  »  residue,  which  is  di. 
rected  to  be  laid  out  in  certain  securities,  is  en- 
titled to  the  income  accrued  in  tbe  first  ycer 
after  the  testator's  decease,  on  such  parts  of 
the  testator's  estates  as  are  invested,  at  bis 
death,  in  the  proper  securities,  and  on  soch 
parts  aa  are  afterwards  so  invested  within  the 
same  year ;  but  the  income,  before  such  invest- 
ment, forms  part  of  the  capital  of  the  residue. 
L^  Terriere  v.  BuUner,  18 

8.  Testator  gave  a  copyhold  estate  to  trosteee 
for  his  wife  until  the  leases  to  which  it  waa  sob. 
ject  expired,  and  directed  that  then  it  should 
be  sold  and  the  proceeds  be  invested  for  the 
benefit  of  his  children  ;  but  if  his  wife  should 
die  before  the  leases  expired,  that  it  should  be 
immediately  sold  and  the  proceeds  disposed  of 
as  before.  The  wife  survived  the  children,  but 
died  before  the  leases  expired.  The  surviving 
trustee,  who  claimed  the  estate  for  his  own 
benefit,  waa  decreed  to  surrender  it  to  the  ad- 
ministrator of  the  children,  but  without  prejo. 
dice  to  the  rights  of  the  customary  heirs  of  the 
testator,  or  children,  if  any  such  heirs  were  in 
existence.    Burton  v.  HodaoUn  84 

3.  Testator  directed  his  executors  to  purchase, 
out  of  his  residuary  estate,  a  certain  sum  of 
stock,  and  to  pay  the  dividends  to  his  wife  for 
her  life,  and  after  her  death  to  divide  the  capi- 
tal between  such  of  his  three  daughteis  aa 
shonld  be  then  living ;  provided  that  if  any  one 
of  them  should  be  then  dead,  w  should  after- 
wards die  before  her  share  should  Income  pay- 
able or  divisible,  leaving  a  child  or  children* 
that  share  should  go  to  such  child  or  children. 
The  testator's  wife  died  in  his  life. time.  One 
of  the  daughters  died  three  mnntlis  after  tbe 
testator:  held,  nevertheless,  that  ahe  had  a 
vested  interest  in  one  of  the  sbaras.  Colline 
V.  Mncph^.reon,  87 

4.  Devise  to  A.  for  life,  and  to  her  heirs  the  isaoe 
of  her  body,  forever,  for  their  lives  s  »»d  hi 
case  A.  has  no  son,  then  to  her  eldest  daof  b- 
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ter ;  followed  by  a  piOTiso,  eontminingr  a  devite 
over,  if  A.  lefl  no  issue,  or  they  shoald  bccume 
extinct,  creates  an  estate  tail  in  A.  Reeee  v. 
Steel,  233 

^  By  Mr.  and  Mrs.  P.*s  marriage  settlement,  es- 
tates in  Kent  and  other  counties,  the  lady's 
property,  were  settled  on  her  for  life,  remain, 
der  to  Mr.  P.  for  life,  if  she  should  so  appoint, 
remainder  to  their  children,  remainder  as  Mrs. 
P.,  by  deed,  under  her  hand  and  seal,  attested, 
&c.,  or  by  her  will  signed  and  published  in  the 
presence  of  three  witnesses,  should  appoint ; 
remainder  to  Mrs.  P.  in  fee,  with  a  power  of 
sale  and  directions  for  re-investing  the  pro. 
eeeds  in  other  estates,  and  in  the  usual  securi- 
ties in  the  interim ;  and  tliat  upon  the  rein- 
vestment, the  uses  of  the  settlisment  should 
cease  as  to  the  sold  estates.  Mrs.  P.,  by  deed 
Dot  attested  as  to  her  signature,  (at  the  foot  of 
which  she  had  written,  without  date,  directions 
for  her  burial,)  appointed  the  estates,  after  her 
decease,  to  her  husband  for  life,  and  in  default 
of  children,  to  him  in  fee ;  and  she  revoked  a 
prior  deed  of  appointment.  The  estates  were 
afterwards  sold,  and  the  proceeds  invested  in 
securities,  but  were  never  re-invested  in  lands, 
although  their  liability  to  be  so  was  recognized 
by  the  parties.  There  was  no  issue  of  the  mar. 
riago.     Mrs.  P.  survived  her  husband,  and  ap- 

Slied  part  of  the  proceeds  to  her  own  use.  At 
er  death  she  was  seised  (exclusive  of  the  set- 
tled property)  of  a  mansion-house,  with  out. 
buildings,  gardens,  and  a  small  field  adjoining 
it,  and  some  cottages  opposite  to  it,  let  to  te- 
nants,  and  was  possessed  of  some  personal  es. 
tate,  no  part  of  which  was  in  the  name  of  a 
trustee.  She  devised  the  mansion  house,  with 
its  appurtenances,  and  all  other  her  real  es- 
estates,  to  C.  S ,  and  bequeathed  all  her 
personal  estate  whether  in  the  name  of  her. 
self  or  of  any  trustee,  subject  expressly  to 
her  debts  and  legacies  to  other  persons ;  af. 
ter  her  death  the  deed  of  appointment  was 
found  in  her  house,  with  the  title-deeds  of 
the  mansion-house ;  but  the  revoked  deed 
could  not  be  found.  Her  debts  and  lega. 
cies  greatly  exceeded  her  assets.  Held,  that 
the  former  deed  was  not  a  testamentary  in. 
struroent,  and  that  Mrs.  P.'s  receiving  part  of 
the  proceeds  of  the  settled  estates,  was  not  an 
entry  or  claim  within  54  Geo.  3,  c,  168 ;  but 
that  that  statute  remedied  the  defect  of  attes- 
tation :  that  the  remaining  proceeds  remained 
as  real  estate,  but  did  not  pass  either  to  the 
devisees  or  the  residuary  legatees ;  that  Mr 
P.*s  co-heirs  in  gavelkind  were  not  entitled  to 
any  part  but  that  the  whole  belonged  to  his 
heir  at  law  under  the  appointment.  Hougham 
V.  Sandya,  95 

6.  Devise  to  A.  and  her  heirs,  but  if  she  died, 
leaving  issue,  then  to  such  issue  and  their  heirs. 
A.  died,  leaving  issue:  held,  that  her  husband 
was  n'lt  entitled  to  be  tenant  by  the  courtesy. 
Barker  v.  Barker,  249 

7.  Testator  gave  to  his  heir  one  shilling,  and  de- 
vised to  W.  B.  all  his  lands ;  and  in  the  next 
sentence,  gave  to  him  all  his  goods,  chattels, 
personal  and  testamentary  estate:  held  that 
the  fee.simple  of  the  lands  passed  to  W.  B. 
Bradford  v.  Belfield,  3G4 

8.  Devise  to  A.  B.  C,  &.C.,  share  and  share  alike, 
for  their  lives,  remainder  to  their  respective 


children,  for  their  lives,  and  so  t>  be  conj 
from  issue  to  issue,  for  life.  But,  if  any-  of 
them  die,  leaving  no  issue,  their  shares  to|^  to 
the  survivors,  for  their  lives,  and  the  iasR»  ftf 
such  of  them  as  shall  be  dead,  and  in  MhitSX 
of  issue,  then  over :  beld,  that  A.  B.  G*%  take 
estates  tail,  with  oross-remainders.  HorWrnef 
V.  West,  '374 

9.  A  testator  in  designating  the  objects  of «  poww 
er  of  appointment  given  to  his  daughtar,.iuod 
the  words  "  issue,"  and  ••  child  or  cbildraii,'' 
synonymously.  In  a  subsequent  part  of  his 
will,  he  gave  his  son  a  power  of  appointment 
over  a  different  part  of  his  property,  %nd 
in  pointing  out  the  objects  used  the  word 
**  issue  **  simply.  The  son  had  both  children 
ind  grandchildren  living  at  his  death :  held, 
that  an  exercise  of  the  power  in  favor  of  the 
former  only  was  void.     Dalzel  v.  Welch,    319 

10.  Testator  gave  to  his  widow  a  life.interest  in  a 
fbnd,  ^th  a  power  of  appoint  rhent  amongst 
all  his  children  living  at  her  death  ;  and  in  de. 
fault  of  appomtment,  directed  the  fund  to  be 
divided  amongst  all  9uch  children,  with  a  gift 
over  to  the  widow,  in  case  all  the  children 
died  before  their  shares  became  payable.  The 
widow  appointed  the  fund  to  the  two  survi- 
ving children ;  one  of  them  died  in  her  life 
time :  held  that  the  only  surviving  child  took, 
upon  the  widow's  death  the  whole  of  the  fund. 
Bielefield  v.  Record,  354 

11.  Bequest  of  40L  per  annum  to  A.  for  lif«.  and 
after  her  decease,  to  B.  or  his  heirs:  held, 
that  "or''  must  be  construed  disjunctively; 
and  that  therefore,  B.  did  not  take  an  abso- 
lute  interest  in  the  annuity.  GirdUatone  v. 
Doe,  225 

12.  J.  B.  at  his  death  had  a  balance  due  from  his 
banker  and  was  also  entitled  to  a  share  of  the 
balance  due  to  A.  B.  from  his  banker,  A.  B. 
having  received  monies  for  him  from  time  to 
time,  and  with  his  knowledge,  paid  them  to  his 
own  banker,  as  his  own  money .  But  J.  B.  had 
no  concern  with  those  bankers,  nor  did  they 
know  ho  was  interested  in  the  monies  paid  by 
A.  B.  J.  B.  bequeaths  all  his  money  in  the 
hands  of  any  banker :  held,  that  his  balance  al 
his  own  bankers,  and  also  his  share  of  A.  B.*^ 
balance  will  pass ;  and  that  evidence  is  admit 
sible  to  show  that  he  so  intended.  Benson 
Whittam, 

13.  Testator  gave  to  his  daughter  and  her  chil. 
dren  5,000/. ;  3,000/.  to  be  paid  in  one  year 
ter  his  decease,  and  2,000/.  after  the  decei 
of  his  wife,  and  appointed  A.  B.  trustee  of  th 
sums  for  his  daughter  and  her  children.  Th( 
court  declared  the  5,000/.  to  be  in  trust  for  thi 
daughter  for  life,  and  after  her  decease  for  al 
her  children,  whether  born  in  the  testator's  '  ' 
time,  or  after  his  decease.    Morse  v.  Morse, 
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14.  Bequest  to  H.  D  for  his  own  use,  and  in  ca 
he  should  die  in  the  testator's  life  time  or  afti 
wards,  without  having  any  child  or  childn 
then  over.  H.  D.  survived  the  testator, 
died  without  having  had  a  child :  held,  th 
the  gift  over  took  effect.     Stone  v.  Maule,  ■{ 

4l 

15.  A  testator  who  had  long  resided  in  Indf 
gave  a  legacy  **  to  T.  P.,  who  resided  at 
when  I  left  England,  or  to  his  heirs,  execuU 
administrators  or  assigns."    T.  P.  died  in 


^• 


tW 


586 


INDEX. 


te«tatcpr'«  life-time :  held,  that  t\M  beqnest  oyer 
w«s  void  ftu-  uncertainty.     Wane  w.  Templer^ 

524 

BtS  C    MSTRUGTION.      CoPTHOLD.     DoMICIL.      Ls- 
©ACT,  li  2.      TKNANT  »y  THE  CuSTfllT. 

WITNESSES,  {EXAMINATION  OF.) 

In  iuppori  of  a  charge  brought  in  under  the  de» 


eree,  two  witnoetee  ezannined  by  the  plaintiff 
to  prove  the  defendant's  hand  writin);,  eaid 
that  they  did  not  believe  it  to  be  his  hand 
writing :  leave  was  given  to  the  plaintiff  to 
examine  fresh  witnesses  to  the  same  point. 
Greenwood  v.  Parsono,  229 

See  Cross*  fizAMiNATioM  ov  Witncssu.    Dbpo- 
srnoiis. 
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